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Sampson  Lewey,  Plaintiff  in  Error 

vs. 
The  United  States,  Defendants  in  Error. 

L.  bought  kid  gloves  in  Europe,  and  had  them  packed  as  merchandise,  in  tin 
boxes,  and  the  boxes  put  into  trunks,  which  also  contained  a  small  amount  of 
his  personal  baggage.  The  trunks,  and  their  contents,  were  put  on  board  of 
a  steamer,  at  Liverpool,  for  New  York,  as  his  baggage,  he  going  in  the 
steamer  as  a  passenger.  The  gloves  did  not  appear  on  the  manifest  of  the 
vessel.  On  arrival,  L.  did  not  claim  the  trunks  as  his  baggage.  They  came 
off  the  vessel  with  the  personal  baggage  of  the  passengers.  The  goods  were 
seised  as  forfeited,  because  knowingly  brought  into  the  United  States  con- 
trary to  law,  in  violation  of  §  3,082  of  the  Revised  Statutes,  not  having  been 
entered  on  the  manifest  of  the  vessel,  as  required  by  §  2,806  of  the  Revised 
Statutes.  At  the  trial  in  the  District  Court,  which  took  place  after  the  pas- 
sage  of  the  Act  of  June  22d,  1874,  (18  U.  &  Stat,  at  Large,  189,)  that  Court, 
under  §  16  of  that  Act,  submitted  it  to  the  jury  to  determine,  whether  L. 
fraudulently  and  knowingly,  with  an  actual  intention  to  defraud  the  United 
States,  did  so  import  and  bring  the  goods  into  the  United  Slates,  as  to  cause 
or  procure  them  to  be  withheld  from  entry  upon  the  manifest  of  the  vessel: 
Hddy  that  the  charge  was  correct,  and  that  the  form  of  submitting  such  ques- 
tion to  the  jury  was  a  proper  compliance  with  §  16  of  the  said  Act  of  1874. 

(Before  Waiti,  Cb.  J.,  Southern  District  of  New  York,  July  1st,  1878.) 

Watte,  Ch.  J.     Section  3,082  of  the  Revised   Statutes 
provides,  that,  "  if  any  person  shall  fraudulently  or  knowing- 

Vol.  XV.— 1 


80UTHERN  DISTRICT  OF  NEW   YORK, 


Lewey  v.  The  United  States. 


ly  import  or  bring  into  the  United  States  *  *  *  any 
merchandise,  contrary  to  law,  *  *  *  such  merchandise 
shall  be  forfeited."  Another  statute,  passed  June  22d,  1874, 
(18  U.  S.  Stat  at  Large,  189,)  and  which  was  in  force  when 
the  trial  in  this  case  was  had,  provides,  (§  16,)  that,  upon  a 
trial  to  enforce  or  declare  the  forfeiture  of  any  goods  by 
reason  of  any  violation  of  the  provisions  of  the  customs  laws, 
or  of  any  of  such  provisions,  "  in  which  action,  suit  or  pro- 
ceeding an  issue  or  issues  of  fact  shall  have  been  joined,  it  shall 
be  the  duty  of  the  Court,  on  the  trial  thereof,  to  submit  to 
the  jury,  as  a  distinct  and  separate  proposition,  whether  the 
alleged  acts  were  done  with  an  actual  intention  to  defraud 
the  United  States,  and  to  require  upon  such  proposition  a 
special  finding  by  such  jury." 

The  information  in  this  case  charges,  among  other  things, 
that  the  goods  in  question  were  fraudulently  and  knowingly 
imported  and  brought  into  the  United  States,  contrary  to 
law,  by  some  person  or  persons  unknown.  Section  2,806  of 
the  Revised  Statutes  provides,  that  "  no  merchandise  shall  be 
brought  into  the  United  States  from  any  foreign  port,  in  any 
vessel,  unless  the  master  has  on  board  manifests  in  writing  of 
the  cargo,  signed  by  such  master."  It  is  conceded  by  the 
claimant,  that  the  goods  complained  of  were  merchandise,  and 
that  they  were  imported  into  the  United  States,  as  such,  from 
a  foreign  port,  in  a  vessel  which  did  not  have  them  on  her 
manifest.  They  were,  therefore,  actually  imported  into  the 
United  States  contrary  to  law  ;  that  is  to  say,  they  were  im- 
ported without  a  compliance  with  the  forms  of  the  law.  If 
this  was  fraudulently  or  knowingly  dona  by  any  person,  the 
goods  were  forfeitable.  No  one  contends  that  the  ship  was 
in  fault.  The  only  question,  therefore,  is,  whether  the  im- 
porter was  equally  innocent .  The  claimant  concedes  that  he 
was  the  importer,  and  the  Court,  in  accordance  with  the  re- 
quirement of  the  Act  of  1874,  submitted  it  to  the  jury  to 
determine,  whether  he,  "  fraudulently  and  knowingly,  with 
an  actual  intention  to  defraud  the  United  States,  did  so  im- 
,  port  and  bring  these  goods  into  the  United  States,  as  to  cause 
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or  procure  them  to  be  withheld  from  entry  in  the  manifest  of 
the  vessel;"  and  the  jury  found  that  he  did.  Upon  this 
state  of  facts,  neither  the  verdict  nor  the  judgment  should 
now  be  disturbed,  unless  there  was  something  in  the  rulings 
of  the  Court  upon  this  branch  of  the  case  that  was  wrong. 
As  the  proceeding  was  one  to  enforce  a  forfeiture  of  goods 
under  the  customs  revenue  laws,  if  there  is  enough  in  the 
case  that  is  unimpeachable,  to  sustain  the  judgment  of  con- 
demnation, errors  not  affecting  the  particular  issue  upon  which 
the  judgment  rests  need  not  be  examined.  The  simple  ques- 
tion to  be  considered  here  is,  whether,  upon  the  record  a$  a 
whole,  the  judgment  can  be  maintained. 

So  far  as  this  point  in  the  case  is  concerned,  there  is  no 
complaint  of  the  Court  below,  except  that  it  refused  to  in- 
struct the  jury  to  bring  in  a  verdict  against  the  United  States. 
Everything  else  on  the  record,  upon  which  error  can  be  as- 
signed, relates  to  the  other  causes  of  forfeiture  set  forth  in 
the  information,  except,  perhaps,  the  form  of  the  submission 
to  the  jury,  under  the  Act  of  1874,  which  I  will  consider 
further  on.     This  requires  a  consideration  of  the  undisputed 
facts.    The  claimant  was*  an  importer  of  kid  gloves  from 
Europe.  That,  so  far  as  appears;  was  his  sole  business  in  New 
York.    He  went  to  Europe  to  buy  goods  and  to  make  ar- 
rangements in  respect  to  his  business.     He  purchased  the 
principal  part  of  the  goods  for  sale  here  upon  their  importa- 
tion.   They  were  packed  as  merchandise,  in  tin  boxes,  speci- 
ally intended  for  their  preservation  from  the  effects'of  damp- 
ness while  crossing  the  Atlantic,  and  these  boxes  were  put 
into  trunks,  which  also  contained  a  small  amount  of  the  per- 
sonal baggage  of  the  claimant.    While  he  went  abroad  to  buy 
goods,  it  does  not  actually  appear  that  he  bought  any  other 
than  these.     He  shipped  them  from  Hamburg  to  Grimsby, 
as  freight,  but  in  such  a  form  that  they  actually,  without  any 
intervention  of  his,  as  he  insists,  went  on  board  the  steamer 
on  Triiich  he  sailed  from  Liverpool,  as  his  baggage.    This  was 
not  unlawful,  so  far  as  the  United  States  were  concerned. 
Whether,  being  a  passenger,  he  should  pay  for  the  transportar 
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tion  upon  the  steamer  as  baggage  or  freight,  was  a  question 
of  money  and  good  faith  between  him  and  the  steamer,  with 
which  the  United  States  had  nothing  to  do.  If  that  was  all, 
he  incurred  no  risk  of  probable  forfeiture.  The  steamer  was 
excused  from  responsibility,  if  the  facts  were  as  he  claims 
them  to  have  been.  But  still,  as  between  him  and  the  United 
States,  his  goods,  being  merchandise,  could  not  lawfully  be 
brought  into  the  United  States  on  board  the  steamer,  except 
they  appeared  upon  her  manifest.  This,  as  an  importer,  he 
knew  or  ought  to  have  known.  They  actually  came  in  with- 
out a  compliance  with  the  requirement  of  the  law.  Upon  his 
arrival,  when  asked  about  his  baggage,  he  did  not  claim  these 
trunks  as  part.  He  knew  they  could  not  appear  upon  the 
manifest  of  the  vessel,  as  merchandise.  He  also  knew,  or 
ought  to  have  known,  that  they  would  come  off  the  ship  with 
the  personal  baggage  of  her  passengers.  He  had  in  his 
pocket,  at  the  time,  the  invoice  duly  certified  by  the  consul 
at  Hamburg,  but  in  another  name  than  his  own.  The  tripli- 
cate of  that  invoice  was  in  the  custom  house  at  New  York, 
when  he  arrived,  but  with  nothing  whatever  to  connect  him 
or  his  trunks  with  it.  It  would  sliow  that  one  Bosenstirn,  at 
Hamburg,  had  made  oath  to  his  ownership  of  an  invoice  of 
certain  kid  gloves,  and  that  the  consul  was  satisfied  that  it 
was  the  intention  of  the  owner  to  enter  them  at  the  custom 
house  in  New  York ;  but  there  was  nothing  whatever  to  in: 
dicate  that  the  trunks  seized  were  to  contain  the  goods,  or 
that  the  claimant  was  their  owner.  An  agent  had  been  em- 
ployed to  make  the  purchases  in  his  own  name.  This  bill  of 
purchase  was  exhibited  to  the  consul  as  the  invoice  upon 
which  the  importation  into  New  York  was  to  be  made.  The 
packages  contained  no  marks  whatever  to  connect  their  con- 
tents with  the  invoice,  or  the  claimant  with  their  ownership. 
The  claimant  appeared  upon  the  books  of  the  steamer,  acci- 
dentally or  otherwise,  by  a  name  not  his  own,  and,  when  he- 
arrived  in  New  York,  while  waiting  long  enough  at  the  Hock 
to  see  his  trunks  come  off,  he  took  no  pains  then  to  bring 
them  specially  to  the  attention  of  the  customs  officers,  al- 
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though  it  is  conceded  that  his  brother,  who  evidently  had 
some  knowledge  of  custom  house  forms,  remained  to  watch 
developments.  The  next  day,  after  the  customs  officers  had 
made  the  seizure,  he  himself  Appeared,  proffered  his  invoice 
and  gave  up  his  keys.  Such  action  came  too  late.  It  could 
not  explain  away  the  effect  of  his  previous  acts  of  omission. 
The  Court  properly  refused  to  instruct  the  jury  to  bring  in 
a  verdict  for  the  claimant,  and  the  jury,  with  equal  propriety, 
under  the  law,  found  that  the  claimant  "  fraudulently  and 
knowingly,  and  with  an  actual  intention  to  defraud  the 
United  States,  did  so  import  and  bring  said  goods  into  the 
United  States,  as  to  cause  or  procure  them  to  be  withheld 
from  entry  on  the  manifest  of  the  vessel  in  which  they  were 
imported  and  brought'into  the  United  States."  Upon  such  a 
verdict  the  sentence  of  condemnation  was  clearly  right.  The 
allegation  in  the  second  count  of  the  information  is  clear  and 
distinct,  that 4C  a  person,  or  persons,  unknown  to  the  collector 
and  said  attorney  of  the  United  States,  did  fraudulently  and 
knowingly  import  and  bring  into  the  United  States,  and  assist 
in  so  doing,  the  said  goods,  wares  and  merchandise,  contrary 
to  law."  That  allegation  is  sufficient  to  support  the  judg- 
ment. If  the  claimant  had  desired  to  have  it  made  more 
definite  and  certain,  he  should  have  made  an  application  for 
that  purpose  before  the  trial. 

But,  it  is  further  contended,  that  the  question  of  "  actual 
intention  to  defraud  the  United  States "  was  not  properly 
submitted  to  the  jury,  under  the  Act  of  1874.  That  Act 
makes  it  the  duty  of  the  Court  "to  require,  upon  such  prop- 
osition, a  special  finding  by  such  jury."  The  precise  form 
in  which  the  requirement  shall  be  made  is  not  given.  All 
that  is  required  is,  that  there  shall  be  a  special  finding  upon 
that  proposition.  In  this  case,  the  main  proposition  to  be 
considered  was,  whether  this  claimant  had  fraudulently  or 
^aiowingly  imported  or  brought  the  goods  in  question  into 
the  United  States,  in  such  a  manner  as  to  cause  or  procure 
them  to  be  kept  from  entry  on  the  manifest  of  the  vessel. 
That  is  all  that  would  have  been  required  for  the  jury  to  find, 
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previous  to  the  law  of  1874.  The  proposition,  as  put  to  the 
jury,  was :  "  Did  Sampson  Lewey  fraudulently  and  knowingly, 
with  an  actual  intention  to  defraud  the  United  States,  so  im- 
port and  bring  these  goods  into' the  United  States,  as  to  cause 
or  procure  them  to  be  withheld  from  entry  upon  the  manifest 
of  the  vessel  i "  It  is  difficult  to  see  how  the  precise  propo- 
sition to  be  decided  could  be  more  distinctly  put,  to  obtain  a 
special  finding,  and  it  is  certainly  in  the  most  explicit  manner 
separated  from  every  other  question  in  the  case*  It  matters 
not  how  many  errors  may  have  been  committed  in  respect  to 
the  other  aspects  of  the  case.  Upon  the  claimant's  own  testi- 
mony, taken  in  connection  with  the  conceded  facts,  the  judg- 
ment is  right  and  is  consequently  affirmed. 

Stephen  Q.  Clarke  and  William  Stanley,  for  the  plaintiff 
in  error. 

Sutherland  Tenney,  (Assistant  District  Attorney,)  for  the 
defendants  in  error. 


The  United  States,  Plaintiffs  in  Error 

« 

vs. 
Henry  L.  Hermance  and  Others,  Defendants  in  Error* 

A  distiller  of  brandy  from  fruits,  paid,  to  a  deputy  collector  of  internal  revenue, 
money  intended  as  tbe  tax  on  such  brandy,  without  receiving  the  proper 
stamps  required  by  law  to  be  affixed  to  the  casks  containing  such  brandy  before 
it  could  lawfully  he  sold.  The  collector  converted  the  money  to  his  own  use, 
and  did  not  enter  it  on  his  books,  or  report  or  pay  it  to  the  United  States. 
The  collector  did  not  prepare  any  stamps  for  the  distiller,  or  furnish  any  to 
him.  The  collector  absconded,  and  an  acting  collector  was  appointed.  After 
that,  and  against  the  protest  of  the  sureties  on  the  official  bond  of  the  col- 
lector, the  proper  stamps  were  issued  to  the  distiller,  by  the  acting  collector, 
by  direction  of  the  Commissioner  of  Internal  Revenue.  In  a  suit  against  such 
sureties,  by  the  United  States,  on  such  bond,  to  recover  the  amount  of  such 
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money:  Held,  that  the  payment  of  the  money  to  the  deputy  collector,  without 
receiving  etampa  therefor,  was  not  a  payment  of  the  tax  on  the  brandy ;  that 
the  money  did  not  become  public  money  in  the  hands  of  the  collector ;  and 
that  the  sureties  were  not  liable  for  it. 

(Before  Watte,  Ch.  J.,  Southern  District  of  New  York,  July  1st,  1878.) 

Watte.  Ch.  J.  This  was  an  action  upon  the  official  bond 
of  John  P.  Curtis,  as  collector  of  internal  revenue  for  the 
13th  collection  district  of  the  State  of  New  York.  The 
collector  had  absconded  previous  to  the  commencement  of 
the  suit,  and  process  was  served  only  upon  his  sureties. 
The  facts  are  these:  Foar  distillers  of  brandy  from  fruit, 
having  in  their  respective  distilleries  brandy  in  casks,  which 
had  been  duly  gauged  and  reported,  in  the  form  required  by 
law,  to  the  collector  and  to  the  Internal  Revenue  Department, 
went  to  the  office  of  the  collector  to  pay  the  taxes,  lie  being 
absent  and  there  being  no  stamps  in  the  office  signed,  they 
each  paid  the  deputy  collector  the  amount  of  money  which 
was  required,  and  left,  with  the  understanding  that  they 
were  to  receive  the  propsr  stamps  at  some  future  time. 
Upon  making  the  payment  they  took  from  the  deputy  re- 
ceipts in  the  following  form,  to  wit :  "  United  States  Internal 
Revenue,  Collector's  Office,  13th  District,  New  York,  July 
i2,  1875.  Received  from  Hiram  Atkins,  five  hundred 
thirty  four  -ftV  dollars,  for  tax  on  764  gallons  cider  brandy, 
at  70  cents  per  gallon,  $534  80.  J.  P.  Curtis,  Collector,  A. 
C.  Norris,  Deputy."  The  several  payments  were  made 
July  22d,  August  31st,  September  15th,  October  1st,  and  Oc- 
tober 26th,  1875.  On  the  4th  of  November  in  the  same 
year,  Curtis,  the  collector,  absconded,  having  converted  the 
money  thus  paid  to  his  own  use,  and  never  having  entered  it 
upon  his  books  or  reported  it  to  the  Department.  The  dis- 
tillers never  received  their  stamps  from  him,  and  none  were 
«ver  prepared  for  them  by  him.  On  the  9th  of  November 
the  office  of  the  collector  was  taken  possession  by  a  duly  au- 
thorized revenue  agent,  and  he  remained  in  charge  until  No- 
vember 17th,  when  an  acting  collector  was  appointed.     After 
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this,  against  the  protest  of  the  sureties  upon  the  bond,  stamps 
were  issued  to  the  distillers  by  the  acting  collector,  upon  the 
direction  of  the  Commissioner  of  Internal  Revenue,  ante- 
dated as  of  November  16th,  1875.  Upon  this  state  of  facts 
the  District  Court  gave  judgment  for  the  defendants,  and  the 
judgment  has  been  brought  here  for  review  by  this  writ  of 
error. 

The  single  question  to  be  determined  Is,  whether  what 
was  done  between  the  distillers  and  the  deputy  collector,  be- 
fore the  collector  was  suspended  from  office,  amounted 
in  law  to  a  payment  of  the  taxes  upon  the  brandy  in  the  pos- 
session of  the  distillers.  If  it  did,  the  money  in  the  hands  of 
the  collector  was  public  money,  to  be  accounted  for  and  paid 
over  only  to  the  United  States.  But,  until  the  payment  of 
the  taxes  was  complete,  no  such  accountability  arose. 

The  spirits  in  this  case  were  distilled  from  fruit,  and, 
therefore,  under  the  operation  of  section  3,255  of  the  Revised 
Statutes,  resort  must  be  had  to  regulations  of  the  Commis- 
sioner of  Internal  Revenue,  approved  by  the  Secretary  of 
the  Treasury,  as  well  as  to  the  Acts  of  Congress,  to  ascertain 
when  the  taxes  could  be  paid  and  what  must  be  done  to 
effect  a  payment.  Brandy  distilled  from  fruit  must  be 
drawn  into  casks,  each  of  not  less  capacity  than  ten  gallons, 
wine  measure,  and  must  be  retained  at  the  designated  place  of 
deposit  at  the  distillery,  until  the  tax  is  paid  thereon  and  the 
stamps  are  attached  thereto.  On  the  25th  of  each  month,  the 
distiller  is  required  to  notify  the  collector  of  his  district,  in  a 
particular  form,  of  the  probable  number  of  packages  that  will 
be  distilled  by  him  during  the  month,  and  the  probable  num- 
ber of  wine  gallons,  with  his  request  to  have  the  same  gauged 
and  marked ;  and,  on  the  receipt  of  such  notice,  and  after 
the  last  day  of  the  month,  the  collector  is  required  to  cause 
the  brandy  produced  during  the  month  to  be  gauged,  proved 
and  marked  by  a  United  States  gauger.  The  gauger,  upoti 
receiving  the  order  of  the  collector,  must  proceed  at  once  to 
gauge,  prove  and  mark  each  cask  of  such  spirits  that  he  may 
find  in  the  distillery  or  designated  place  of  deposit,  and  to  cut 
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upon  the  bung-stave  of  each  cask  the  wine  gallons,  the  proof, 
and  the  proof  gallons,  and  to  cut  or  burn  upon  the  head  of 
each  cask  the  name  of  such  distiller,  the  district,  the  serial 
number  of  the  cask,  and  the  kind  of  spirits,  and  to  mark 
thereon  the  date  of  the  gauge,  and  the  name  of  the  gauger  by 
whom  made,  placing  such  date  and  name  on  the  head  of  the 
cask,  in  such  way  as  to  admit  of  the  attaching  of  the  tax-paid 
stamp  between  them.     On  completing  his  •inspection,  the 
gauger  must  immediately  make  report  thereof  in  duplicate, 
according  to  a  particular  form,  showing  for  whom  gauged, 
and  where,  the  number  of  casks,  the  serial  number  of  each, 
the  proof,  the  wine  gallons  and  proof  gallons  of  each,  the 
kind  of  spirits  and  the  amount  of  tax  thereon,  and  sign  the 
same,  delivering  one  copy  thereof  to  the  distiller  and  trans- 
mitting one  to  the  collector  of  the  district.    (Reg.  <&  Inst, 
Series  6,  No.  7,  p.  90.)    All  stamps  required  for  distilled 
spirits  are  engraved  in  their  several  kinds  in  book  form,  and 
are  issued  by  the  Commissioner  of  Internal  Revenue  to  col- 
lectors, upon  their  requisition,  in  such  numbers  as  may  be 
necessary.    Each  stamp  has  an  engraved  stub  attached  to  it, 
with  a  number  corresponding  with  ari  engraved  number  on 
the  stamp.     The  stub  must  not  be  removed  from  the  book, 
and  there  must  be  entered  upon  it  such  memoranda  of  its 
corresponding  stamp  as  may  be  necessary  to  preserve  a  per- 
fect record  of  the  use  of  the  stamp  detached.    (Rev.  Stat, 
tec.  3,312.)     On  every  stamp  for  the  payment  of  tax  on  dis- 
tilled spirits,  there  is  engraved  words  and  figures  represent- 
ing a  decimal  number  of  gallons,  and  on  the  stub  correspond-' 
ing  a  similar  number  of  gallons,  and  between  the  stamp  and 
the  stub,  and  connecting  them,  are  nine  engraved  coupons, 
which,  beginning  next  to  the  stamp,  indicate  in  succession 
the  several  numbers  of  gallons  between  the  number  named 
in  the  stamp  and  the  decimal  number  next  above.     When  a 
collector  receives  the  tax  on  the  distilled  spirits  contained  in 
any  cask,  he  must  detach  from  the  book  a  stamp  represent- 
ing the  denominate  quantity  nearest  to  the  quantity  of  proof 
spirits  in  the  cask,  as  shown  by  the  ganger's  return,  with  such 
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number  of  the  coupons  attached  thereto  as  shall  be  necessary 
to  make-up  the  whole  number  of  proof  gallons  in  the  cask. 
All  unused  coupons  must  remain  attached  to  the  stub,  and  no 
coupon  is  of  any  value  when  detached  f roija  the  stamp.     (Sec. 
3,313.)    The  books  of  tax-paid  stamps  issued  to  a  collector 
are  charged  to  his  account  at  the  full  value  of  the  tax  on  the 
number  of  gallons  represented  on  the  stamps  and  coupons 
contained  in  tte  book.    Every  collector  must  make  monthly 
returns  of  all  tax-paid  stamps  issued  by  him  to  be  affixed  to  any 
cask  or  package  containing  distilled  spirits  on  which  the  tax 
has  been  paid,  and  account  for  the  tax  collected.    It  is  the 
duty  of  the  collector  to  return  to  the  Commissioner  the  book 
of  marginal  stubs,  as  soon  as  the  stamps  are  used.     {Sec. 
3,314.)     When  taxes,  as  shown  in  the  gauger's  report,  are 
paid  upon  spirits  distilled  from  fruit,  the  collector  is  required 
to  prepare  tax-paid  stamps  of  the  proper  denomination,  with 
all  the  blanks  filled  up  according  to  the  facts  appearing  in 
the  gauger's  return,  including  the  serial  number  of  the  cask 
to  which  each  stamp  is  to  be  attached,  which  stamps  must  be 
signed  by  the  collector,  as  well  as  by  the  gauger  making  the 
return,  and  delivered  to  the  distillers.    (Reg.  p. 91.)     This 
stamp  must  then  be  affixed  to  the  cask  by  the  distiller  and 
cancelled.     That  being  done,  he  is  permitted  to  sell  the  spirits 
in  the  tax  stamped  packages,  at  the  place  of  manufacture, 
(Reg.  p.  92) ;  but,  until  the  tax  is  paid  and  the  stamp  is  af- 
fixed, the  packages  cannot  be  removed  or  sold.    When  taxes 
are  paid  upon  spirits  distilled  from  grain,  and  an  order  is  ob- 
tained for  a  withdrawal  of  the  spirits  from  a  warehouse,  the 
collector  cuts  the  tax-paid  stamps  from  his  book  and  they  are 
affixed  by  the  gauger  to  the  casks,  in  the  presence  of  the 
storekeeper,  and  the  cask  is  branded  in  a  particular  manner. 

From  this  statement  it  is  apparent,  that  taxes  can  only  be 
paid  upon  distilled  spirits  in  casks  which  have  been  properly 
gauged  and  marked.  The  payment,  too,  must  be  of  the  tax 
upon  the  contents  of  each  cask  by  itself,  and  for  each  pay- 
ment a  tax-paid  stamp  is  to  be  issued,  corresponding  with  the 
gauge  and  the  marks  of  the  cask  to  which  it  relates.    The 
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transaction  is  something  more  than  the  mere  payment  of  a 
tax.  In  effect,  it  is  the  purchase  from  the  collector,  by  the 
distiller,  of  stamps  which  must  be  affixed  to  the  packages  be- 
fore the  spirits  they,  contain  can  be  put  upon  the  market  and 
sold.  It  is  of  no  importance  that  the  price  to  be  paid  for 
the  stamp  is  the  amount  of  the  tax  upon  the  purchase  to 
which  it  is  to  be  affixed.  The  payment  is  of  no  avail  to  the 
distiller,  for  the  purposes  of  trade,  without  the  stamp.  He 
cannot  get  the  stamp  until  he  pays  the  tax.  Therefore,  he 
pays  the  tax  to  get  the  stamp.  The  fruit  distiller  is  per- 
mitted to  take  the  stamp  from  the  collector  and  affix  it  him- 
self, and  the  gauger  does  the  same  thing  for  the  grain  dis- 
tiller. To  the  distiller  the  stamp  on  the  package  is  the  es- 
sential thing.    "Without  it  his  payment  is  of  no  use  to  him. 

So  long  as  the  blank  stamp  remains  in  the  book  of 
stamps,  and  in  the  possession  and  under  the  control  of  the 
collector,  it  is  a  voucher  to  him,  in  his  settlement  of  accounts 
with  the  Government.  He  is  charged  with  all  stamps  and 
coupons  delivered  to  him  and  credited  with  such  as  he  re- 
turns. The  Government  has' no  means  of  knowing  what  his 
collections  have  been,  except  by  taking  an  account  of  the 
stamps  he  has  issued.  Until,  then,  a  stamp  has  been,  at  least, 
prepared  for  issue,  it  would  seem  to  be  clear  that  the  distiller 
might  withdraw  his  money  and  leave  his  taxes  unpaid.  If 
this  be  so,  the  payment  is  not  complete.  So  long  as  the  dis- 
tiller can  control  his  money  in  the  hands  of  the  collector,  it 
is  held  as  bailee  for  him  and  not  as  public  money  of  the 
United  States. 

The  provision  which  requires  the  collector  to  detach  the 
stamps  from  the  book  when  he  receives  the  tax,  is  part  of  the 
system  of  checks  and  balances,  adopted  for  the  security  both 
of  the  Government  and  the  tax-payer.  The  distiller  need 
not  pay  until  he  can  obtain  his  stamps ;  and,  as  the  issue  of 
the  stamps  is  the  evidence  upoh  which  the  Government  relies 
to  show  the  amount  for  which  the  collector  is  accountable, 
good  faith  requires  that  payments  should  not  be  made  except 
in  the  regular  way. 
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In  this  case,  the  receipts  taken  from  the  deputy  collector 
indicate  no  application  of  the  money  paid  to  specific  casks 
of  spirits.  It  is  possible  that  the  records  of  the  office  may 
have  furnished  evidence  of  the  manner  /in  which  it  was  ex- 
pected the  distribution  would  be  made,  but  none  was  actually 
made  at  the  time,  so  far  as  the  record  discloses.  If  the  pay- 
ment had  been  made  before  the  spirits  were  drawn  into 
casks,  or  even  before  the  casks  were  gauged,  marked  and  re- 
ported by  the  gauger,  it  could  not  be  seriously  contended 
that  the  money  paid  was  public  money  in  the  hands  of  the 
collector.  And  the  obvious  reason  is,  that  no  application  of 
the  payment  could  then  be  made.  From  this  it  would  seem 
to  follow,  that  actual  application  was  essential  to  the  comple- 
tion of  any  payment  of  taxes  upon  distilled  spirits,  and  that, 
as  the  law  has  only  provided  one  way  in  which  the  collector 
can  bind  the  Government  by  his  application,  to  wit,  by  filling 
up  and  detaching  the  appropriate  stamp  from  his  book,  a 
payment  could  not  be  complete  until  this  was  done.  This  is 
in  accordance  with  the  analogies  of  the  law.  As  has  been 
seen,  the  payment  of  a  tax  upon  distilled  spirits  is,  in  effect 
if  not  in  reality,  the  purchase  of  the  stamp  which  is  to 
make  the  payment  available,  and  as  a  purchase  would  not  be 
complete  until  the  stamp  had  been  put  in  a  condition  by  the 
collector  to  be  affixed  to  the  cask,  or,  at  least,  until  it  had 
been  legally  designated  and  set  apart  for  that  purpose,  it  is 
not  unreasonable  to  require  the  same  things  to  be  done  before 
the  payment  shall  be  considered  complete.  The  object  of  the 
payment,  so  far  as  the  distiller  is  concerned,  is  to  enable  him 
to  control  and  dispose  of  his  property.  This  he  cannot  do 
until  he  is  in  a  condition  to  attach  to  it  the  instrument  which 
the  law  has  made  the  only  evidence  that  it  may  lawfully  be 
put  upon  the  market.  JELe  ought  not  to  be  bound  by  his  pay- 
ment, therefore,  until  his  right  to  control  this  evidence  is 
complete.  That  certainly  cannot  be  until  all  has  been  done 
by  the  collector  which  is  necessary  to  fit  the  evidence  for 
use,  and  it  has  been  legally  set  apart  for  that  purpose.  That 
was  not  done  in  this  case  before  the  defaulting  collector  was 
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removed  from  his  office,  and  it  is  not  claimed  that  the  sure- 
ties can  be  held  by  what  was  done  afterwards. 

Judgment  affirmed. 

Stewart  L.  Woodford,  (District  Attorney])  for  the  plaint- 
iffs in  error. 

Peter  Cantine.  for  the  defendants  in  error. 


Angklo  Hellman,  Plaintiff  in  Error 

VS. 

The  United  States,  Defendants  in  Error. 

Under  the  provisions  of  §§  124  and  125  of  the  Act  of  Jane  80th,  1864.  (18  V. 
8.  Stat,  at  Large,  285,  286,  287,)  as  amended  by  §  9  of  the  Act  of  July  13th, 
1866,  (14  Id.,  140,)  in  relation  to  a  tax  on  legacies  and  distributive  shares  of 
personal  property,  the  tax  on  a  pecuniary  legacy  accrues  on  the  death  of  the 
testator,  though  not  payable  until  the  legatee  becomes  entitled  to  the  benefit 
of  the  legacy.  Therefore,  where  a  testator  died  in  1869,  leaving  a  will  mak- 
ing pecuniary  legacies,  arising  out  of  personal  property,  but  the  legatees  did 
not  become  entitled  to  the  benefit  of  the  legacies  until  1875,  it  was  held,  that 
the  executor  became  liable  at  the  latter  date  to  pay  the  tax  on  the  legacies, 
although  the  tax  on  legacies  was  repealed  by  §  8  of  the  Act  of  July  14th, 
1870,  (16  U.  &  Stat,  at  Large,  256,)  from  and  after  October  1st,  1870,  the 
liability  of  such  executor  being  preserved  by  §  17  of  said  Act  of  1870. 

(Before  Wirra,  Ch.  J.,  Southern  District  of  New  York,  July  1st,  1878.) 

This  was  a  writ  of  error  to  the  District  Court.  The 
United  States  brought  a  suit  at  law  in  that  Court  against 
Angelo  Hellman,  to  recover  $860,  with  interest  from  Febru- 
ary, 1875.  The  complaint  alleged,  that,  in  September,  1869, 
one  Bamberger  died,  leaving  a  will,  whereby,  after  making 
specific  legacies,  he  bequeathed  the  residue  of  his  property 
to  his  executors  in  trust,  and  directed  that  his  wife  should 
have  the  income  thereof  for  her  life,  and  that  after  her  death 
it  should  be  invested  until  his  youngest  child,  him  surviving, 
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should  become  of  age,  at  which  time  his  son  Abraham  wa£  to 
have  $10,000  of  it,  and  the  residue  was  to  be  divided  among 
all  his  children,  including  Abraham,  share  and  share  alike ; 
that  his  wife  and  his  son  Levi,  and  his  son  the  defendant, 
were  appointed  by  the  will  the  executors  and  guardians  of 
the  infant  children  ;  that  the  defendant  qualified  and  acted  as 
executor,  and  had  in  his  charge  and  trust,  as  such  executor, 
the  rest  and  remainder  of  the  testator's  personal  property, 
for  said  purposes ;  that  said  personal  property  exceeded  the 
sum  of  $  1 ,000  in  actual  value ;  that  the  said  wife  died  in 
March,  1871 ;  that  the  testator's  youngest  child,  him  surviv- 
ing, became  of  age  in  February,  1875;  that  the  testator's 
children  became  entitled  to  the  possession  and  enjoyment  of 
the  rest  and  remainder  of  said  estate  in  February,  1875 ; 
that  thereupon  a  tax  or  duty,  at  the  rate  of  $1  for  each  and 
every  $100  of  the  clear  value  of  the  rest  and  remainder  of 
said  personal  property,  became  due  and  payable  to  the  United 
States  from  the  defendant ;  that  the  clear  value  of  such  rest 
and  remainder,  in  February,  1875,  was  $80,000 ;  and  that  the 
said  tax  or  duty  thereon  was  $860.   The  defendant  demurred 
generally  to  the  complaint.     The  District  Court  overruled 
the  demurrer  and  gave  judgment  for  the  plaintiffs.     The  de- 
cision of  that  Court,  (Blatchford,  J.,)  was  as  follows :  "  I  do 
not  think  the  decision  in  Clapp  v.  Mason,  (4  Otto,  589,)  covers 
this  case.     The  facts  in  this  case  are  like  those  in  Mason  v. 
Sargent,  (23  Int.  Rev.  Record,  155,)  and  I  concur  with  Judge 
Shepley  in  the  views  announced  by  him  in  his  decision  in 
that  case.     The  defendant,  being  executor,  is  made  liable  or 
"  subject "  to  the  tax,  and  was  bound  to  pay  it  before  paying 
over  the  legacies,  after  the  legatees  became  entitled,  in  Febru- 
ary, 1875,  to  the  possession  and  enjoyment  of  the  legacies. 
Judgment  is  ordered  for  the  plaintiffs  on  the  demurrer,  with 
leave  to  the  defendant  to  answer  in  20  days,  on  payment  of 
costs." 

Siegmund  Spingarn,  for  the  plaintiff  in  error. 

Stewart  L.  Woodford,  {District  Attorney,)  for  the  defend- 
ants in  error. 
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Watte,  Ch.  J.  The  judgment  in  this  case  is  affirmed. 
The  distinction  between  taxes  on  legacies  and  taxes  on  suc- 
cessions is  so  clearly  stated  by  Judge  Shepley,  of  the  First 
Circuit,  in  Mason  v.  Sargent,  (23  Int.  Rev.  Rec,  155,)  that  it 
is  only  necessary  to  refer  to  that  case  as  authority  for  this 
decision.  In  cases  of  succession,  the  right  to  the  tax  does 
not  accrue  until  the  successor  becomes  entitled  to  the  posses- 
sion or  enjoyment  of  the  estate  to  which  he  succeeds,  but  in 
cases  of  pecuniary  legacies  it  accrues  upon  the  death  of  the 
testator,  though  not  payable  until  the  legatee  becomes  enti- 
tled to  the  benefit  of  his  legacy.  Clapp  v.  Mason,  (94  U.  S.y 
589,)  was  a  case  of  a  tax  upon  a  succession. 


Thomas  Thacher,  Claimant  of  102  Packages  of  Distilled 

Spirits,  Plaintiff  in  Error 

vs. 

Toe  United  States,  Defendants  in  Error. 

Distilled  spirits,  unrectified,  were  seized  as  forfeited  under  §  3,451  of  the  Revised 
Statutes,  which  provides,  that  every  person  who  falsely  or  fraudulently  ex- 
ecutes or  signs  any  document  required  by  the  provisions  of  the  internal  rev- 
enue laws,  or  by  any  regulation  made  in  pursuance  thereof,  or  who  procures 
the  same  to  be  falsely  or  fraudulently  executed,  or  who  advises,  aids  in,  or 
connives  at  such  execution  thereof,  shall  be  imprisoned,  Ac,  and  the  property 
to  which  such  false  or  fraudulent  instrument  relates  shall  be  forfeited.  Under 
§§  321  and  3,249,  the  Commissioner  of  Internal  Revenue  had  made  a  regula- 
tion that  a  rectifier,  before  emptying  spirits  to  be  rectified,  should  give  a 
notice,  Form  122,  to  the  collector,  and  that  thereupon  a  ganger  should  regauge 
such  spirits  and  make  a  report,  Form  59,  from  which  the  rectifier  should 
make  an  entry  in  Form  122,  and  the  ganger  should  certify  on  the  latter 
Form  as  to  his  making  the  gauge  and  seeing  the  packages  emptied  and  the 
stamps  destroyed,  and  as  to  the  correctness  of  such  entry  by  the  rectifier. 
The  alleged  cause  of  forfeiture  was,  that  the  owner  of  the  spirits,  with  the 
purpose  of  obtaining  stamps  for  rectified  spirits,  to  be  placed  on  other  spirits 
on  which  the  tax  had  not  been  paid,  made  false  returns  as  to  the  first  named 
spirits,  on  Form  122,  and,  by  bribing  a  gauger,  induced  him  to  make  a  false 
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certificate  on  Form  122,  and  a  false  return  on  Form  59,  so  that  the  packages 
were  not  emptied,  nor  the  stamps  destroyed,  being  the  packages  seized:  Held, 

(1.)  That  the  regulation  was  a  valid  and  reasonable  one; 

(2.)  That  it  applied  to  unrectified  spirits; 

(8.)  That  the  false  documents  related  to  the  spirits  in  respect  to  which  the  cer- 
tificate and  report  were  made. 

(Before  Waite,  Ch.  J.,  Southern  District  of  New  York,  July  1st,  1878.) 

Waite,  Ch.  J.     Section  3,451  of  the  Revised  Statutes  is 
as  follows :     "  Every  person   who  simulates,  or  falsely    or 
fraudulently  executes  or  signs,  any  bond,  permit,  entry  or 
other  document  required  by  the  provisions  of  the  internal 
revenue  laws,  or  by  any  regulation  made  in  pursuance  there- 
of, or  who  procures  the  same  to  be  falsely  or  fraudulently 
executed,  or  who  advises,  aids  in,  or  connives  at  such  execu- 
tion thereof,  shall  be  imprisoned  for  a  term  not  less  than  one 
year  nor  more  than  five  years ;  and  the  property  to  which 
such  false  or  fraudulent  instrument  relates  shall  be  forfeited." 
The  Commissioner  of  Internal  Revenue  is  required,  (§  321,) 
under  the  direction  of  the  Secretary  of  the  Treasury,  to 
"  prepare  and  distribute  all  the  instructions,  regulations,  di- 
rections, forms,  blanks,  stamps,  and  other  matters  pertaining 
to  the  assessment  and  collection  of  internal  revenue ; "  and, 
by  section  3,249,  the  Commissioner  is  specially  authorized 
to  "prescribe  rules  and  regulations  to  secure  a  uniform  and 
correct  system  of  inspection,  weighing,  marking  and  gaug- 
ing of "  distilled  "  spirits/'    Pursuant  to  this  authority,  the 
Commissioner,  with  the  approval  of  the  Seoretary,  adopted  as 
one  of  the  rules  and  regulations  of  the  Department,  that, 
whenever  any  rectifier  proposed  to  empty  any  spirits  for  the 
purpose  of  rectifying,  &c,  he  should,  in  a  specific  manner 
and  in  the  proper  place,  enter  upon  a  blank  notice,  known  as 
Form  122,  the'number  and  description  of  the  casks  or  pack- 
ages he  would  empty,  an<}  forward  the  notice  in  duplicate  to 
the  collector  of  the  district.     Upon  the  receipt  of  this  notice, 
the  collector  was  required  to  deliver  it  to  a  gauger,  with  in- 
structions to  make  an  actual  regauge  of  the  spirits  specified 
therein,  and  make  a  report  thereof  on  what  was  known  and 
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designated  as  Form  59.  From  a  copy  of  this  report  to  be 
furnished  by  the  ganger,  the  rectifier  was  required  to  fill  np 
the  colnmn  in  Form  122,  headed,  "  Contents,  as  shown  by 
ganger,"  and  the  gauger  to  certify  at  the  foot  of  the  form, 
that,  on  the  day  of  ,18  ,  he  made  an  actual  gauge  of 
the  spirits  described  in  the  Form,  that  he  saw  the  packages 
emptied  and  stamps  destroyed,  and  that  the  column,  "  Con- 
tents, as  shown  by  gauger,"  was  correctly  filled  up.  The 
gauger  was  also  specially  required  to  witness  the  dumping  of 
the  entire  quantity  of  spirits  that  the  rectifier  gave  notice,  in 
the  Form  122,  he  would  empty,  and  any  neglect  in  this  regard 
was  a  breach  of  duty.  This  was  part  of  the  system  of  "  in- 
spection, weighing,  marking  and  gauging,"  adopted  for  the  se- 
curity of  the  collection  of  taxes  upon  distilled  spirits,  and  these 
certificates,  returns  and  notices  were  essential  to  an  issue  of 
stamps  for  rectified  spirits. 

The  seizure  in  this  case  was  for  a  violation  of  section  3,451, 
and  the  information  charges  that  the  spirits  seized  were,  prior 
to  their  seizure,  owned  by  one  Rensberg,  who  was  duly  au- 
thorized to  carry  on  the  business  of  a  rectifier  upon  premises 
in  the  first  internal  revenue  collection  district  of  the  State  of 
Missouri,  and  that,  while  the  foregoing  regulations  were  in 
force,  and  while  his  ownership  of  the  spirits  continued,  he, 
u  with  the  purpose  and  intention  of  obtaining  the  issue  to  him 
of  stamps  for  rectified  spirits,  to  be  placed  upon  certain  other 
spirits  upon  which  the  tax  had  not  been  paid,  and  for  the 
purpose  of  evading  said  tax,  and  enabling  him  to  dispose  of 
the  latter  mentioned  spirits  without  compliance  with  any  re- 
quirement of  law  respecting  them,  falsely  made  returns  to  the 
collector  of  the  collection  district  aforesaid,  upon  Form  122 
aforesaid,  that  the  spirits  first  above  mentioned  *were  emptied 
for  rectification  upon  his  premises  aforesaid,  and  the  stamps, 
marks  and  brands  thereupon  effaced  and  obliterated  ;  and  that 
said  Rensberg,  then  and  there,  by  means  of  a  bribe  for  that 
purpose,  paid  by  said  Rensberg  to  a  certain  United  States 
gauger,  who  was  then  and  there  charged  with  the  duty  of  in- 
specting the  emptying  of  packages  of  spirits  for  rectification 
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upon  the  premises  aforesaid,  and  of  making  his  certificate  re- 
lating thereto,  as  set  forth  in  Form  122  aforesaid,  and  of  mak- 
ing a  report  relating  thereto  to  said  collector,  upon  a  Form 
duly,  by  the  commissioner  aforesaid,  according  to  law,  for 
that  purpose,  prescribed,  and  known  as  Form  59,  *  *  * 
induced  said  gauger  to  make  his  certificate  upon  Form  122  as 
-aforesaid,  and  the  return  upon  Form  59  aforesaid,  that  the 
packages  of  spirits  first  above  mentioned  were  emptied  upon 
said  premises,  and  the  stamps,  marks  and  brands  upon  them 
^effaced  and  obliterated,  while  in  truth  and  in  fact  such  re- 
turns. Forms  1 22  and  59,  and  said  certificate,  were  wholly 
false,  and  said  packages  were  not  emptied,  or  said  stamps, 
marks  or  brands  effaced  or  obliterated,  but,  on  the  contrary 
thereof,  said  packages  were  subsequently  shipped  and  deliv- 
ered to  the  claimants  in  this  action,"  &c. 

Upon  demurrer  to  this  information  the  District  Court  en- 
tered a  decree  of  condemnation  and  forfeiture,  and  it  is  now 
insisted  that  this  decree  is  erroneous,  because,  (1)  The  regula- 
tion requiring  the  certificate  and  report  alleged  to  have  been 
falsely  and  fraudulently  executed,  was  not  made  pursuant  to 
law ;  (2)  The  regulation,  if  valid,  ha6  reference  only  to  the 
stamping  of  rectified  spirits,  and  does  not  affect  those  that  are 
unrectified,  and  upon  which  the  tax  on  distilled  spirits  has  been 
paid ;  and  (3)  The  false  documents  complained  of  did  not 
"  relate  "  to  the  spirits  in  respect  to  which  the  certificate  and 
report  were  made,  but  only  to  such  as  should  have  affixed  to 
them  any  stamp  obtained  by  means  of  the  fraudulent  device 
complained  of. 

It  is  certainly  true,  that  the  Commissioner  of  Internal 
Revenue  cannot  alone,  or  in  connection  with  the  Secretary  of 
the  Treasury,. alter  or  amend  the  internal  revenue  law.  All 
he  can  do  is  to  carry  into  effect  that  which  Congress  has  en- 
acted. His  regulations  in  aid  of  the  execution  of  the  law 
must  be  reasonable,  and  made  with  a  view  to  the  due  assess- 
ment and  collection  of  the  revenue. 

There  can  be  no  doubt  of  the  reasonableness  of  the  partic- 
ular rules  now  under  consideration.  The  very  means  em- 
ployed by  Rensberg  to  obtain  an  over-issue  of  rectifier's 
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stamps,  shows  their  importance.  They  create  no  new  penal- 
ties under  the  law,  but  simply  furnish  the  way  of  enforcing 
the  old  ones.  While  the  ultimate  object  of  the  regulations 
may  be,  and  undoubtedly  is,  to  ensure  the  proper  stamping 
of  all  rectified  productions,  the  immediate  thing  to  be  accom- 
plished, as  a  means  to  that  end,  is  the  certainty  of  accurate 
returns  from  the  rectifier,  of  the  quantity  of  distilled  spirits 
actually  used  in  his  business.  For  this  purpose,  a  system  of 
checks  and  balances  has  been  adopted,  with  a  view  to  the 
detection  of  fraud  between  the  rectifier  and  the  distiller. 
Prudence  requires  such  precautions,  and  honest  dealers  are 
not  unnecessarily  incommoded  by  them.  The  punishment  is 
of  the  offence  created  by  the  statute.  The  regulations  pro- 
vide the  means  of  detecting  the  offender.  These  regulations 
require  certain  certificates  and  reports,  as  the  business  goes 
on.  The  law  makes  it  an  offence  to  falsely  or  fraudulently 
execute,  or  procure  to  be  falsely  or  fraudulently  executed, 
any  such  certificate  or  report.  The  allegation  in  this  case  is, 
that  6uch  a  thing  has  been  done  in  respect  to  the  spirits  now 
in  controversy.  Clearly,  the  case  is  brought  within  the 
statute. 

The  offending  property  is  that  about  which  the  false  and 
fraudulent  certificate  and  report  were  made.  Neither  the 
certificate  nor  the  report  "  relate  "  to  any  other  property.  If 
the  fraud  should  be  successful  and  an  over-issue  of  stamps 
procured,  other  property  might  become  liable  to  forfeiture 
by 'reason  of  the  subsequent  use  of  such  stamps,  but  that 
would  not  relieve  tjris  from  the  effect  of  what  has  already 
been  done.  The  forfeiture  follows  from  the  fraudulent  act, 
whether  successful  or  not,  and  the  property  to  be  forfeited  is 
that  in  respect  to  which  the  false  and  fraudulent  certificate  has 
been  made. 

The  decree  of  the  District  Court  is  affirmed. 

Thomas  Harland,  for  the  plaintiff  in  error. 

Stewart  JL  Woodford,  {District  Attorney})  for  the  de- 
fendants In  error. 
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In  the  Matter  of  Edward  G.   Dumahaut    and    George 

Spicer,  Bankrupts. 

Under  §  17  of  the  Act  of  Jane  22d,  1874,  (18  U.  8.  Stat  at  Large,  162,)  in  rela- 
tion to  compositions  in  bankruptcy,  the  debtor  is  not  required  to  be  present 
at  a  meeting  of  creditors  called  to  consider  a  resolution  to  vary  a  composition 
which  has  been  accepted. 

Where,  at  such  a  meeting,  a  creditor  insisted  on  the  presence  of  the  debtor, 
but  the  register  decided  otherwise,  and  it  did  not  appear  that  information 
was  required  from  the  debtor,  nor  that  the  creditor  might  have  been  injuri- 
ously affected  by  his  absence,  it  was  held  that  the  absence  of  the  debtor  was 
no  ground  for  refusing  to  confirm  the  proceedings. 

Where  the  terms  of  a  composition,  as  originally  adopted,  ratified  a  voluntary 
assignment  previously  made  by  the  debtor,  under  the  State  law,  it  was  held 
that  the  creditors  could,  by  a  resolution  duly  passed,  under  the  statute,  at  a 
subsequent  meeting,  vary  such  terms,  by  providing  that  such  voluntary  as- 
signment should  not  be  carried  out,  but  that  the  assets  should  be  distributed 
in  bankruptcy,  it  appearing  that  no  injury  could  arise  to  any  creditor  from 
the  amendment. 

After  the  confirmation  of  the  original  resolution  of  composition,  a  creditor  had 
brought  a  suit  in  a  State  Cgurt»  to  compel  the  voluntary  assignee  to  account. 
The  District  Court,  in  the  order  confirming  the  resolution  of  variation,  pro- 
vided for  the  reimbursement  to  such  creditor  of  his  reasonable  expenses 
incurred  in  such  suit :  Held,  that  such  creditor  had  no  right  in  the  assigned 
property,  which  would  be  prejudiced  by  such  order. 

(Before  Waite,  Ch.  J.,  Southern  District  of  New  York,  July  1st,  1878.) 

Watte,  Ch.  J.  On  the  4th  of  December,  1875,  the  bank- 
rupts, as  partners  doing  business  under  the  name  of  E.  G. 
Dumahaut  &  Co.,  assigned  to  one  Clement  all  their  part- 
nership property,  for  the  equal  benefit  of  all  their  creditors. 
The  assignee  accepted  his  trust,  and  entered  upon  the  per- 
formance of  his  duties,  in  accordance  with  the  State  laws  reg- 
ulating the  administration  of  such  trusts.  Upon  the  petition 
of  certain  creditors,  filed  on  January  12th,  1876,  in  the  Dis- 
trict Court,  the  two  partners  were  adjudicated  bankrupts,  on 
September  14th,  1876.  On  the  18th  of  October  following,  a 
meeting  of  the  creditors  was  held,  to  consider  a  proposition 
of  the  bankrupts  for  a  composition.     The  terms  proposed 
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were  twenty-five  cents  on  the  dollar,  in  money,  payable  in 
one,  two,  and  three  years  from  the  date  of  the  order  confirm- 
ing the  composition,  to  be  evidenced  by  the  promissory  notes 
of  the  bankrupts,  for  like  times  and  amounts,  the  said  com- 
position to  be  secured  and  carried  into  effect  as  follows :  "An . 
adjudication  in  bankruptcy  to  be  had,  and  an  assignee  chosen, 
the  said  assignee,  however,  to  make  no  claim  upon  Percival 
W.  Clement,  the  assignee  under  a  voluntary  assignment  from 
the  firm  of  E.  6.  Dumahaut  &  Co.,  for  the  assets  in  his  hands, 
as  such  assignee,  but  the  same  to  be  administered  and  distrib- 
uted by  him,  as  such  assignee,  in  all  respects  as  if  no  proceed- 
ings in  bankruptcy  had  been  had,  and  any  dividend  paid  by 
the  said  Percival  Clement,  from  the  said  estate,'  over  and 
above  twenty  per  cent,  on  the  dollar,  to  be  credited  upon  the 
composition  notes  then  next  maturing,"  &c,  &c.    Pending 
this  proposition  for  composition,  and  before  any  final  action 
thereon,  to  wit,  on  February  27th,  1877,  the  Bull's  Head 
Bank,  one  of  the  creditors,  commenced  an  action  in  the  Su- 
preme Court  of  the  State,  in  its  own  behalf,  and  on  behalf  of 
all  other  creditors,  against  the  voluntary  assignee,  for  an  ac- 
counting under  his  trust.     On  March  19th,  1877,  a  receiver 
of  the  assigned  property  was  appointed  in  such  action,  but  he 
has  never  reduced  any  of  the  property  to  his  possession.     On 
the  5th  of  April,  a  second  meeting  of  the  creditors  was  held, 
to  consider  the  composition,  and  on  the  12th  of  May  the 
composition  was  confirmed  by  the  District  Court,  sitting  in 
bankruptcy.     On  the  19th  of  July,  the  action  in  the  State 
Court  was  referred  to  a  referee,  to  hear  and  determine  the 
same,  but,  on  the  same  day,  the  District  Court,  sitting  in 
bankruptcy,  on  petition  of  the  bankrupts,  enjoined  the  bank 
from  further  proceedings  in  the  action.     On  the  13th  of  Oc- 
tober, this  injunction  was  so  far  modified  as  to  permit  the 
bank  to  proceed,  and,  on  the  27th  of  the  same  month,  the  ref- 
■eree  directed  that  the  assignee  account  in  that  action.    The 
assignee  thereupon  presented  his  account,  which  has  been 
passed,  and  an  order  of  the  Court  has  been  made,  requiring 
the  creditors  to  come  in  and  prove  their  claims.    Pursuant  to 


22  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  re  Edward  G.  Damnhaut  and  George  Spicer,  Bankrupts. 

a  further  order  of  the  Court  in  bankruptcy,  made  November 
15th,  1877,  a  meeting  of  the  creditors  was  held  to  consider 
the  following  proposed  amendment  to  the  composition : 
"  That  the  composition  heretofore  accepted  by  the  creditors 
herein,  and  confirmed  by  the  Court,  by  an  order  entered  on 
the  12th  day  of  May,  1877,  be  amended  so  as  to  provide  that 
the  assignee  in  bankruptcy  herein  shall  make  demand  upon 
Percival  W.  Clement,  for  the  assets  in  the  hands  of  said 
Clement,  as  assignee  for  the  benefit  of  the  creditors  of  E.  G» 
Dumahaut  &  Co. ;  and  that  the  assignee  in  bankruptcy  shall 
distribute  the  said  assets  in  accordance  with  the  bankrupt 
laws  of  the  United  States  ;  and  that  any  dividend  out  of  such 
assets,  oVer  and  above  twenty  cents  on  the  dollar,  shall  be 
credited  on  the  composition  notes  then  next  maturing ;  and 
that  the  said  composition,  in  all  other  respects,  remain  unal- 
tered, and  in  full  force  and  effect."  The  bankrupts  were  not 
present  at  this  meeting.  The  resolution  for  the  amendment 
was  offered  by  a  creditor.  The  Bull's  Head  Bank  was  pre- 
sent and  filed  objections  to  the  proceeding.  The  bank  also 
insisted  that  the  bankrupts  should  be  present,  but  the  register 
decided  otherwise.  The  meeting  voted  in  favor  of  the  adop- 
tion of  the  amendment.  On  the  5th  of  February,  the  bank- 
rupt Court  ordered  a  farther  meeting,  to  be  held  on  the  15th, 
to  further  consider  the  matter.  At  this  meeting  the  bank 
appeared,  and  still  insisted  upon  its  original  protest,  and  filed 
other  objections.  The  amendment  was  again  approved  by  the 
creditors,  and,  on  the  11th  of  March,  confirmed  by  the  Court, 
upon  the  condition  precedent  to  the  taking  effect  thereof, 
that  the  bankrupts  and  the  creditors  who  had  signed  the  res- 
olution of  amendment  pay  to  the  Bull's  Head  Bank  such 
sums  towards  the  reimbursement  of  its  expenses  in  and  about 
the  action  in  the  State  Court,  as  the  bankrupt  Court  should 
award. 

The  Bull's  Head  Bank  now  asks  this  Court,  under  its  su- 
pervisory jurisdiction,  to  set  aside  the  order  of  confirmation 
thus  entered.  The  objections  relied  upon,  on  the  argument, 
are:  (1.)  The  absence  of  the  bankrupts  from  the  meeting; 
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(2.)  The  voluntary  assignment  having  been  ratified  by  the 
terms  of  the  composition  as  originally  adopted,  cannot  now 
be  attacked  by  the  creditors  bound  by  the  composition  pro- 
ceedings, or  by  the  assignee  in  bankruptcy ;  (3.)  The  bank 
acquired  a  vested  interest  in  the  general  assignment  by  the 
operation  of  the  original  composition!  of  which  it  cannot  be 
deprived  without  its  consent.  No  one  appears  to  object  to 
the  amendment,  except  the  bank.  The  bankrupts  are  satis- 
fied, and  so  are  all  the  other  creditors. 

The  amendment  to  the  bankrupt  Act,  which  authorizes 
and  regulates  proceedings  for  composition,  (Act  of  June 
-29rf,  1874,  §  17,  18  U.  S.  Stat,  at  Large,  182,)  expressly  pro- 
vides, that  "  the  creditors  may,  by  resolution  passed  in  the 
manner  and  under  the  circumstances  aforesaid,  add  to,  or 
vary  the  provisions  of,  any  composition  previously  accepted 
by  them,  without  prejudice  to  any  persons  taking  interests 
under  such  provisions,  who  do  not  assent  to  such  addition  or 
variation.  And  any  such  additional  resolution  shall  be  pre- 
sented to  the  Court  in  the  same  manner,  and  proceeded  with 
in  the  same  way,  and  with  the  same  oonsequences,  as  the  res- 
olution by  which  the  composition  was  accepted  in  the  first 
instance." 

There  is  nothing  which,  in  terms,  requires  the  debtor  to 
be  present  at  a  meeting  of  creditors  called  to  consider  a  res- 
olution to  vary  a  composition  which  has  been  accepted.  His 
presence  at  the  meeting  to  consider  his  own  proposition  is 
required,  in  order  that  inquiry  may  be  made  of  him  as-to  the 
true  condition  of  his  affairs,  and  information  obtained  from 
him  by  the  creditors,  to  enable  them  to  &ct  understandingly 
upon  the  matter  in  hand.  The  law  does  not  make  it  his  duty 
to  attend  any  other  meetings,  though,  if  summoned  to  ap- 
pear, he  should  attend.  The  creditors  may  excuse  his  attend- 
ance at  the  first  meeting,  and,  if  they  do,  the  Court  will  not 
refuse  to  ratify  the  resolution  on  that  account,  unless  it  ap- 
pears that  his  presence  was  important  for  the  due  considera- 
tion of  the  proposition.  There  is  no  doubt  but  a  creditor 
may  ask  that  the  debtor  be  summoned  to  appear  at  any  meet- 
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ing  called  in  the  subsequent  proceedings.     If,  however,  from 
any  cause,  this  request  is  not  complied  with,  the  Court  will  . 
not  refuse  to  approve  what  is  done,  unless  it  appears,  with 
reasonable  certainty,  that  information  was  required  from  him 
in  respect  to  the  subject-matter  under  consideration  at  the 
time,  and  that  the  complaining  creditor  might  have  been  in- 
juriously affected  by  his  absence.    Such  a  condition  of  affairs 
does  not  appear  in  this  case.     The  resolution  of  amendment 
was  proposed  by  a  creditor  and  not  the  debtor.     It  had  refer- 
ence entirely  to  the  manner  in  which  the  composition  should 
be  carried  into  effect.     The  avails  of  the  property  assigned 
had  already  been  secured  to  the  creditors,  and  the  only  ques- 
tion to  be  considered  was  as  to  the  best  mode  of  realizing  the 
money.     It  is  unnecessary  to  inquire  whether  the  creditors 
could  take  the  property  out  of  the  hands  of  the  voluntary 
assignee  without  the  consent  of  the  debtor,  for  he  does  not 
object.    Even  the  complaining  creditor  was  satisfied  to  re- 
move the  assignee,  for,  in  his  suit,  he  had  obtained  an  order 
that  the  property  in  the  hands  of  the  assignee  be  delivered 
to  his  receiver.     I  think,  therefore,  this  objection  is  not  well 
taken. 

The  other  two  may  be  considered  together.  The  validity 
of  the  assignment  is  not  attacked  in  these  proceedings.  The 
effect  of  what  has  been  done  is  not  materially  different  from 
that  which  has  been  attempted  by  the  bank.  Both  parties 
want  the  property  taken  out  of  the  hands  of  the  voluntary 
assignee.  The  difference  is,  that  the  bank  wants  the  trust  ad- 
ministered by  the  receiver  appointed  by  the  State  Court, 
while  the  other  creditors  desire  to  have  it  administered  by  the 
assignee  in  bankruptcy.  If  the  facts  stated  in  the  petition 
for  review  filed  by  the  bank  are  true,  the  same  creditors  will 
be  entitled  to  the  dividends,  no  matter  who  executed  the 
trust.  As  the  assignment  was  for  the  equal  benefit  of  all 
partnership  creditors,  and  the  bankrupt  law  will  distribute 
the  property  in  the  same  way,  no  injury  can  arise  from  the 
provision  in  the  resolution  of  amendment,  directing  the  as- 
signee in  bankruptcy  to  make  his  distribution  in  accordance 
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with  the  bankrupt  law.  The  property  is  still  in  the  hands  of 
the  voluntary  assignee.  The  question  is,  who  shall  take  it 
from  him,  the  receiver  in  the  State  Court  or  the  assignee  in 
bankruptcy.  A  majority  of  those  in  interest  prefer  it  should 
go  to  the  assignee  in  bankruptcy,  and  there  is  nothing  in  the 
law  to  prevent  it,  unless  the  bank,  which  is  the  only  com- 
plaining creditor,  will  be  prejudiced  in  respect  to  some  inter- 
est acquired  under  the  original  composition,  as  accepted.  All 
the  right  it  acquired  under  the  composition  was  to  receive  its 
dividend,  upon  the  distribution  of  the  proceeds  of  the  as- 
signed property.  That  right  has  not  been  taken  away  by  the 
amendment. 

Pending  the  original  proposition,  and  before  its  accept- 
ance, the  bank  commenced  its  suit  in  the  State-Court  to  bring 
the  voluntary  aseignee  to  an  account.  That  it  had  the  right 
to  do,  under  the  terms  of  composition  originally  pro- 
posed. That  proceeding  has  resulted  in  an  adjustment  of  the 
accounts  and  a  settlement  of  the  amount  due.  Provision  is 
made  in  the  order  now  under  review  for  a  reimbursement  of 
the  reasonable  expenses  incurred  in  that  suit.  The  amount 
is  to  be  ascertained,  and,  no  doubt,  ample  justice  will  be  done 
in  the  premises.  I  see,  therefore,  "no  right  which  the  bank 
has  in  the  property  that  will  be  prejudiced  by  the  order  as  it 
stands. 

The  order  of  the  District  Court  is  affirmed. 

Wilson  M.  Powell,  for  the  Bull's  Head  Bank. 

William  B.  Jlornblower,  opposed. 


c 
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William  J.  Russell  and  others,  Plaintiffs  in  Error 


vs. 


The  United  States,  Defendants  in  Error. 

Under  §  10  of  the  Act  of  June  6th,  1872,  (17  U.  8.  Stat,  at  Large,  238.) 
§§  2,518  and  2,514  of  the  Revised  btatutee,  which  provides  that  certain  ma- 
terials necessary  for  the  construction  and  equipment  of  "  veeseLs  built  in  the 
United  States  for  the  purpose  of  being  employed  in  the  foreign  trade,  "may 
be  imported  in  bond,  and  that,  on  proof  of  the  use  of  such  materials  for  such 
purpose,  no  duties  shall  be  paid  thereon,  such  materials,  when  used  in  the 
construction  of  a  merchant  vessel  built  in  the  United  States  for  the  Japanese 
Government,  and  employed  by  it  for  service  between  Japanese  ports,  and  not 
documented  as  an  American  vessel,  are  not  free  of  duty. 

(Before  Waits,  Ch.  J.,  Southern  District  of  New  York,  July  1st,  1878.) 

Waite,  Ch.  J.  This  was  an  action  upon  a  warehouse 
bond,  given  by  the  plaintiffs  in  error  to  the  United  States,  on 
the  warehousing  of  a  quantity  of  composition  metal  and  cop- 
per nails,  imported  by  them  in  October,  1872.  The  goods 
were  withdrawn  in  accordance  with  instructions  issued  by 
the  Secretary  of  the  Treasury,  to  carry  into  effect  section  10 
of  the  Act  of  June  6th,  1872,  (17^.  8.  Stat,  at  Large,  238,) 
now  found  in  sections  2,513  and  2,514  of  the  Revised  Statutes. 
That  section  is  as  follows:  "That,  from  and  after  the 
passage  of  this  Act,  all  lumber,  timber,  hemp,  manila,  and 
iron  and  steel  rods,  bars,  spikes,  nails  and  bolts,  and  copper 
and  composition  metal,  which  may  be  necessary  for  the  con- 
struction and  equipment  of  vessels  built  in  the  United  States 
for  the  purpose  of  being  employed  in  the  foreign  trade,  in- 
cluding the  trade  between  the  Atlantic  and  Pacific  ports  of 
the  United  States,  and  finished  after  the  passage  of  this  Act, 
may  be  imported  in  bond,  under  such  regulations  as  the  Sec- 
retary of  the  Treasury  may  prescribe ;  and,  upon  proof  that 
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such  materials  have  been  used  for  the  purpose  aforesaid,  no 
duties  shall  be  paid  thereon  :  Provided,  That  vessels  receiv- 
ing the  benefit  of  this  section  shall  not  be  allowed  to  engage 
in  the  coastwise  trade  of  the  *United  States  more  than  two 
months  in  any  one  year,  except  upon  payment  to  the  United 
States  of  the  duties  on  which  a  rebate  is  herein  allowed ; 
And,  provided  further,  that  all  articles  of  foreign  production 
needed  for  the  repair  of  American  vessels  engaged  exclusively 
in  foreign  trade,  may  be  withdrawn  from  bonded  warehouse 
free  of  duty,  under  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe." 

In  the  regulations  adopted  by  the  Secretary  of  the  Treas- 
ury, pursuant  to  the  authority  of  this  Act,  it  was  provided, 
that  no  credit  should  be  allowed  upon  the  bond  for  the  duties 
upon  the  goods  withdrawn,  until  after  the  vessel  had  been 
registered  or  enrolled  and  licensed  to  engage  in  the  foreign 
trade.  With  the  exception  of  a  small  quantity,  the  goods, 
when  withdrawn,  were  used  in  the  construction  of  the  steam- 
ers Capron  and  Kuroda,  then  being  built  in  New  York  city, 
by  Messrs.  C.  &  R.  Poillon,  for  the  Japanese  Government. 
These  steamers  were  merchant  vessels,  and  were,  on  their 
completion,  delivered  to  the  Japanese  Government,  and 
have,  ever  since,  been  used  by  that  Government  in  carrying 
freight  and  passengers  between  Japanese  ports  and  Japanese 
and  Chinese  ports.  They  never  took  out  any  papers  as 
American  vessels.  Upon  this  state  of  facts,  the  District 
Court  ordered  a  verdict  in  favor  of  the  United  States  for  the 
amount  of  the  duties  as  liquidated  by  the  collector,  and  gave 
judgment  accordingly.  This  action  of  the  Court  is  now  as- 
signed for  error. 

It  was  manifestly  the  intention  of  Congress,  by  this 
statute,  to  encourage  the  foreign  carrying  trade  in  Ameri- 
can vessels.  Such  must  -have  been  the  construction  put  upon 
the  Act  by  the  Secretary  of  the  Treasury  when  he  adopted 
the  regulations  by  which  it  was  to  be  carried  into  effect,  and 
such  is  the  plain  and  obvious  meaning  of  the  language  used  : 
u  Vessels  built  in  the  United  States  for  the  purpose  of  being 
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employed  in  the  foreign  trade,"  cannot  be  made  to  refer  to 
all  foreign  trade,  without  taking  from  one  of  the  words  its 
most  appropriate  effect.  If  all  foreign  trade  was  intended, 
why  use  the  word  "  the  "  in  that  connection  ?  "  Employed 
in  foreign  trade "  would  have  expressed  that  idea,  without 
any  ambiguity.  Some  effect,  if  possible,  must  be  given  to 
the  additional  word  which  has  been  used,  and  none  seems  so 
natural  as  that  which  particularizes  the  trade  to  be  encour- 
aged, and  confines  it  to  that  of  the  country  where  the  vessels 
are  built.  If  the  object  of  Congress  was  to  encourage  Amer- 
ican shipbuilding,  why  confine  the  exemption  to  such  vessels 
as  are  employed  in  foreign  trade;  and  if  to  protect  the 
American  shipbuilder,  so  that  he  may  compete  with  foreign 
builders  in  constructing  vessels  for  sale  abroad,  why  was  it 
not  so  said  in  words  ? 

The  second  proviso,  which  was  relied  upon,  in  the  argu- 
ment, as  showing  an  intention  to  include  in  the  body  of  the 
Act  other  than  American  vessels,  has,  to  my  mind,  the  con- 
trary effect.  Without  the  proviso,  the  benefits  of  the  Act 
would  have  been  confined  exclusively  to  materials  used  in  the 
original  construction  of  a  vessel.  The  American  owner,  who 
had  been  encouraged  to  build  his  ship  and  engage  in  the  for- 
eign trade,  would  have  been  compelled,  when  repairs  were 
needed,  to  go  abroad  and  have  them  made,  or  pay  the  addi- 
tional cost  caused  by  the  duties  upon  imported  articles,  if  ob- 
tained at  home.  Therefore,  still  to  encourage  him,  these 
duties  were  remitted  in  his  favor,  if  his  vessel  was  engaged 
exclusively  in  foreign  trade.  So  far  as  the  body  of  the  Act 
was  concerned,  he  was  permitted  to  engage  in  coastwise  trade 
two  months  in  a  year  without  forfeiting  his  privileges. 

Upon  the  whole,  I  cannot  entertain  a  doubt,  that  the  mis- 
chief which  Congress  attempted  to  remedy  was  the  loss  of 
the  foreign  carrying  trade  by  American  ship  owners,  and 
that  its  legislation  has  been  adapted  solely  to  that  end.  Such 
is  the  effect  which  has  been  given  to  the  statute  by  Judge 
Shepley,  in  the  First  Circuit,  ( United  States  v.  Patten,  1 
Hdmes,  421,)  and  such  also  was  the  opinion  of  the  Attorney 
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General  of  the  United  States,  as  given  in  respect  to  this  very 
case,  June  2d,  1876. 

The  judgment  is  affirmed. 

Horace  W.  Fowler,  for  the  plaintiffs  in  error. 

J.  Dana  Jones,  ( Assistant  District  Attorney,)  for  the 
defendants  in  error. 


Jambs  S.  Watt,  Plaintiff  in  Ekeok 

vs. 
The  United  States,  Defendants  in  Eerob. 

Voder  §  14  of  the  Act  of  Jane  80thf  1864,  (18  U.  8.  Stat,  at  Large,  214,)  now 
§  2,981  of  the  Revised  Statutes,  respecting  the  decision  of  a  collector  of  cus- 
toms as  to  the  rate  and  amount  of  duties  on  imported  goods,  the  appeal  to  the 
Secretary  of  the  Treasury,  there  provided  for,  to  be  available  for  the  pur- 
poses of  a  review  of  the  decision  of  the  collector,  must  be  taken  after  such  an 
sseertainment  and  liquidation  of  the  duties  as  would  be  final  and  conclusive 
if  no  appeal  should  be  taken. 

In  a  suit  by  the  United  States  to  recover  duties  as  liquidated,  proof  of  an  ap- 
peal before  the  liquidation  cannot  affect  the  operation  of  the  liquidation,  nor 
can  proof  of  a  protest,  unless  followed  by  an  appeal  taken  after  the  liquida- 
tion. 

A  Judgment  will  not  be  reversed  for  a  refusal  to  admit  evidence  offered,  unless 
it  appears  affirmatively,  that,  if  admitted,  it  would  tend  to  prove  a  material 
fact  in  the  cause. 

Under  the  above  statute,  the  decision  of  the  collector  is  final  and  conclusive* 
against  all  persons  interested,  upon  the  questions  necessarily  decided,  and,  in 
a  suit  for  the  duties,  it  is  not  necessary  for  the  United  States  to  show  that  the 
collector  adopted  the  proper  rate  and  amount  of  duties,  nor  can  the  defendant 
impeach  the  liquidation  by  showing  irregularities  in  the  mode  of  appraise- 
ment. 

The  case  of  United  States  v.  Cousinery,  (7  Benedict,  251,)  approved,  and  the  case 
of  Ctinkenbeard  v.  United  States,  (21  Wall.,  65,)  explained  and  distinguished 

(Before  Watts,  Ch.  J.,  Southern  District  of  New  York,  July  1st,  187a) 

Watte,  Ch.  J.    This  was  an  action  brought  to  recover  a 
balance  due  the  United  States  for  duties  ascertained  and 
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liquidated,  March  23d,  1876,  by  the  collector  of  customs  in 
New  York,  upon  a  quantity  of  granite  imported  November 
12th,  1872.  The  United  States,  in  support  of  the  action, 
showed  that  the  property,  upon  its  importation,  was  entered 
at  the  Custom  House  as  granite ;  that  the  customs  appraisers 
found  and  returned  it  to  be  "wrought  granite ;"  that  the 
entered  value  was  $1,907  V^,  upon  which  a  duty,  at  the  rate 
of  20  per  centum  ad  valorem,  was  assessed  by  the  collector 
and  paid  by  the  importer  upon  entry;  that  three  apprais- 
ments  had  been  made — the  first  by  the  regular  appraisers, 
and  endorsed  on  the  invoice ;  the  second,  dated  December 
20th,  1872,  by  the  general  appraiser  and  a  merchant  ap- 
praiser, to  which  was  appended  the  oath  of  the  merchant 
appraiser,  also  dated  December  20th,  1872,  to  inspect  and 
appraise  the  goods ;  and  the  third  by  the  same  appraisers, 
dated  March  27th,  J  874,  but  not  accompanied  by  any  oath 
of  the  merchant  appraiser ;  that,  by  the  last  appraisement,  the 
property  was  valued  at  $2,152,  which  was  $205,  and  more 
than  ten  per  cent  in  excess  of  the  entered  value ;  and  that, 
upon  this  appraisement,  the  collector  liquidated  the  entry  by 
charging  20  per  cent  ad  valorem  upon  the  excess  of  $205,  and 
a  penal  duty  of  twenty  per  cent  upon  the  entire  appraised 
value,  making  a  total  of  $471  TW-  For  this  amount  a  judg- 
ment was  asked. 

The  defendant  then  offered  to  show,  by  evidence,  that  he 
had  protested  twice,  to  wit,  November  13th,  1872,  and 
September  27th,  1873,  against  the  collector's  decision  aa  to 
the  rate  and  amount  of  duties  to  be  charged ;  that  he  had 
duly,  and  more  than  ninety  days  before  the  commencement 
of  this  action,  appealed  thereon  to  the  Secretary  of  the 
Treasury ;  and  that,  among  other  specific  objections,  set  up  in 
said  protests  and  appeals,  was  one  that  the  goods  were  gran- 
ite and  were  monumental  stone,  and  so  specifically  dutiable 
by  law  at  $1  50  per  ton,  at  the  time  of  the  importation.  lie 
also  offered  to  prove,  that  an  action  duly  brought,  to  recover 
the  excess  between  the  rate  of  $1  50  per  ton  and  the  rate  of 
20  per  cent  ad  valorem,  collected  on   the  entry,  to  wit> 


JULY,   1878.  31 


Watt  v.  The  United  States. 


$365  ,VV,  was  still  pending  in  this  Court.  To  the  introduc- 
tion of  this  testimony  the  United  States  objected  and  the 
objection  was  sustained.  The  defendant  then  "offered  to 
show,  by  testimony,  that  no  decision  had  ever  been  made  by 
the  Secretary  of  the  Treasury  upon  a  specific  protest  and  ap- 
peal, duly  taken  by  him  on  said  entry,  wherein  he  claimed 
that,  the  duty  on  the  goods  being  by  law  at  a  specific  rate, 
tLb.,  $1  50  per  ton,  the  value  was  immaterial  for  duty  pur- 
poses, and,  consequently,  the  penal  duty  could  not  apply." 
To  the  introduction  of  this  evidence  a  like  objection  was 
made  and  sustained.  The  defendant  then  "  offered  testimony 
tending  to  show  that  there  was  no  actual  inspection  of  the 
goods  in  controversy  by  the  appraising  officers  in  connection 
with  their  aforesaid  appraisements,  and  that  due  protest  and 
appeal  in  this  respect  had  been  made  by  him."  This  testi- 
mony was  also  ruled  out,  upon  like  objection. 

The  evidence  being  closed,  the  Court  instructed  the  jury 
that,  as  the  material  facts  proved  by  the  United  States  were 
undisputed,  they  should  bring  in  a  verdict  in  favor  of  the 
plaintiffs  for  the  amount  claimed,  with  interest,  which  was 
accordingly  done  and  a  judgment  regularly  entered.  Excep- 
tions were  in  due  time  taken  to  each  of  the  rulings  of  the 
Court,  and  the  case  is  here  for  review,  upon  assignments  of 
error  presenting  for  consideration  each  of  the  questions  de- 
cided below. 

By  section  14  of  the  Act  of  June  30th,  1864,  (13  U.  S. 
Stat,  at  large,  214,)  re-enacted  in  section  2,931  of  the  Ke- 
vised  Statutes,  it  is  provided,  that  the. decision  of  the  collec- 
tor of  customs,  as  to  the  rate  and  amount  of  duties  to  be  paid 
on  goods,  wares  and  merchandise  imported,  and  the  dutiable 
costs  and  charges  thereon,  shall  be  final  and  conclusive  against 
all  persons  interested  therein,  unless  the  owner,  &c,  shall, 
within  ten  days  after  the  ascertainment  and  liquidation  of  the 
duties  by  the  proper  officers  of  the  customs,  give  notice  in 
writing  to  the  collector,  if  dissatisfied  with  his  decision,  set- 
ting forth  therein,  distinctly  and  specifically,  the  grounds  of 
his  objection  thereto,  and  shall,  within  thirty  days  after  the 
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date  of  such  ascertainment  and  liquidation,  appeal  therefrom 
to  the  Secretary  of  the  Treasury,  whose  decision  on  such  ap- 
peal shall  be  final  and  conclusive ;  and  such  goods,  &c,  shall 
.  be  liable  to  duty  accordingly,  unless  suit  shall  be  brought, 
within  ninety  days  after  the  decision  of  the  Secretary  of  the 
Treasury  on  such  appeal,'  for  any  duties  which  shall  have 
been  paid,  before  the  date  of  such  decision,  upon  such  goods, 
Ac,  or  within  ninety  days  after  a  payment  made  after  the 
decision.  No  such  suit  can  be  maintained  at  all  before  the 
decision  of  the  Secretary,  unless  the  decision  is  delayed  for 
more  than  ninety  days,  in  case  of  an  entry  at  a  port  east  of 
the  Rocky  mountains,  or  more  than  five  months,  in  case  of  an 
entry  west  of  those  mountains. 

The  appeal  to  the  Secretary  of  the  Treasury,  provided  for 
in  this  statute,  to  be  available  for  the  purposes  of  a  review  of 
the  decision  of  the  collector,  must  be  taken  after  such  an 
"  ascertainment  and  liquidation  "  of  the  duties  as  would  be 
final  and  conclusive  if  no  appeal  should  be  taken.  The  Sec- 
retary cannot  be  called  upon  until  after  the  final  disposition 
of  the  matter  by  the  collector.  He  is  not  required  to  act 
upon  the  ruling6  of  that  officer  from  time  to  time,  as  they 
are  made,  while  "ascertaining  and  liquidating,"  but  only 
after  the  work  of  the  collector  has  been  fully  completed. 

In  the  present  case,  the  final  liquidation  was  not  perfected 
until  March  23d,  1876.  Proof  of  appeals  before  that  time, 
therefore,  was  inadmissible,  as  they  would  be  premature  and 
could  not,  of  themselves,  affect  the  operation  of  the  liquida- 
tion upon  which  the  suit  was  brought. 

A  protest,  or  notice  of  dissatisfaction  to  the  collector,  is 
of  no  avail  unless  followed  by  a  valid  appeal.  Consequently, 
proof  of  protests,  without  an  appeal  after  the  liquidation,  was 
inadmissible. 

As  to  the  protest  and  appeal  embraced  in  the  second 
offer,  it  is  sufficient  to  say,  there  is  nothing  to  show  that  the 
appeal  which  remained  undecided  was  taken  after  March 
23d,  1876.  If  it  was  not,  the  testimony  was  properly  ex- 
cluded.   If  it  was,  the  offer  should  have  included  that  state- 


JULY,    1878.  33 


Watt  v.  The  United  States. 


ment  A  judgment  will  not  be  reversed  for  a  refusal  of  the 
Court  to  admit  evidence  offered,unless  it  appears  affirmative- 
ly, that,  if  admitted,  it  would  tend  to  prove  a  material  fact  in 
the  cause.  It  is  not  enough  that  the  evidence  offered  might 
have  related  to  an  appeal  taken  after  the  liquidation.  Before 
the  Court  can  be  charged  with  error  in  excluding  it,  the 
record  should  show  affirmatively  that  it  did  have  that  rela- 
tion.   Such  is  not  the  case  here. 

This  brings  up  for  consideration  the  only  remaining  ques- 
tions, which  are,  whether  the  United  States  were  bound,  in 
this  action,  to  go  behind  the  liquidation  by  the  collector,  and 
show  that  the  rate  and  amount  of  duties  were  such  as  the  law 
required  the  defendant  to  pay,  or  whether,  if  the  liquidation 
was  sufficient  to  make  a  prima  facie  case  for  the  Govern- 
ment, the  defendant  could  impeach  it  by  showing  that  the 
appraisers  failed  to  perform  their  duty  when  appraising  tl^e 
goods.  The  language  of  the  statute  is  clear  and  explicit,  to 
the  effect,  that  the  decision  of  the  collector  shall  be  final  and 
conclusive  against  all  persons  interested,  as  to  the  rate  and 
amount  of  duties  to  be  paid,  unless  the  appeal  is  taken.  No 
room  is  left  for  construction.  The  provision  is  not  that  no 
suit  shall  be  maintained  to  recover  back  money  paid  under 
the  decision,  until  the  appeal  is  taken  and  acted  upon,  or  the 
specified  time  for  such  action  has  elapsed,  but  that  the  decis- 
ion itself  shall  be  final  and  conclusive  against  all  persons  in- 
terested, upon  the  questions  necessarily  decided.  This  sub- 
ject was  so  fully  and  ably  discussed  by  the  learned  Circuit 
Judge  of  this  Circuit,  while  he  was  the  District  Judge  for  this 
District,  in  the  case  of  United  States  v.  Cousinery,  (7  Bene- 
dict, 251,)  that  it  would  be  a  useless  task  to  endeavor  to  elab- 
orate it  further.  It  is  contended,  however,  that  the  Su- 
preme Court,  in  Clinkenheard  v.  United  States,  (21  WaU.> 
65,)  has,  in  effect,  overruled  Cousinery's  case.  I  do  not  so 
understand  it.  That  was  an  action  upon  a  distiller's  bond,  to 
recover  a  capacity  tax  assessed  for  an  entire  month,  under  the 
internal  revenue  law,  and  it  was  decided  that  evidence  was 
admissible  to  show,  by  way  of  defence,  that,  through  an  omis- 
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sion  on  the  part  of  the  Government,  the  distiller  was  pre- 
vented from  operating  the  distillery  for  the  first  four  days 
for  which  this  tax  was  assessed,  and  that  the  distillery  was 
inactive  four  days  more  from  an  accident,  and  in  charge  of 
Government  officers,  as  provided  by  law  in  such  cases.  But, 
under  the  internal  revenue  law,  there  is  no  provision  making 
the  assessment  of  such  a  tax  by  the  Commissioner  final  and 
conclusive.  No  suit  can  be  maintained  to  recover  back  money 
paid  upon  taxes  erroneously  or  illegally  assessed  or  collected, 
until  after  an  appeal  to  the  Commissioner  of  Internal  Reve- 
nue, and  his  decision  thereon,  unless  the  decision  is  delayed 
more  than  six  months  from  the  date  of  the  appeal,  (Act  of 
Jidy  13M,  1866,  §  19,  14  U.  S.  Stat,  at  Large,  152,  now 
§  3,226  of  the  Revised  Statutes;)  but  there  is  nothing  which 
makes  the  assessment  conclusive  as  to  the  amount  due,  except 
for  the  purposes  of  collection  in  the  summary  way  provided  by 
the  statute.  There  is,  therefore,  a  marked  difference  between 
the  customs  revenue  laws  and  the  internal  revenue  laws,  in 
this  particular,  and  it  may  well  be  held,  that,  in  an  action  for 
the  recovery  of  customs  duties,  the  liquidation  of  the  collec- 
tor is  conclusive,  while  in  an  action  to  recover  a  capacity  tax 
assessed  against  a  distillery,  under  the  internal  revenue  laws, 
the  determination  of  the  Commissioner  whose  duty  it  is  to 
make  the  assessment,  is  not.  Certainly,  the  last  of  these 
propositions  is  all  that  was  decided  in  CUnkenbeard's  case. 

Judgment  affirmed. 

Edward  Hartley,  for  the  plaintiff  in  error. 

Stewart  L.  Woodford,  (District  Attorney})  for  the  defend- 
ants in  error. 
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Walter  H.  Humphry 


vs. 


The  Hartford  Fire  Insurance  Company. 

A  complaint  setting  up  a  contract  to  insure  against  fire,  and  to.  issue  a  policy 
in  accordance  with  such  contract,  and  alleging  a  breach  of  such  contract,  and 
dawning  damages  for  such  breach,  sets  up  a  legal  cause  of  action;  and  the 
plaintiff  can  recover  thereon,  at  law,  the  same  damages  as  if  he  were  suing 
on  a  policy  issued  in  the  form  in  which  it  was  agreed  to  be  issued. 

A  policy  of  insurance  against  fire  provided,  that,  if  there  should  be  any  change 
in  the  title  or  possession  of  the  property  without  the  consent  of  the  insurer, 
endorsed'On  the  policy,  the  policy  should  be  void.  In  a  suit  on  the  policy, 
the  insurer,  to  sustain  such  defence,  offered  in  evidence  a  deed  from  the  in- 
sured, covering  the  property.  The  deed  was  acknowledged  on  the  day  of  its 
date,  hut  there  was  no  evidence  that  it  had  been  recorded,  nor  any  evidence 
of  any  delivery  of  the  deed  or  of  any  possession  under  it:  Meld,  that  it  could 
not  )>e  read  in  evidence. 

(Before  Blatohtoed,  J.,  Northern  District  of  New  York,  July  2d,  1878.) 

Blatchford,  J.  At  the  trial,  the  defendant's  counsel 
asked  the  Court  to  rale  and  decide  that  the  plaintiff  conld 
not  give  evidence  to  sustain  the  first  cause  of  action  stated  in 
the  complaint,  upon  the  ground  that  the  same  was  an  equi- 
table cause  of  action,  and  could  not  be  brought  on  the  law 
side  of  the  Court ;  that  the  same  could  not  be  united  with 
the  second  cause  of  action ;  and  that  it  could  not  be  tried  be- 
fore a  jury.  The  Court  so  ruled  and  decided.  The  plaintiff 
then  offered  testimony  to  prove  such  first  cause  of  action. 
The  defendant  objected  to  the  allowance  of  any  evidence  to 
prove  such  first  cause  of  action,  for  the  reasons  above  stated, 
and  the  Court  sustained  the  objection,  to  which  decision  the 
plaintiff  excepted. 

The  first  count  of  the  complaint  sets  forth,  in  substance,  that 
the  plaintiff  was  the  owner  of  a  certain  mortgage  on  a  mill,  for 
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$1,000,  and  was  personally  liable  to  pay  two  other  mortgage* 
liens  on  the  same  property,  held  by  other  parties,  amounting- 
in  all  to  over  $4,000 ;  that  the  defendants  agreed  with  him  to 
issue  to  him  a  policy  of  insurance  against  loss  by  fire,  on  the 
mill,  to  the  amount  of  $1,500,  for  one  year,  both  on  account 
of  his  said  mortgage  lien  and  of  his  said  personal  liability  ; 
that,  in  part  fulfilment  of  said  agreement,  the  defendants 
issued  a  policy  insuring  William  M.  Calvert  for  $1,500,  for 
one  year,  against  loss  by  fire,  on  the  mill,  loss  payable  to  the 
plaintiff,  as  mortgagee  of  the  premises ;  that  such  policy  was 
not  delivered  to  the  plaintiff,  but  was  held  by  the  agents  of 
the  defendants,  in  trust  for  the  plaintiff,  till  after  the  insured 
property  was  totally  destroyed  by  fire  ;  that  due  notice  and 
proof  of  loss  was  given  by  the  plaintiff  to  the  defendants ; 
that  the  policy  so  issued  was  not  in  accordance  with  the 
agreement  of  the  parties,  in  that  it  did  not  insure  the  plaint- 
iff against  loss  on  account  of  his  interest,  both  as  a  mortgagee 
of  the  premises,  and  on  account  of  his  personal  liability  for 
the  payment  of  other  mortgages  which  were  a  lieu  on  the 
premises,  and  were  owned  by  other  parties ;  that  the  plaintiff 
had  no  knowledge,  until  after  the  fire,  that  the  policy  did  not 
conform  to  the  terms  of  the  agreement  so  made ;  and  that,  by 
reason  of  the  failure  of  the  defendants  to  fulfil  said  contract, 
the  plaintiff  has  sustained  damages  in  the  sum  of  $1,500,  with 
interest. 

The  second  count  is  founded  on  the  policy  as  issued,  and 
alleges  that  the  plaintiff  had  an  interest  in  the  property  in- 
sured, as  a  mortgagee  thereof,  and  also  on  account  of  mort- 
gages held  by  third  parties  thereon,  for  the  payment  of  which 
the  plaintiff  was  personally  liable,  to  more  than  $4,000,  and 
claims  judgment  for  $1,500,  and  interest. 

The  first  count  sets  up,  I  think,  a  legal  cause  of  action.  It 
claims  damages  for  the  breach  of  the  alleged  contract  to  in- 
sure. If  a  valid  contract,  in  the  form  set  up,  is  proved,  the 
plaintiff  can  recover,  at  law,  the  same  damages  as  if  he  were 
suing  on  a  policy  issued  in  the  form  in  which  it  was  agreed 
to  be  issued.    {Pratt  v.  Hudson  River  R.  R.  Co.,  21  iT.  T.% 
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305  ;  Tayloe  v.  The  Merchants'  Fire  Ins.  Co.,  9  Howard,  390, 
405  ;  Commercial  Mutual  Marine  Ins.  Co.  v.  Union  Mutual 
Ins.  Co.,  19  Haw.,  318, 323.) 

In  respect  to  the  count  on  the  policy  as  issued,  the  answer 
sets  np,  as  a  defence,  that  the  policy  provided,  that,  if  there 
should  be  any  change  in  the  title  or  possession  of  the  prop- 
erty, without  the  consent  of  the  defendants,  endorsed  on  the 
policy,  the  policy  should  be  void ;  that  a  change  in  the  title 
of  the  property  took  place,  in  that  Calvert  conveyed  it,  by 
deed,  to  one  Reynolds;  that  such  change  was  made  without 
the  consent  of  the  defendants  endorsed  on  the  policy ;  and 
that  thereby  the  policy  became  void.  To  sustain  this  defence 
the  defendants  offered  in  evidence  a  deed  from  Calvert  to 
Reynolds,  covering  the  premises.  The  plaintiff  objected  that 
there  was  no  evidence  of  delivery  or  possession  under  the 
•deed.  The  Court  overruled  the  objection,  and  the  plaintiff 
excepted.  The  deed  was  received  in  evidence,  and  a  verdict 
was  directed  for  the  defendants,  to  which  direction  the  plaint- 
iff excepted.  The  deed  was  acknowledged  on  the  day  it  bore 
•date,  but  there  was  no  evidence  that  it  had  been  recorded. 

The  question  on  the  policy  was,  whether  a  change  of  title 
or  possession  had  tak£n  place.  Proof  of  the  execution  of  the 
deed,  without  delivery  of  it,  was  not  sufficient.  It  not  having 
been  recorded,  there  was  no  presumption  it  had  been  delivered, 
and  nothing  appeared  as  to  delivery,  except  execution  and  ac- 
knowledgment. (Fisher  v.  Hall,  41 JV.  Y.,  416, 423 ;  Younge 
v.  Guilbeau,  3  Wallace,  636, 641.)  An  instrument  is  not  a  con- 
veyance .within  the  meaning  of  1JR.S.  of  JV.  Y.,  756,  §  16, 
so  as  to  entitle  it  to  be  read  in  evidence,  when  acknowledged 
and  certified  as  prescribed,  unless  it  has  been  delivered,  so  as 
to  take  effect  as  a  grant,  vesting  the  estate  or  interest  intended 
to  be  conveyed,  as  prescribed  by  1  R.  S.  qf  N.  Y,  738,  §  138. 

For  the  foregoing  reasons,  there  must  be  a  new  trial,  the 
costs  to  abide  the  event. 


A.  M.  Bingham,  for  the  plaintiff. 
William  F.  Cogswell,  for  the  defendants. 
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In   the   Matter   of   Herman   Wbonkow  and  Thomas  OK 

Hogan,  Bankrupts. 

The  jurisdiction  of  the  District  Court,  as  to  the  composition  proceedings,  in  this 
case,  in  bankruptcy,  sustained. 

A  composition  of  20  per  cent.,  payable  in  money,  on  time,  secured  by  notes, 
leaving  certain  real  estate  which  had  passed  to  the  assignee  in  bankruptcy, 
to  be  converted  into  money,  and  paid  to  the  creditors,  in  addition,  is  a  lawful 
composition. 

A  bankrupt  is  not  required,  by  the  statute,  to  attend  any  other  meeting,  in 
composition  proceedings,  than  the  first  one. 

A  decision  of  the  creditors  excusing  the  bankrupt  from  attendance,  ought  not  to- 
be  disturbed  by  the  District  Court,  unless  it  appears  that  wrong  has  been 
done  te  the  minority  creditors ;  and,  after  the  District  Court  has  affirmed  the 
action  of  the  majority,  the  Circuit  Court,  on  review,  ought  not  to  interfere, 
except  in  a  very  clear  case. 

If  the  creditors  interested  in  composition  proceedings  fail  to  attend  to  their  in- 
terests in  time,  they  must  not  expect  the  Courts  to  relieve  them  from  the  con- 
sequences of  their  neglect,  unless  they  make  a  clear  case  for  equitable  inter- 
ference in  their  behalf. 

Where  the  creditors,  and  the  register,  and  the  District  Court  have  approved  a 
composition,  the  Circuit  Court  ought  not  to  interfere,  unless  specific  errors  in 
the  action  of  the  creditors  or  of  the  District  Cotfrt  are  pointed  out,  which,  if 
sustained,  would  change  the  judgment. 

(Before  Waitk,  Ch.  J.,  Southern  District  of  New  York,  July  2d,  1878.) 

Watte,  Ch.  J.  This  is  a  petition,  under  the  supervisory 
jurisdiction  of  this  Court,  in  bankruptcy,  to  set  aside  an  order 
of  the  District  Court,  directing  that  a  resolution  of  creditors, 
accepting  a  proposition  of  compromise  made  by  the  bank- 
rupts, be  recorded.  The  objections  are :  (1.)  That  the  Court 
had  no  jurisdiction ;  (2.)  That  the  compromise  was  not  pay- 
able in  money ;  (3.)  That  Hogan,  one  of  the  bankrupts,  was 
excused  from  attendance  at  the  meetings  of  the  creditors, 
without  sufficient  cause ;  (4.)  That  the  composition  was  not 
for  the  best  interest  of  all  concerned. 

There  can  be  no  doubt  of  the  jurisdiction  of  the  District 
Court.    Composition  proceedings  must  be  had  in  the  Court 
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where  the  suit  in  bankruptcy  is  pending.  A  petition  in  invol- 
untary bankruptcy  was  filed  against  these  bankrupts  in  the 
District  Court,  and  it  alleged  facts  sufficient  to  show  juris- 
diction. Upon  this  petition  an  adjudication  in  bankruptcy 
was  had,  and  an  assignee  was  appointed  and  qualified.  Wron- 
kow, one  of  the  partners,  was  a  resident  of  the  District,  and 
Hogan,  the  other,  appears  by  attorney  in  the  composition 
proceedings. 

The  offer  was  of  payment  in  money,  but  on  time,  secured 
by  notes.  This  was  the  substance  of  the  proposition.  By 
reason  of  the  bankrupfby  proceedings,  the  creditors  had  al- 
ready acquired  an  interest  in  the  real  estate  which  had  passed 
to  the  assignee  by  the  conveyance  of  the  register.  It  does 
not  invalidate  the  proposition,  that,  in  addition  to  the  money 
to  be  paid,  this  real  estate  was  to  remain  with  the  assignee,  to 
be  converted  into  money,  for  the  use  of  the  creditors,  to  whom, 
in  reality,  it  then  belonged.  The  offer,  in  effect,  was,  that  the 
creditors  'should  retain  the  real  estate  which  they  already  had, 
and  that  the  twenty  per  cent.,  in  money,  should  be  paid  in  ad- 
dition.    There  is  nothing  wrong  in  this. 

The  debtors  are  not,  by  law,  required  to  attend  any  meet- 
ing of  the  creditors  but  the  first,  and  that  is  to  be  considered 
as  continuing  until  the  vote  is  taken  upon  the  resolution  to 
accept.  If,  being  summoned  to  attend  a  future  meeting,  they 
fail  to  appear,  that  fact  may,  with  great  propriety,  be  taken 
into  consideration  by  the  Court,  in  determining  whether  the 
resolution  of  acceptance  should  be  admitted  to  record.  As 
the  composition  proceedings  are  part  of  the  bankruptcy  suit, 
it  would,  undoubtedly,  be  in  the  power  of  the  Court,  upon 
proper  showing  made,  to  compel  an  attendance ;  but  the  law 
itself  does  not  make  it  obligatory  upon  the  bankrupt  to  be 
present,  except  at  the  first  meeting. 

He  is  to  be  present  then,  unless  prevented  by  sickness,  or 
other  cause  satisfactory  to  the  meeting.  Of  the  sufficiency  of 
the  cause  the  creditors  themselves  are  to  decide,  in  the  first 
instance,  and  their  decision  should  not  be  disturbed  by  the 
Court,  except  for  good  cause  shown.    It  mu6t,  in  some  form, 
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appear  that  wrong  has  been  done  to  the  minority  creditors, 
by  reason  of  the  vote  which  was  given.  After  the  District 
Court  has  affirmed  the  action  of  the  majority,  this  Court,  in 
the  exercise  of  its  supervisory  jurisdiction,  ought  not  to  inter- 
fere, except  on  a  very  clear  case.  While  the  rights  of  the 
minority  creditors  should  be  carefully  watched  and  protected 
against  all  unreasonable  acts  of  the  majority,  the  judgment  of 
the  requisite  majority  should  always  be  allowed  to  prevail, 
unless  obtained  without  sufficient  consideration,  or  by  some 
unfairness  or  undue  influence. 

In  this  case,  the  excuse  presented#for  one  of  the  debtors 
was  his  absence  in  California,  where  he  resided.  This  was 
fairly  submitted  to  the  meeting.  It  seems  to  have  been  fairly 
considered.  The  meeting  was  well  attended.  All  the  objec- 
tions made  were  fully  presented  and  duly  deliberated  upon. 
The  result  was  a  vote  in  favor  of  the  sufficiency  of  the  excuse. 
The  petitioners  were  not  present  at  this  meeting.  For  some 
cause  satisfactory  to  themselves  they  stayed  away.'  At  the 
second  meeting  called  by  the  Court,  to  inquire  whether  the 
resolution  of  acceptance  had  been  properly  passed,  and 
whether  it  was  for  the  best  interest  of  all  concerned  that  the 
resolution  should  be  recorded,  the  petitioners  appeared  for 
the  first  time.  They  then  complained  of  the  absence  of  the 
one  debtor  at  the  first  meeting,  and  insisted  that  he  ought  not  to 
have  been  excused.  At  their  request,  the  resident  debtor  sub- 
mitted to  a  further  examination  from  them,  but,  notwithstand- 
ing all  this,  a  report  in  favor  of  the  acceptance  was  again  se- 
cured, both  from  the  register  and  the  creditors.  This  being 
done,  the  petitioners  appeared  before  the  Court,  and  still  fur- 
ther urged  their  opposition  to  the  composition.  They  were 
again  unsuccessful,  and  now  are  here.  Apparently,  every 
other  creditor  is  satisfied  but  themselves.  If  they  had  availed 
themselves  of  their  privileges  under  the  law,  and  had  attended 
the  first  meeting,  to  urge  their  views  upon  the  consideration 
of  the  creditors  there  assembled,  the  result  might  have  been 
different,  and,  certainly,  they  would  have  occupied  a  much 
more  favorable  position  for  inviting  the  attention  of  this 
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Court  to  their  complaints  now.  If  creditors  interested  in 
composition  proceedings  fail  to  attend  to  their  interests  in 
time,  they  must  not  expect  the  Courts  to  relieve  them  from 
the  consequences  of  their  neglect,  except  they  make  a  clear 
case  for  equitable  interference  in  their  behalf.  That  has  not 
been  done  here. 

It  is  next  insisted,  that  the  compromise  is  not  for  the  best 
interest  of  all  concerned.  The  requisite  majority  of  the  cred- 
itors, at  the  first  meeting,  thought  it  was.  The  same  thing 
occurred  at  the  second  meeting,  called  specially  to  consider 
that  very  question.  The  register  coincided  in  the  opinion  of 
the  creditors,  and  so  reported.  The  District  Court,  upon  full 
argument,  has  decided  in  the  same  way.  This  Court  ought 
not  to  interfere,  under  such  circumstances,  unless  specific 
errors  in  the  action  of  the  creditors  or  the  Court  below  can 
be  pointed  out,  which,  if  sustained,  would  change  the  judg- 
ment. Mere  general  questions  of  expediency  must,  ordinarily, 
be  considered  as  settled,  when  the  requisite  majority  of  the 
creditors,  the  register,  and  the  District  Court  all  agree. 
Nothing  short  of  fraud  or  gross  error  in  judgment  should 
call  into  exercise  the  jurisdiction  of  this  Court  in  such  a  case. 
That  does  not  appear  here.  This  Court  is  simply  called  upon 
to  decide,  upon  the  whole  case,  that  the  creditors  and  the 
District  Court  have  come  to  a  wrong  conclusion  as  to  what  is 
for  the  best  interest  of  all  concerned. 

The  order  of  the  District  Court  is  affirmed. 

Cephas  Brainerd,  for  the  creditors. 
Melville  H.  Regensburger,  for  the  bankrupts. 
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Russell  Jennings 

m 

E.  N.  Pierce  and  Chables  E.  Andrews.    In  Equity. 

In  ft  suit  in  equity  on  letters  patent,  the  defence  of  the  insufficiency  of  the  spec- 
ification to  enable  the  invention  to  be  practised,  must  be  set  up  in  the  answer, 
or  it  cannot  be  availed  of. 

The  experimental  use  of  an  invention,  by  the  inventor,  as  distinguished  from 
its  public  use,  considered. 

Acts  of  an  inventor,  to  determine  the  value,  utility  or  success  of  his  invention, 
are  to  be  liberally  construed,  if  the  acts  are  not  inconsistent  with  the  clear 
intention  to  hold  the  exclusive  privilege. 

(Before  Shipman,  J.,  Connecticut,  July  9th,  1878.) 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  de- 
fendants from  an  illegal  infringement  of  letters  patent  which 
were  granted  to  the  plaintiff  on  July  31st,  1866,  for  an  im- 
proved machine  for  swaging  the  heads  of  screw  angers.  The 
application  for  the  patent  was  made  December  19th,  1865. 
The  answer  avers  that  the  alleged  invention  was  in  pnblic  use 
by  the  plaintiff  and  by  others,  with  his  knowledge  and  consent, 
for  more  than  two  years  prior  to  his  application  for  said  let- 
ters patent,  and  denies  that  the  defendants  "  have  infringed 
or  invaded  any  of  his  (the  plaintiff's)  rights.'1  Infringement 
is  not  substantially  contested.  The  dies  of  the  plaintiff  have 
been  used  by  the  defendants. 

Upon  the  trial,  the  defendants  claimed  that  the  patent  was 
invalid,  because  the  description  of  the  alleged  invention  and 
the  manner  of  making  and  constructing  the  same,  was  not  set 
forth  in  the  specification  in  such  full,  clear  and  exact  terms 
as  to  enable  any  person  skilled  in  the  art  to  which  it  apper- 
tains, to  practise  the  invention  or  to  make  the  patented 
machine.  This  defence  was  not  set  up  in  the  answer,  and, 
therefore,  is  not  open  to  the  defendants.    {Goodyear  v.  Prov- 
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Hence  Rubber  Co.,  2  Cliff.,  351,  2  Fisher,  499,  and  9  Wall. 
788.) 

The  substantial  question  in  the  case  is,  whether  the  pat- 
ented invention  was  in  public  use  by  the  patentee  for  more 
than  two  years  prior  to  the  date  of  the  application.     The 
plaintiff  procured,  in  1855,  letters  patent  for  an  improved 
hand-made  auger  bit.    He  thereafter  commenced  experiments, 
to  determine  whether  auger  bits  could  be  headed  by  machin- 
ery, an  important  point  being  so  to  construct  the  mechanism, 
that  heated  cast  steel  could  be  swaged  before  the  metal  had 
time  to  chill.     About  January  1st,  1859,  he  came  to  the  con- 
clusion, as  the  result  of  experiments  with  cast  iron  dies,  that 
this  difficulty  could  be  obviated,  and  that  cast  6teel  auger 
heads  could  be  manufactured  by  swaging ;  and  he  then  pro- 
ceeded to  perfect  the  mechanism,  which  consisted,  in  brief,  of 
a  die  and  mould,  or  a  pair  of  dies,  and  the  appropriate  ma- 
chinery by  which  the  dies  were  operated.   It  is  not  necessary 
to  describe,  with  accuracy  of  detail,  the  successive  stages  of 
development  through  which    the    perfected  machine  pro- 
gressed.    It  will  be  sufficient  to  state  the  history  of  the  in- 
vention very  briefly.    The  cast  iron  dies  which  were  used  at 
first  broke  under  the  force  of  the  blow  of  the  plunger.    Cast 
steel  was  then  tried.     A  hole  was  drilled  in  a  solid  block, 
having  enough  solid  metal  to  form  the  three  teeth  of  the  die 
between  the  places  which  were  drilled  out.    The  teeth  were 
formed  by  digging  out  the  metal  between  and  around  the 
teeth.    In  order  to  drill  the  hole,  the  metal  must  be  annealed, 
and  it  was  thereby  made  soft.     Consequently,  the  dies  wore 
away  under  the  pressure  of  the  plunger,  so  that  the  head  of 
the  swaged  bit  was  too  large.     To  remedy  this  difficulty,  a 
second  set  of  dies  were  made,  in  which  the  bits  which  had  been 
headed  were  again  swaged,  so  as  to  reduce  the  size  of  the 
heads.    This  seems,  however,  to  have  been  a  temporary  expe- 
dient.   In  consequence  of  the  softness  of  the  iron,  the  upper 
tooth  was  apt  to  bend,  and  the  metal  would  roll  under  and  fill  up 
the  space  between  the  upper  and  the  next  lower  tooth,  so  that 
the  edge  of  the  twisted  blank  could  not  enter  this  6pace,  and 
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it  was  necessary  frequently  to  remake  the  teeth.  To  avoid 
this  defect,  one  tempered  detachable  tooth  was  inserted  in  the 
die.  In  1863,  a  solid  block  containing  two,  and  afterwards 
three,  detachable  tempered  teeth,  was  inserted  in  a  space  in 
the  die  which  had  been  mortised  out.  But  the  teeth  wore 
unevenly.  Finally,  after  various  plans,  each  tooth  was  in- 
serted separately  in  its  separate  block,  so  that  each  tooth  an<J 
its  block  could  be  removed.  This  improvement  was  made  in 
1865.  During  the  same  time,  the  press  was  also  being  altered 
and  perfected.  The  last  improvement  was  made  in  Decem- 
ber, 1865,  and  the  application  for  a  patent  was  forthwith  sent 
to  the  Patent  Office.  During  all  this  period,  the  plaintiff 
was  the  owner  of  a  factory,  and  carried  on  his  business  of 
manufacturing  hand-made  augers.  He  had  a  contract  to 
manufacture  three  hundred  bits  of  different  sizes  per  day,  but 
was  not  able  to  furnish  that  number.  During  nearly  each 
month  from  February,  1859,  to  1865,  in  the  intervals  of  his 
experiments,  he  headed  bits  upon  the  machine,  which,  when 
made  perfect,  were  delivered,  with  the  hand-made  bits,  upon 
his  contract.  Prior  to  November  1st,  1863,  a  great  many 
were  imperfect  and  were  wasted,  and  nearly  all  were  worked 
over  by  hand,  or  went  through  the  second  set  of  dies.  The 
plaintiff  usually  operated  the  machine  himself,  but  some  of 
his  workmen,  who  were  sufficiently  skilled,  occasionly  worked 
on  it  also.  Daring  all  this  period,  the  plaintiff  was  devoting 
whatever  time  he  could  6pare  to  experiments  upon  his  inven- 
tion. He  applied  himself  diligently  to  the  task  of  perfecting 
his  machine,  as  his  means  and  opportunities  permitted.  He 
ran  the  machine  as  an  inventor,  but  he  also  tried  to  get  from 
it  what  he  could  for  his  profit,  by  using  it  privately  and  with 
intentional  and  effectual  concealment  from  the  public.  Its 
construction  was  kept  secret.  It  was  necessarily  used  in  a 
room  where  there  was  a  forge  and  where  there  were  other 
workmen,  but  the  public  was  carefully  excluded,  and  the 
workmen  were  warned  of  the  approach  of  strangers  by  the 
ringing  of  a  bell  which  communicated  with  another  part  of 
the  factory.    When  the  machine  was  not  used,  it  was  covered 
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with  a  doth.  Until  1864,  its  use  was  not  profitable.  In  that . 
year  the  machine  produced  better  results  than  it  had  before, 
and,  between  November  1st,  1864,  and  July  10th,  1865,  the 
dies  were  brought  to  such  a  state  of  perfection,  as  to  satisfy 
the  plaintiff  that  the  process  of  forging  bits  by  dies,  at  one  op- 
eration, could  be  advantageously  performed,  as  compared  with 
the  process  of  hand  forging. 

It  is  manifest  that  the  use  of  the  dies,  and  of  the  machine, 
in  the  state  in  which  they  were,  from  time  to  time  prior  to- 
December,  1865,  was  mainly  an  experimental  use,  and  that  the 
plaintiff  used  them,  as  an  inventor,  for  the  purpose  of  perfect- 
ing the  invention  and  of  testing  its  value.    The  use  for  profit 
was  incidental  and  subordinate  to  the  experimental  use,  and 
the  entire  use  may,  with  propriety,  be  considered  as  experi- 
mental   The  use  was  not  public  use,  within  the  meaning  of 
the  statute,  that  is,  a  use  for  profit,  as  distinguished  from  a 
nee  for  experiment  and  for  testing  the  value  of  the  invention. 
When  the  patent  was  applied  for,  the  detachable  teeth 
and  detachable  backs  were  not  mentioned  in  the  specification, 
and,  so  far.  as  teeth  and  dies  are  concerned,  the  patent  was 
granted  for  the  invention  as  it  stood  prior  to  November, 
1863,  before    the   last   improvements  were  added.    It    is 
claimed,  that,  if  the  invention,  as  patented,  was  in  public  use 
by  the  patentee,  or  on  public  sale,  with  his  knowledge  and 
consent,  for  more  than  two  years  before  the  date  of  the  ap- 
plication, such  patented  invention  had  thereby  become  the 
property  of  the  public,  notwithstanding  experiments  were 
being  made  during  such  two  years,  and  subsequent  unpat- 
ented improvements  were  added  prior  to  the  date  of  the  ap- 
plication.   This  is  true.    But  the  defendant  has  still  failed 
in  establishing  that  the  invention,  as  patented,  in  the  state  in 
which  the  dies  were  prior  to  November,  1863,  had  been  in 
public  use  more  than  two  years  prior  to  December  19th, 
1866.    The  use  of  the  invention,  as  patented,  was  experi- 
mental, for  the  purpose  of  testing  its  value. 

Acts  of  an  inventor,  to  determine  the  value,  utility  or 
success  of  his  invention,  are  to  be  liberally  construed,  if  the 
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acts  are  not  inconsistent  with  the  clear  intention  to  hold  the 
exclusive  privilege.  "  Public  nse  of  an  invention,  unless  by 
the  patentee  himself,  for  profit,  or  by  his  consent  and  allow- 
ance, will  not  work  a  forfeiture  of  his  title,  as  such  forfeiture 
is  not  favored,  unless  it  clearly  appears  that  the  use  was  sole- 
ly for  profit,  and  not  with  a  view  of  further  improvements, 
or  of  ascertaining  its  defects,  or  for  any  other  purpose  of  ex- 
periment in  reducing  the  invention  to  practice."  (Jones  v. 
SewaU,  6  Fisher,  343,  and  3  Cliff.,  563 ;  Pitt*  v.  HaU,  2 
Blatchf.  0.  C.  R.,  229;  Agawam  Co.  v.  Jordan,  7  Watt., 
583.)  It  would  be  a  harsh  limitation  of  the  statutory  rights 
of  an  inventor,  which  should  give  to  a  naked  infringer  the 
privilege  of  using  an  invention,  because  the  patentee  had  at- 
tempted, in  good  faith  and  in  secrecy,  to  incidentally  make 
his  experiments  of  some  pecuniary  benefit,  while  he  was 
patiently  endeavoring,  amid  many  failures,  to  remedy  the  de- 
fects of  the  machine,  test  its  value,  and  ascertain  whether  it 
could  be  used  advantageously,  and  whether  it  ever  would  be 
of  any  benefit  either  to  himself  or  to  the  public.  Courts 
have  not  favored  this  ground  of  forfeiture,  and  have  required 
clear  evidence  to  establish  the  fact  that  the  use  was  not  ex- 
perimental. In  this  case,  I  am  satisfied  that  the  evidence  is 
not  of  that  character  which  has  ordinarily  been  required  to 
prove  that  an  inventor  had,  by  his  own  acts,  forfeited  his 
right  to  the  exclusive  ownership  of  the  invention. 

Let  there  be  a  decree  for  an  injunction  and  an  account. 

Charles  i?.  IngerscU  and  John  S.  Beach,  for  the  plaintiff- 


Charles  E.  Mitchell,  for  the  defendants. 
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Jambs  J.  Rogers  w.  Albebt  G.  Ennis.    In  Equity. 

The  letters  patent  granted  to  James  J.  Rogers,  July  10thv  1877,  for  an  "im- 
provement in  table  beverages,"  the  claim  of  which  is,  "The  composition,  as  a 
table  beverage,  consisting  of  water,  sugar,  oil  of  wintergreen,  alcohol,  yeast 
and  burnt  sugar,  in  the  proportions  substantially  as  described,"  are  valid. 

The  letters  patent  granted  to  James  J.  Rogers,  December  25th,  1877,  for  an 
*  improvement  in  birch  beer,"  the  claim  of  which  is,  "  The  improved  mate- 
rial herein  described  for  producing  beer  called  birch  beer,  and  consisting  of 
water,  sugar,  oil  of  birch,  alcohol,  home-made  yeast  and  burnt  sugar,  in  the 
proportions  substantially  as  specified,"  are  valid. 

The  inventions  are  new  and  useful  compositions  of  matter; 

(Before  Blatchfoed,  J.,  Northern  District  of  New  York,  July  9th,  1878.) 

Blatchford,  J.  Letters  patent  were  granted  to  the  plaint- 
iff, July  10th,  1877,  for  an  "  improvement  in  table  beverages." 
The  specification  Btates  that  the  invention  is  "  a  new  and  use- 
ful composition  for  a  table  beverage,"  and  "  consists  in  a  mix- 
ture of  water,  sugar,  oil  of  wintergreen,  cut  in  alcohol, 
brewer's  yeast  and  burnt  sugar."  It  then  gives  directions  as 
to  the  manner  and  proportions  in  which  the  ingredients  are 
to  be  compounded.  The  claim  is,  "  The  composition,  as  a 
table  beverage,  consisting  of  water,  sugar,  oil  of  wintergreen, 
alcohol,  yeast  and  burnt  sugar,  in  the  proportions  substan- 
tially as  described."  Letters  patent  were  granted  to  the 
plaintiff,  December  25th,  1877,  for  an  "  improvement  in  birch 
beer."  The  specification  states  that  the  invention  is  "  a  new 
and  useful  composition  called  birch  beer,"  and  "  consists  in  a 
mixture  of  water,  sugar,  oil  of  birch,  cut  in  alcohol,  home- 
made yeast  and  burnt  sugar."  It  then  gives  directions  as  to 
the  manner  and  proportions  in  which  the  ingredients  are  to  be 
compounded.  The  claim  is, "  The  improved  material  herein  de- 
scribed for  producing  beer  called  birch  beer,  and  consisting  of 
water,  sugar,  oil  of  birch,  alcohol,  home-made  yeast  and  burnt 
sugar,  in  the  proportions  substantially  as  specified." 

The  defendant  contends  that  all  that  the  plaintiff  did  was 
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to  put  into  the  beer  the  oil  of  wintergreen,  in  the  one  ease, 
and  the  oil  of  birch,  in  the  other ;  that  the  plaintiff  invented 
no  new  processs  of  making  the  beer ;  and  that  his  invention 
was  not  one  of  any  new  or  useful  composition  of  matter,  be- 
cause the  mere  putting  into  the  compound  the  oil  of  winter- 
green  or  the  oil  of  birch,  as  a  flavor,  is  not  a  useful  improve- 
ment, within  the  patent  laws.  The  defendant  further  con- 
tends that  the  use  of  the  oil  of  wintergreen  or  the  oil  of  birch 
in  the  compound,  is  not  the  use  of  any  material  or  substan- 
tial part  of  the  compound,  so  as  to  authorize  the  granting  of 
a  patent  for  the  compound,  the  use  of  the  other  materials  to 
form  the  compound  not  being  new. 

These  patents  stand  on  narrow  ground,  but  yet  the  defen- 
dant has  infringed  each  of  them,  by  using  the  exact  formula 
laid  down  by  the  patentee  in  each  case.  The  compositions  of 
matter  are  shown  to  be  useful,  agreeable  to  those  who  use 
them,  profitable  to  the  plaintiff  through  his  manufacture  and 
sale  of  them,  and  new.  This  constitutes  patentability.  Al- 
though all  the  ingredients  except  the  oil  of  wintergreen  or 
the  oil  of  birch  may  have  been  compounded  together  before, 
to  make  a  composition  of  matter,  the  addition  of  the  given 
oil,  whether  to  replace  some  other  ingredient  or  not,  makes 
.  a  new  composition  of  matter.  It  appears  in  evidence,  that 
the  bark  of  the  birch  tree  had  been  previously  used  as  flavor- 
ing matter  for  a  beer ;  that  the  plaintiff  found  he  could  get 
a  stronger  and  better  flavor,  at  less  expense,  by  using  the  oil 
of  wintergreen,  the  flavor  of  which  is  like  that  of  black 
birch.;  and  that  he  afterwards  substituted  the  oil  of  birch  for 
the  oil  of  wintergreen,  with  some  other  slight  changes  of  in- 
gredients and  treatment. 

There  must  be  a  decree  for  the  plaintiff,  as  prayed  for,  in 
regard  to  each  patent,  with  costs. 


E.  Holland  Duett,  for  the  plaintiff. 
M.  F.  Brown,  for  the  defendant. 
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William  C.  Barker  vs.  Delorainb  F.  Stowe.    In  Equity. 

The  claims  of  the  re-iasaed  letters  patent  granted  to  William  C.  Barker,  July 
6th,  1875,  for  an  "improvement  in  backets  for  chain  pamps,"  (the  original 
letters  patent  having  been  issued  to  said  Barker  June  20th,  1871,  and  re- 
issued to  him  May  19th,  1874),  namely,  "(1.)  An  elastic  backet  for  chain- 
pomps,  adapted  to  fit  and  work  in  the  bore  of  a  pump-tube,  to  raise  the  water 
by  suction,  provided  with  a  suitable  orifice  or  outlet  through  which  the 
water  remaining  in  the  pump-tube  above  the  backet  is  allowed  to  escape 
down  to  the  source  of  supply,  substantially  as  and  for  the  purpose  set  forth; 
<1)  A  solid  elastic  backet,  having  an  elastic  bearing  edge,  and  its  upper  por- 
tion convex  or  contracted  from  said  edge,  whereby  the  backet  will  readily 
yield  to  any  irregularities  in  the  pump-tube,  and  admit  of  its  being  easily 
drawn  op,  while  at  the  same  time  it  will  resist  moving  downward,  substan- 
tially as  and  for  the  purpose  specified,''  are  infringed  by  the  backets  for 
chain-pomps  described  in  the  letters  patent  granted  to  Deloraine  F.  Stowe, 
February  23d,  1875,  for  an  w  improvement  in  buckets  for  chain-pumps." 
Mere  applications  for  patents  cannot  be  considered  on  the  question  of  novelty, 
as  a  defence  in  a  suit  on  a  patent.    To  make  the  things  described  and  shown 
in  them  available,  there  must  be  evidence  that  such  things  were  actually  con- 
structed in  working  form. 
Hie  two  claims  of  said  re-issued  letters  patent  are  void  for  want  of  novelty. 
In  the  proofs,  W.  gave  evidence  as  to  prior  knowledge  and  use  by  him  of  the 
thing  patented.    His  name  and  such  fact  were  not  set  op  in  the  answer.    On  the 
taking  of  the  proofs  the  plaintiff  objected  to  such  evidence  of  W.  "as  incom- 
petent under  the  rules  of  the  Court"  and  as  "  incompetent  under  the  laws  and 
roles  governing  practice  in  the  Circuit  Courts  of  the  United  States."    At  the 
hearing  the  plaintiff  sought  to  exclude  the  evidence  of  W.  because  his  name 
and  the  facts  of  his  prior  knowledge  and  use  were  not  set  up  in  the  answer: 
Hddy  that  the  objection  was  waived  because  it  was  not  distinctly  made  when 
the  evidence  was  taken. 

(Before  Blatohtobd,  J.,  Northern  District  of  New  York,  July  11th,  1878.) 

Blatghfobd,  J.  This  suit  is  brought  on  re-issued  letters 
patent  granted  to  the  plaintiff  July  6th,  1875,  for  an  "im- 
provement in  buckets  for  chain-pumps,"  the  original  letters 
patent  having  been  issued  to  the  plaintiff  June  20th,  1871, 
and  having  been  re-issued  to  him  May  19th,  1874.  The  spec- 
ification says :  "  Prior  to  my  invention  there  was  not,  so  far 
as  I  am  aware,  in  use  an  elastic  bucket  provided  with  a  means 
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whereby  the  water  remaining  above  the  bucket  could  escape- 
back  into  the  well  when  the  pump  was  not  in  use.  The  great 
difficulty  heretofore  experienced  in  that  class  of  pumps  where 
the  water  is  drawn  up  by  an  elastic  bucket  tightly  fitting  the 
bore  of  the  tube,  has  been  the  continued  freezing  in  cold 
weather  of  the  water  remaining  in  the  pump-tube  when  the 
pump  was  not  in  operation,  which,  in  many  cases,  would  split 
or  otherwise  injure  the  wooden  tube  and  the  working  parts 
of  the  pump,  to  an  extent  that  would  render  the  same  wholly 
worthless.  To  remedy  this  evil  is  the  principal  object  of  my 
invention ;  and  it,  therefore,  consists  in  providing  the  bucket 
with  a  suitable  outlet  or  opening,  through  which  the  water  is 
allowed  to  escape  from  the  pump-tube  down  to  the  source  of 
supply,  when  the  pump  is  not  in  use.  My  invention  also 
consists  of  a  solid  bucket  of  india  rubber  or  other  similarly 
elastic  material,  convex  or  contracted  upward  from  that  part 
of  its  outer  periphery  which  comes  in  contact  with  the  in- 
terior of  the  pump-tube,  by  which  I  am  enabled  to  present 
an  elastic  edge  or  bearing  that  will  readily  yield  to  any  irreg- 
ularities or  slight  differences  in  the  interior  diameter  of  the 
pump-tube,  and  admit  of  its  being  easily  drawn  up,  while,  at 
the  same  time,  it  will  resist  moving  downward."  The  spec- 
ification states,  that  the  largest  circumference  of  the  bucket 
is  somewhat  greater  than  the  bore  of  the  pump-tube ;  that 
the  bucket  is  convex  or  contracted  upward  from  that  part  of 
its  outer  periphery  which  comes  in  contact  with  the  interior 
of  the  pump-tube,  thereby  forming  an  elastic  edge  or  bearing 
surface,  that  will  yield  sufficiently  to  be  easily  drawn 
through  the  tube,  while,  at  the  same  time,  if  by  any  accident 
the  operator  releases  his  hold  of  the  crank  over  which  the 
chain  runs,  the  bucket  will  not  drop  in  the  tube,  but  will 
remain  where  the  accident  left  it,  or,  in  other  words,  the 
shape  or  form  described,  together  with  the  fact  that  its 
largest  circumference  is  at  that  point  where  it  comes  in 
contact  with  the  interior  of  the  pump-tube,  will  readily 
allow  it  to  be  drawn  upward,  and  prevent  its  being  drawn 
downward,  or  forced  in  the  latter  direction,  by  the  weight  of 
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water  above  it ;   and  that  it  provides  the  bucket  with  an 
aperture  or  suitable  outlet,  so  that,  when  the  bucket  is  sta- 
tionary, the  water  remaining  above  it  is  allowed  to  escape 
back  into  the  well  or  source  of  supply,  thereby  preventing 
the  possibility  of  the  water  freezing  in  the  tube  and  splitting 
or  otherwise  injuring  the  same.     The  specification  then  sets 
forth  the  arrangement  of  a  button  or  washer  and  loop  link, 
to  which  the  bucket  is  attached,  to  make  it  operative  with 
the  chain.    It  then  adds :  "  I  am  aware  that  elastic  buckets 
composed  of  a  hollow  sphere  are  not  new,  and  I  am  also  aware 
that  it  is  not  new  to  provide  metal  pail  buckets  with  an  open- 
ing, so  that,  when  standing,  any  water  remaining  in  them  will 
be  allowed  to  escape,  for  the  purpose  of  insuring  a  fresh  sup- 
ply of  water  from  the  well  when  the  buckets  are  raised.     I 
do  not,  therefore,  claim  such  construction  of  buckets."    The 
first  two  claims  of  the  patent  are  as  follows  :  "1.  An  elastic 
bucket  for  chain-pumps,  adapted  to  fit  and  work  in  the  bore 
of  a  pump-tube,  to  raise  the  water  by  suction,  provided  with 
a  suitable  orifice  or  outlet  through  which  the  water  remaining 
in  the  pump-tube  above  the  bucket  is  allowed  to  escape  down 
to  the  source  of  supply,  substantially  as  and  for  the  purpose 
set  forth.     2.  A  solid  elastic  bucket,  having  an  elastic  bearing 
edge,  and  its  upper  portion  convex  or  contracted  from  said 
edge,  whereby  the  bucket  will  readily  yield  to  any  irregulari- 
ties in  the  pump-tube,   and  admit  of  its  being  easily  drawn 
up,  while,  at  the  same  time,  it  will  resist  moving  downward, 
substantially  as  and  for  the  purpose  specified."    There  are 
four  figures  of  drawings  accompanying,  and  referred  to  in, 
the  specification.     Figure  1  is  a  perspective  view  of  the  im- 
proved bucket,  with  its  loop  and  button.     Figure  2  is  a  plan 
view  of  the  button.    Figure  3  is  a  plan  of  the  loop  before  in- 
sertion through  the  bucket  and  button.     Figure  4  is  a  verti- 
cal section  of  the  bucket,  in  position  for  use.    The  aperture 
or  outlet  for  the  water  above  the  bucket  is  shown  in  the  draw- 
ings as  a  perpendicular  cylindrical  passage  through  the  body 
of  the  bucket,  commencing  in  the  outer  curved  surface  of 
the  bucket,  which  is  shown  as  a  hemisphere,  at  a  point  about 
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oue-third  of  the  way  from  the  highest  point  of  the  curve  to 
its  lowest  point,  the  passage  being  parallel  to  the  upright 
parts  of  the  link  which  passes  through  the  bucket.  The  pas- 
sage is  continued  through  the  button  or  washer,  which  is  held 
up  against  the  horizontal  face  of  the  bucket  by  the  turned-up 
lower  ends  of  the  loop  link. 

The  defendant  has  made  and  sold  buckets  for  chain-pumps 
described  in  letters  patent  granted  to  him  February  23d, 
1875,  for  an  "  improvement  in  buckets  for  chain-pumps." 
He  has  an  india  rubber  shell,  of  a  cylindro-conical  form,  that 
is,  a  small  portion  of  the  shell  extending  upwards  from  the 
outer  lower  circular  edge  is  cylindrical,  and  fits  the  bore  of 
the  pump-tube,  and  the  portion  above  the  cylindrical  portion 
is  conical  in  fonp,  receding  upwards  from  the  bore  of  the 
pump-tube,  and  has  a  hole  through  its  apex.  The  bottom 
side  of  the  shell  is  bevelled  inwardly  from  a  circle  concentric 
with  the  circle  forming  the  outer  lower  edge,  and  a  short  dis- 
tance inward  from  it,  the  bevel  extending  to  the  inner  surface 
of  the  shell.  Thus  provision  is  made  for  inserting  in  the 
shell  a  solid  conical  metal  core,  which  is  closely  embraced  by 
the  inner  surface  of  the  shell,  above  the  inner  termination  of 
the  bevel,  while  the  free  part  of  the  shell  below  the  inner 
termination  of  the  bevel  forms  a  highly  elastic  skirting,  which 
accommodates  .itself  closely  to  the  bore  of  the  pump-tube. 
The  skirting  is  formed  substantially  of  the  cylindrical  part  of 
the  shell.  The  metal  cone  has  an  eye  on  each  end,  to  attach 
the  bucket  to  the  chain  links,  and  a  small  up  and  down  pas- 
sage is  made  through  the  skirting,  to  allow  the  water  in  the 
pump-barrel  to  pass  down  when  the  pump  is  not  in  operation. 
The  patent  claims  the  chain-pump  bucket  described,  having 
the  cylindro-conical  elastic  shell  fitted  to  the  solid  cone,  sub- 
stantially as  and  for  the  purpose  set  forth. 

It  is  contended  by  the  defendant,  that  matter  is  found  in 
the  re-issue  which  is  not  in  the  original  patent  of  1871.  The 
drawings  are  identical,  and  there  is  nothing  either  in  the  spec- 
ification or  the  claims  of  the  re-issue  which  is  not  justified  by 
what  is  found  in  the  description  or  drawings  of  the  original 
patent. 
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The  defendant's  bucket  infringes  claims  one  and  two  of 

« 

the  plaintiffs  patent.      It  is  an  elastic  bucket  for  a  chain- 
pump.    It  is  adapted  to  fit  and  work  in  the  bore  of  a  pump- 
tube,  to  raise  water  by  suction.    It  is  provided  with  a  suitable 
orifice  or  outlet,  through  which  the  water  remaining  in  the 
pump-tube  above  the  bucket  is  allowed  to  escape  down  to  the 
source  of  supply.     The  fact  that,  in  the  defendant's  bucket, 
the  passage  for  the  drip  of  the  water  is  through  the  skirting 
outside  of  the  metal  core,  or  is  a  notch  in  the  outer  edge  of 
the  skirting,  and  thus  will  drain  off  more  of  the  water  than 
will  be  drained  in  the  construction  shown  in  the  plaintiff's 
drawing,  does  not  relieve  the  defendant's  bucket  from  being 
an  infringement  of  the  first  claim  of  the  plaintiff's  patent. 
Nor  does  the  fact  that  a  narrow  ring  of  water  below  the  upper 
end  of  the  passage  way  in  the  plaintiff's  bucket  may  remain 
between  the  outer  surface  of  the  bucket  and  the  inner  surface 
of  the  pump-tube,  affect  the  validity  of  the  plaintiff's  patent. 
His  object  was  to  get  rid  of  the  column  of  water  above  the 
tightly  fitting  bucket,  and  he  accomplishes  that  result  sub- 
stantially.    It  is  not  shown  that,  in  fact,  actual  difficulty  has 
resulted  from  the  freezing  of  the  narrow  ring  of  water  left 
in  the  plaintiff's  construction,  and,  if  that  had  been  shown,  the 
cutting  of  the  passage  way  nearer  to  the  inner  surface  of  the 
pump-tube  is  an  obvious  suggestion,  not  involving  invention, 
and  within  the  scope  of  the  plaintiff's  construction,  and  to 
which  he  is  entitled  as  the  result  of  the  practical  working  of 
his  apparatus.   The  defendant's  bucket  is  a  solid  elastic  bucket, 
haying  an  elastic  bearing  edge,  in  all  the  practical  respects  in 
which  the  plaintiff's  bucket  is  a  solid  elastic  bucket  having 
an  elastic  bearing  edge.    The  defendant's  bucket  has  an  elastic 
bearing  edge  in  the  cylindrical  part  of  the  india  rubber  shell, 
and  the  conical  upper  part  of  the  shell  is  contracted  from  said 
edge,  so  that  the  bucket  readily  yields  to  any  irregularities  in 
the  pump-tube,  and  can  be  easily  drawn  up,  while  it  resists 
I  downward  movement.    It  does  not  affect  the  validity  of  the 
4  plaintiff's  patent  or  the  question  of  infringement,  that,  in 
practice,  the  plaintiff's  bucket  may  be  used  with  a  ratchet  to 
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counteract  the  downward  movement  of  the  bucket  induced 
by  the  weight  of  the  column  of  water  in  the  pump-tube,  or 
that,  in  practice,  the  defendant's  bucket  may  be  used  with  such 
ratchet.  In  each,  the  tendency  and  operation  of  the  bearing 
edge,  when  the  bucket  is  left  free  to  descend  with  the  pressure 
on  it  of  a  column  of  water  above  it,  are,  to  resist  and  retard 
the  downward  movement. 

The  plaintiff's  patent  is  attacked  for  want  of  novelty.  The 
defendant  offered  in  evidence,  under  objection  from  the- 
plaintiff  that  they  were  incompetent,  five  several  applications 
for  patents,  filed  in  the  Patent  Office — Edwin  Gilbert,  filed 
February  10th,  1849,  rejected  May  21st,  1 849 ;  A.  G.  Babcock, 
filed  September  20th,  1851 ;  J.  Powers,  filed  January  26th, 
1852 ;  C.  F.  Baragar,  filed  June  30th,  1859 ;  and  Orin  0. 
Witherell,  filed  November  10th,  186G.  The  defendant  also 
put  in  evidence  letters  patent  granted  to  Clark  Polley,  De- 
cember 14th,  1852 ;  to  Edmund  Morris,  January  23d,  1855 ; 
to  Arcalous  Wyckoff,  April  3d,  1855 ;  to  Birdsill  Holly,  July 
14th,  1857 ;  to  John  D.  Clark,  December  23d,  1862  ;  and  to 
Emmet  K  Austin,  October  2d,  1866. 

Mere  applications  for  patents  cannot  be  considered  on  the 
question  of  novelty.  To  make  the  things  described  and 
shown  in  them  available,  there  must  be  evidence  that  such 
things  were  actually  constructed  in  working  form. 

The  patent  to  Polley  shows  a  ball  bucket,  with  no  bearing 
edge  and  no  provision  for  drip.  The  patent  to  Morris  shows 
a  ring  with  no  bearing  edge  and  no  drip  hole.  Wyckoffs 
patent  shows  no  bearing  edge  and  no  drip  hole.  While  Holly's 
pump  has  an  escape  for  the  surplus  water,  his  arrangement  is 
different  from  that  of  the  plaintiff,  and  he  has  not  an  elastic 
bucket  with  a  bearing  edge,  nor  has  he  a  water  escape  through 
an  elastic  bucket.  Clark's  patent  shows  no  bearing  edge  and 
no  water  escape.  Austin's  patent  shows  no  suction  pump  and 
no  pump-tube. 

I  find  among  the  papers  a  patent  granted  to  Orin  O. 
Witherell,  October  13th,  1868.  It  is  not  mentioned  in  the 
answer,  nor  can  I  find  that  it  was  introduced  in  evidence.    K 
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tt  is  to  be  considered,  it  has  no  bearing  edge  and  no  water 
escape. 

Orin  O.  Witherell,  the  same  person  mentioned  above,  has 
given  evidence  as  to  pnmp  buckets  constructed  by  him  prior 
to  the  plaintiffs  invention.  He  introduces  an  Exhibit,  A,  as 
representing  a  form  of  bucket  which  he  made  and  sold  for 
five  months,  in  the  year  1866.  It  has  a  thin  india  rubber  disc 
placed  loosely  above  a  metal  disc,  and  the  edge  of  the  rubber 
disc  forms  a  flange,  which  extends  downward  and  embraces 
part  of  the  depth  of  the  metal  disc.  The  rubber  disc  has  a 
hole  in  the  centre,  through  which  a  metal  eye,  fastened  to  the 
upper  part  of  the  metal  disc,  passes.  He  testifies,  that  the 
settling  down  of  the  chain,  when  the  pumping  was  stopped, 
allowed  the  water  above  to  escape  through  the  hole  in  the 
centre  of  the  rubber  disc.  His  application  of  November  10th, 
1866,  and  his  patent  of  October  13th,  1868,  showed  no  device 
such  as  is  shown  in  Exhibit  A.  They  showed  only  a  rubber 
or  elastic  plate,  clamped  tightly  between  two  metal  plates, 
apd  thus  expanded  to  fit  the  pump-tube.  Witherell  testifies, 
that  he  put  the  buckets  like  Exhibit  A  particularly  into 
worn  pump-tubes,  which  had  had  only  the  metal  plate  buck- 
ets; that,  between  April  and  August,  1866,  he  put  buckets 
like  Exhibit  A  into  between  50  and  100  wells,  mostly  in  the 
southeastern  part  of  New  Hampshire ;  that  he  saw  one  of 
such  pumps  in  successful  operation  with  them,  as  late  as  1869 ; 
that  he  never  used  less  than  three  of  such  buckets  for  a  well, 
and  seldom  more  of  them  ;  that  he  never  knew  any  of  them 
to  freeze ;  that  the  back  motion  of  the  chain,  after  pumping 
was  stopped,  was  sufficient,  even  when  a  ratchet  was  used,  to 
open  a  central  space  between  the  rubber  and  the  metal  plate, 
the  rubber  adhering  to  the  sides  of  the  pump-tube,  and  allow- 
ing the  water  to  escape  down  through  the  centre ;  that  he 
osed  the  buckets  like  Exhibit  A  for  the  purpose  of  fitting 
closely  in  the  tube,  so  as  to  cause  suction ;  and  that  he  gener- 
ally succeeded  in  establishing  a  suction,  unless  the  tube  was 
too  much  worn  or  defective.  There  is  no  testimony  in  con- 
tradiction of  this,  or  throwing  doubt  upon  the  truth  of  the 
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facts  testified  to  by  Witherell,  or  showing  that  buckets  like 
Exhibit  A  would  not  operate  as  he  testifies.  Exhibit  A  shows 
an  elastic  bucket  for  a  chain-pump,  adapted  to  fit  and  work 
in  the  bore  of  a  pump-tube,  to  raise  water  by  suction,  and 
provided  with  a  suitable  orifice  or  outlet  through  which  the 
water  remaining  in  the  pump-tube,  above  the  bucket,  can 
escape  down  to  the  source  of  supply.  The  fact  that  Wither- 
ell made  no  mention  of  a  structure  like  Exhibit  A  in  his  sub- 
sequent application  or  patent,  cannot  have  the  effect,  in  the 
present  case,  to  destroy  the  force  of  his  affirmative  direct 
testimony.  Nor  can  what  he  did  in  respect  to  buckets  like 
Exhibit  A  be  regarded  as  an  abandoned  experiment.  It  ap- 
pears to  have  been  a  successful,  practical,  working  apparatus. 
If  it  was  an  elastic  suction  bucket,  with  a  drip,  it  is  of  no 
consequence  whether  Witherell  devised  it  primarily  with  a 
view  to  the  drip,  or  not.  Nor  is  it  of  any  consequence  that 
the  hole  for  the  link  served  also  as  a  drip  hole.  If  it  allowed 
the  water  to  escape,  it  would  do  so  as  effectually  as  the  extra 
passage  in  the  plaintiff's  bucket.  It  may  be,  perhaps,  that  the 
plaintiff  is  entitled  to  some  claim  in  respect  to  a  drip  orifice 
in  an  elastic  suction  bucket,  but,  in  view  of  the  Witherell  Ex- 
hibit A,  the  first  claim  of  the  plaintiff's  patent  is  too  broad, 
.  and  is  invalid. 

The  record  states  that  the  plaintiff  objected  to  the  testi- 
mony of  Witherell,  so.  far  as  it  endeavors  to  set  up  prior 
knowledge,  manufacture  or  use  of  the  devices  claimed  by  the 
plaintiff  as  his  invention,  "  as  incompetent  under  the  rules  of 
the  Court."  Again,  the  record  states  that  the  plaintiff  ob- 
jected to  the  reception  of  the  testimony  of  Witherell,  on  the 
ground  that  the  witness  is  "  incompetent  under  the  laws  and 
rules  governing  practice  in  the  Circuit  Courts  of  the  United 
States."  At  the  hearing,  the  plaintiff  took  the  objection  that 
the  evidence  of  Witherell,  as  to  prior  knowledge  and  use, 
could  not  be  admitted,  because  the  name  of  Witherell,  and 
the  fact  of  prior  knowledge  and  use  by  him,  were  not  set  up 
in  the  answer.  The  only  objection  taken  on  the  face  of  the 
record  is  found  in  what  is  above  referred  to.    I  do  not  think 
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that  is  sufficient  to  direct  the  attention  of  the  defendant  to 
the  point  that  the  objection  was  based  on  the  omission  of  the 
name  of  Witherell  from  the  answer.  An  objection  of  that  kind 
may  be  waived,  and  it  is  waived  unless  it  is  distinctly  made. 
The  time  to  make  it  is  when  the  evidence  is  taken,  and  not 
first  at  the  hearing.  Otherwise,  the  defendant  is  taken  by 
surprise.  The  fact  that  the  defendant  took  the  evidence  shows 
that  he  intended  to  rely  on  it,  and  if  he  had  been  distinctly 
notified  on  the  record  that  the  plaintiff  intended  to  rely  on 
an  objection  that  Witherell  was  not  named  in  the  answer  as 
having  prior  knowledge,  it  is  to  be  presumed  he  would  have 
taken  steps  to  apply  for  leave  to.  amend  his  answer. 

Witherell  also  introduced,  in  his  evidence,  another  form 
of  bucket  made  by  him,  Exhibit  B.    He  testifies  that  he  made 
and  sold  buckets  like  Exhibit  B,  after  he  made  them  like  Ex- 
hibit A,  and  from  the  fall  of  1866  until  the  fall  of  1873. 
Exhibit  B  has  a  rubber  disc  compressed  between  two  metal 
plates  by  a  screw  and  a  nut.    By  lubricating  with  oil  the  iron 
washer  on  the  lower  face  of  the  disc,  the  lower  part  of  the 
disc  was  caused  to  expand  more  than  the  upper  part,  so  as  to 
give  to  the  lower  part  a  bearing  edge,  with  the  part  above  it 
receding  from  it  inwards.    Exhibit  B  shows  such  construc- 
tion. He  says  that  he  never  used  less  than  three  of  Exhibit  B 
for  a  set,  and  seldom  more ;  that  his  practice  was  to  have  the 
bucket  fit  as  closely  as  possible,  and  not  have  the  pump  work 
too  hard ;  that  the  object  of  the  bevelled  edge  was  to  have 
the  rubber  slide  easily  over  any  roughness  in  the  tube ;  that 
the  bucket  operated  both  by  lifting  and  suction ;  that,  when 
the  bucket  fitted  closely,  it  resisted  the  downward  run  of  the 
chain;  that  he  set  them  close  enough,  by  expansion,  to  draw 
the  water  up  readily,  and  yet  leave  room  for  the  water  to  pass 
hack  on  the  inside  of  the  tube ;  that  the  water  in  the  tube, 
with  Exhibit  B,  never  froze,  when  the  bucket  was  properly 
adjusted ;  that  he  made  a  considerable  number  with  the  bear- 
ing edge  like  Exhibit  B ;  and  that  he  used  that  form  in  tubes 
that  were  too  large  to  be  filled  by  expanding  the  disc  equally 
from  both  of  its  faces.    This  Exhibit  B  is  a  solid,  elastic 
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backet,  having  an  elastic  bearing  edge,  and  its  upper  portion 
convex  from  said  edge,  whereby  the  bucket  will  readily  yield 
to  any  irregularities  in  the  pump-tube,  and  admit  of  its  being 
easily  drawn  up,  while,  at  the  same  time,  it  will  resist  moving 
downward.  It  answers  exactly  the  second  claim  of  the  plaint- 
iff's patent.  A  provision  for  the  escape  of  the  water  is  no 
part  of  the  second  claim,  and  the  elastic  bearing  edge  is  no 
part  of  the  first  claim.  Although  Exhibit  A  has  no  elastic 
bearing  edge,  it  anticipates  the  first  claim ;  and  although  Ex- 
hibit B  has  no  water  escape,  it  anticipates  the  second  claim. 

The  bill  must  be  dismissed,  with  costs,  and  a  like  decree 
must  be  entered  in  the  suit  against  NewhalL 

George  E.  Buckley,  for  the  plaintiff. 

Walter  L.  Dailey,  for  the  defendant. 


The  Mart  E.  Perew. 

P.,  the  sole  owner  of  a  Teasel,  procured  marine  insurance  on  her  in  four  insur- 
ance companies,  for  an  aggregate  sum  of  $11,000,  on  account  of  himself,  for 
one  year.  The  policies  valued  the  Teasel  at  $18,600,  and  contained  these 
clauses :  "  No  abandonment,  in  any  case  whatever,  even  when  the  right  to 
abandon  may  exist,  shall  be  held  or  allowed  as  effectual  or  valid,  unless  it 
shall  be  in  writing,  signed  by  the  insured,  and  delivered  to.  the  said  com- 
pany, or  to  their  authorized  agent,  nor  unless  it  shall  be  efficient,  if  accepted, 
to  conTey  to  and  vest  in  the  said  insurance  company  an  unincumbered  and 
perfect  title  to  the  subject  abandoned ;  and  the  valuation  of  said  vessel,  ex- 
pressed in  this  policy,  shall  be  considered  the  Talue  in  adjusting  losses 
coTered  by  this  policy."  "  It  is  also  agreed,  that  this  policy  shall  become 
Toid,if  any  other  insurance  is  or  shall  be  made  upon  the  vessel  interest  hereby 
insured,  which,  together  with  this  insurance,  shall  exoeed  the  sum  of  $11,000." 
The  vessel  was  wrecked.  P.  paid  5^27ths  of  the  contribution  of  the  vessel  in 
general  average  to  the  expenses  of  an  unsuccessful  expedition  for  her  relief, 
the  companies  paying  22-27ths,  under  a  clause  in  the  policies.  Thereafter  P. 
gave  to  the  companies  notice  of  abandonment,  and,  two  months  after  that,  he 
signed  and  delivered  to  each  company  a  paper,  saying:  "  I,  P.,  owner  of  ths 
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schooner  M.  £.  P.,  insured  under  policy  M  of  such  a  number,  in  such  a  com- 
pany, for  so  much,  of  such  a  date,  "  do  hereby  abandon  to  said  company  all 
right,  title,  and  interest  possessed  by  me  in  said  Teasel,  tackle,  and  apparel, 
under  said  policy,  notice  of  said  abandonment  having  been  given  "  at  such  a 
date.  The  companies  accepted  the  abandonment,  and  paid  P.,  as  for  a  total 
loss,  $11,000,  and  afterwards,  at  their  own  expense,  saved  the  vessel,  and  pro- 
cured repairs  to  be  made  to  her.  On  a  libel  against  her  for  such  repairs,  P. 
claimed  to  be  the  owner  of  5-27tha  of  her,  and  answered  setting  up  that  the 
claim  was  not  a  lien  on  his  share  of  the  vessel:  Held,  that  P.  had  no  interest 
in  the  vessel  when  the  libel  was  filed,  and  was  not  entitled  to  defend  the 
tuhX 

(Before  Blatchjord,  J.,  Northern  District  of  New  York,  July  12th,  1878.) 

Blatchford,  J.  The  libellants,  6hip  carpenters  at  Buf- 
falo, filed  their  libel  in  the  District  Court  against  the 
schooner  Mary  E.  Perew,  to  recover  the  sum  of  $4,021  93, 
with  interest  from  October  11th,  1877,  for  repairs  made  to 
said  schooner  at  Buffalo,  in  September  and  October,  1877, 
claiming  a  lien  on  the  vessel  for  the  value  of  such  repairs, 
under  the  laws  of  the  State  of  New  York.  Frank  Perew, 
claiming  to  be  the  owner  of  5-27ths  of  the  vessel,  put  in  an 
answer  to  the  libel,  setting  up  a  defence  to  the  claim  as  re- 
spects his  interest  in  the  vessel,  and  praying  for  a  decree  that 
such  claim  is  not  a  lien  on  the  share  of  the  vessel  belonging 
to  him,  and  that  it  is  a  lien  only  upon  the  other  interests  in 
the  vessel,  and  that  the  libel  be  dismissed  as  to  his  interest. 

In  July,  1875,  Perew,  being  sole  owner  of  the  vessel,  pro- 
cured an  insurance  on  her  in  each  one  of  four  several  insurance 
companies,  the  sums  severally  insured  by  them  being  $3,500, 
$3,500,  $2,000  and  $2,000.  One  policy  is  a  specimen  of  the 
four.  The  insurance  is  on  account  of  Perew,  and  insures  the 
sum  named,  on  the  vessel,  for  one  year.  The  policy  states 
that  the  vessel  is  valued  at  $13,500,  without  any  further  ac- 
count to  be  given  by  the  assured  to  the  assurers  for  the  same. 
The  insurance  covers  marine  disasters  in  the  navigation  of  the 
upper  lakes.  The  policy  contains  these  clauses :  "  No  aban- 
donment, in  any  case  whatever,  even  when  the  right  to  aban- 
don may  exist,  shall  be  held  or  allowed  as  effectual  or  valid, 
unless  it  shall  be  in  writing,  signed  by  the  insured,  and  deliv- 


60  NORTHERN  DISTRICT  OF  NEW  YORK, 

The  Mary  E.  Perew. 

* 

ered  to  the  said  company,  or  to  their  authorized  agent,  nor 
unless  it  shall  be  efficient,  if  accepted,  to  convey  to  and  to  vest 
in  the  said  insurance  company  an  unincumbered  and  perfect 
title  to  the  subject  abandoned ;  and  the  valuation  of  said  ves- 
sel, expressed  in  this  policy,  shall  be  considered  the  value  in 
adjusting  Josses  covered  by  this  policy."    "It  is  also  agreed, 
that  this  policy  shall  become  void,  if  any  other  insurance  is  or 
shall  be  made  upon  the  vessel  interest  hereby  insured,  which, 
together  with  this  insurance,  shall  exceed  the  sum  of  eleven 
thousand  dollars."    In  the  fall  of  1875  the  vessel  was  wrecked 
in  the  upper  lakes.     An  expedition  was  sent  to  her  immedi- 
ately by  the  agent  of  the  insurance  companies,  but  was  unsuc- 
cessful in  getting  her  off.     Perew  paid  5-27ths  of  the  contri- 
bution of  the  vessel  in  the  general  average  to  the  expenses  of 
that  expedition,  the  insurance  companies  paying  22-27the, 
under  a  clause  in  the  policies  which  authorizes  the  insurers  to 
recover  the  vessel,  in  case  of  loss  or  misfortune,  and  provides 
that  they  shall  contribute  to  the  expenditures  according  to  the 
proportion  the  sum  insured  bears  to  the  valuation  aforesaid, 
and  that  the  rest  paid  or  incurred  by  them  shall  be  a  lien  on 
and  recoverable  against  the  vessel,  or  against  the  insured,  at 
the  option  of  the  insurers.    Thereafter,  the  vessel  was  regarded 
by  Perew  and  the  insurers  as  a  total  loss.    He  gave  to  them 
notice  of  abandonment  .on  the  7th  of  December  1875.    His 
right  to  abandon  was  recognised  under  a  clause  in  the  policy 
which  provides  that  "  the  insured  shall  not  have  a  right  to 
abandon  the  vessel  in  any  case,  unless  the  amount  which  the 
insurers  would  be  liable  to  pay  under  an  adjustment  as  of  a 
partial  loss,  shall  exceed  half  the  amount  insured."     On  the 
7th  of  February,  1876,  he  signed  and  delivered  to  each  com- 
pany an  instrument  in  writing,  which  says :  "  I,  Frank  Perew, 
owner  of  the  schooner  Mary  £.  Perew,  insured  under  policy" 
of  such  a  number,  in  such  a  company,  for  so  much,  of  such  a 
date,  "  do  hereby  abandon  to  said  company  all  right,  title  and 
interest  possessed  by  me  in  said  vessel,  tackle  aad  apparel, 
under  said  policy,  notice  of  said  abandonment  having  been 
given  December  7th,  1875."    The  four  companies  accepted 
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the  abandonments,  and  each  paid  to  Perew,  as  for  a  total  loss 
of  the  vessel,  the  amount  it  had  insured,  the  total  amount  he 
received  from  them  being  $11,000.  Afterwards  they  sent  out 
an  expedition  and  got  the  vessel  off  and  brought  her  to  Buffalo. 
So  far  as  appears,  Perew  had  not  paid,  or  been  called  on  to 
pay,  any  part  of  the  expense  of  this  successful  expedition. 
The  insurance  companies  procured  the  repairs  to  be  made  for 
which  this  suit  is  brought.  No  defence  was  made  to  the  suit 
by  any  one  but  Perew.  The  District  Court  decreed  for  the 
fibellants  and  Perew  has  appealed  to  this  Cpurt. 

The  contention  on  the  part  of  Perew  is,  that  he  abandoned 
to  the  insurance  companies  only  22-27ths  of  the  vessel ;  that 
he  owned  5-27ths  of  her  when  the  repairs  were  made ;  that 
the  repairs  were  made  without  his  consent ;  and  that  her  co- 
owners  could  not  bind  his  interest  in  the  vessel  by  procuring 
the  repairs  to  be  made.  If,  by  the  abandonments,  Perew 
ceased  to  have  any  interest  in  the  vessel,  that  disposes  of  the 
case,  for  he  has  no  standing  to  be  heard  in  defence. 

The  argument  on  the  part  of  Perew  is,  that  the  insur- 
ance companies,  by  the  abandonments,  became  the  owners  of 
only  a  so-called  insured  interest  in  the  vessel,  namely  22-27ths, 
because  the  insurance  was  only  $11,000  on  a  valuation  of 
$13,500,  and  that  they  did  not  thereby  become  the  owners  of 
a  so-called  uninsured  interest,  namely  5-27ths,  as  tor  which 
Perew  took  the  risk  himself,  and  that  he  retained  that,  after 
and  notwithstanding  the  abandonments.  This  is  an  erroneous 
view.  Authorities  are  cited  to  the  effect  that,  by  an  aban- 
donment, the  assured  transfers  his  insurable  interest  as  far  as  it 
is  a  subject  of  the  policy ;  and  that  an  abandonment  cannot 
transfer  the  interest  of  the  assured  any  farther  than  that  in- 
terest is  covered  by  the  policy.  But  there  is  nothing  in  those 
well  settled  principles  which  upholds  the  claim  made  by  Pe- 
rew. Perew's  insurable  interest  in  the  vessel  was  the  whole 
vessel,  which  he  owned,  and  it  was  the  whole  vessel  which 
was  insured  and  was  the  subject  of  the  policy.  If  he  had 
owned  only  an  undivided  half  of  the  vessel,  his  insurable  in- 
terest in  the  vessel  would  have  been  onlv  an  undivided  half 
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of  the  vessel,  and  the  subject  of  the  policy,  while  it  could  not 
have  exceeded  an  jindivided  half  of  the  vessel,  might  have 
been  only  an  undivided  quarter  of  the  vessel.  In  such  case, 
the  abandonment  would  have  been  of  only  an  undivided  quar- 
ter of  the  vessel.  So,  if  the  interest  covered  by  the  policy 
was  only  an  undivided  half  of  the  vessel,  no  more  than  the 
undivided  half  of  the  vessel  could  be  transferred  by  the 
abandonment.  But,  where  the  interest  covered  by  the  policy 
is,  as  here,  the  whole  vessel,  the  abandonment  can  transfer 
the  whole  vessel.  The  interest  covered  by  the  policy  is  not 
to  be  confounded  with  the  extent  of  the  insurance  made  on 
such  interest.  In  the  present  case,  the  interest  covered  by 
the  policy,  or  the  subject  of  the  policy,  was  the  entire  interest 
in  the  vessel,  or  the  whole  vessel,  and  not  an  undivided  share 
of  the  vessel.  Perew  owned  the  whole  vessel,  and  the  policy 
states  that  the  company,  "  on  account  of  Frank  Perew,  do 
make  insurance,  and  cause"  so  ifiuch  "4o  be  insured,  upon  the 
body,  tackle,  apparel  and  other  furniture  of  the  schooner  called 
the  Mary  E.  Perew."  The  entire  interest  in  the  vessel,  or 
the  whole  vessel,  was  valued  in  the  policies  at  $13,500.  That 
interest,  that  is,  the  whole  vessel,  was  insured  for  $11,000. 
The  companies  put  at  risk  on  the  whole  vessel  $1 1 ,000.  If 
she  was  totally  lost,  they  were  to  pay,  and  Perew  was  to  re- 
ceive only  $1 1,000,  although,  if  not  lost,  he  might  have  sold  her 
for  $13,500.  An  insurance  company  will  not  insure  a  vessel 
to  her  full  value,  lest  there  may  be  a  temptation  to  the  in- 
sured to  made  a  good  sale  of  her  by  losing  her.  In  this  case, 
the  extent  of  the  insurance  on  the  whole  vessel  was  $11,000, 
but  the  policies  covered  the  whole  vessel,  as  the  interest  insured 
or  the  subject  of  the  policy.  When  the  policy  speaks,  in  the 
clause  above  cited,  of  "  the  vessel  interest  hereby  insured,"  it 
means  that  the  insurance  shall  not  exceed  $11,000  on  that  in- 
terest which  is  spoken  of  in  the  commencement  of  the  policy  as 
the  interest  insured,  that  is,  the  whole  vessel.  The  clause  pro- 
viding that  the  company  shall  contribute  to.  the  expenditures 
of  recovery  according  to  the  proportion  the  sum  insured 
bears  to  the  valuation  of  $13,500,  taken  in  connection  with 
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the  provision  that  the  valuation  of  $13,500  shall  be  consid- 
ered the  value  in  adjusting  losses  covered  by  the  policy,  shows 
a  harmony  with  the  foregoing  views.  If  the  expenditures 
of  recovery  were  $3,000,  the  companies,  insuring  $11,000, 
would  pay  $2,444  44.  If  the  damage,  in  case  of  loss,  was  one^ 
quarter  of  the  value  of  the  vessel,  it  would  be  one-quarter  of 
$13,500  or  $3,375,  and  the  companies,  insuring  $11,000  on 
the  whole  vessel,  would  pay  $2,750.  On  the  theory  that  the 
companies  insured  only  22-27ths  of  the  vessel,  they  would  be 
insuring  up  to  the  full  value  of  the  subject  insured,  for  they 
would  be  insuring  $11,000  on  $11,000,  22-27ths  of  $13,500 
being  $11,000. 

Moreover,  the  terms  of  the  abandonment  are  verv  distinct. 
Perew,  owner  of  the  whole  vessel,  insured  under  the  policy 
for  so  much,  abandons  to  the  company  all  right,  title  and  in- 
terest possessed  by  him  in  the  vessel,  tackle  and  apparel, 
under  the  policy.     The  instrument  declares  that  he  is  owner  of 
the  whole  vessel,  that  the  whole  vessel  was  insured  under  the 
policy  for  the  amount  of  insurance  named  in  the  policy,  and 
that  he  abandons  to  the  company  all  the  right,  title  and  in- 
terest possessed  by  him  in  the  vessel,  under  the  policy.     The 
right,  title  and  interest  possessed  by  him  in  the  vessel  was 
the  entire  interest  in  the  vessel,  the  whole  vessel.     He  could 
not  abandon  all  of  that  by  abandoning  only  a  part  of  it.    He 
abandons  under  the  policy,  that  is,  in  accordance  with  the 
provisions  of  the  policy  respecting  abandonment,  all  his  in- 
terest in  the  vessel,  that  is,  the  whole  vessel.    He  does  this 
to  get  payment  for  a  total  loss.    He  was  satisfied  that  the 
vessel  was  in  such  a  state  that  it  was  better  for  him  to  re- 
ceive the  $11,000  and  give  up  the  vessel  wholly  to  the  com- 
panies, and  they  met  him  on  that  ground.    The  instruments 
of  abandonment  carry  out  the  provision  of  the  policies. 
They  were  accepted  by  the  companies,  and  they  convey  to 
the  companies  "  an  unincumbered  and  perfect  title  to  the  sub- 
ject abandoned."    The  subject  abandoned  is  the  vessel,  the 
whole  vessel,  all  the  interest  of  Perew  in  the  vessel  as  owner 
of  her,  the  entire  ownership  of  her. 
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As  Perew  had  no  interest  in  the  vessel  when  the  libel  was 
filed,  he  was  not  entitled  to  defend  the  suit,  and  the  libel- 
ants are  entitled  to  a  decree  for  $4,021  93,  with  interest  from 
October  12th,  1877,  and  for  their  costs  in  the  District  Court. 
They  are  also  entitled  to  their  costs  of  appeal,  in  this  Court, 
against  Perew. 


Williams  &  Potter^  for  the  libellants. 
Sprague,  Gorham  cfe  fiaoon,  for  Perew. 


Susan'  Hamilton 

vs. 

Gilbert  J.  Kingsbury  and  George  T.  Davis.    In  Equity. 

By  a  license  under  letters  patent  H.  granted  to  L.  and  to  his  "  legal  representa- 
tives "  "  the  full  and  exclusive  right  to  use  and  to  sell  to  be  used  "  the  inven- 
tion, as  applied  to  a  specified  construction,  "  as  secured  by  the  said  letters 
patent,  for,  to  and  Id  the  State  of  New  York,  I  excepting  and  reserving  the 
right  to  manufacture  the  said  invention  for  myself  and  legal  representatives: M 
Held,  that,  by  the  license,  L.  acquired  the  right  to  manufacture  the  inventioa 
for  such  sale  or  use,  and  that  the  license  was  assignable  by  L. 

(Before  Blatchford,  J.,  Northern  District  of  New  York,  July  12th,  1878.) 

Blatohford,  J.  This  suit  is  founded  on  letters  patent  of 
the  United  States  granted  to  Palmer  Hamilton  Pecember  5th, 
1865,  for  "  improvements  in  saw-mills,"  of  which  the  plaint- 
iff claims  to  be  the  owner.  The  defendants  interpose  a  plea 
to  the  bill.  The  matters  set  up  in  the  plea  are  as  follows : 
Palmer  Hamilton,  on  the  1st  of  August,  1866,  assigned  to 
Milton  A.  Hamilton  all  the  right,  title  and  interest  of  Palme* 
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Hamilton  in  the  invention  covered  by  the  patent  "as  it  is  or 
may  be  applied  to  mulay  or  single  upright  mill-saws,"  for 
the  whole  of  the  United  States.     Milton  A.  Hamilton,  on 
the  27th  of  August,  1866,  assigned  to  Clinton  A.  Lombard 
and  John  Thompson,  "  and  to  their  legal  representatives,"  for 
the  consideration  of  $3,000,  "  the  full  and  exclusive  right  to 
use  and  to  sell  to  be  used  the  said  saw-hangings  "  (the  inven- 
tion being  previously  in  the  assignment  stated  to  be  known 
as  "  Hamilton's  oscillating  and  reciprocating  saw-hangings,") 
"as  they  are  or  may  be  applied  to  mulay  or  single  upright 
mill-saws,  as  secured  by  the  said  letters  patent,  for  and  in  the 
State  of  New  York,  1  excepting  and  reserving  the  right  to 
manufacture  the  said  invention  for  myself  and  legal  repre- 
sentatives."   Lombard  and  Thompson,  on  the  29th  of  April, 
1868,  for  the  consideration  of  $10,000,  assigned  to  Kobert  P* 
Russell,  Montgomery  Reese  and  the  firm  of  Strong  &  Wood- 
bury, in  equal  shares  of  one-third  each,  all  the  right,  title  and 
interest  of  Lombard  and  Thompson  in  the  invention  patented, 
for,  to  and  in  the"  State  of  New  York.    Reese,  on  the  15th  of 
July,  1868,  in  consideration  of  $1,200,  assigned  to  Russell 
and  the  firm  of  Strong  &  Woodbury,  in  equal  shares  of  one- 
half  to  each,  all  the  right,  title  and  interest  of  Reese  in  the 
invention  patented,  for,  to  and  in  the  State  of  New  York. 
Strong  &  Woodbury,  on  the  10th  of  December,  1869,  in  con- 
sideration of  $1,000,  assigned  to  the  defendants  all  the  right, 
title  and  interest  of  Strong  &  Woodbury  in  the  invention 
patented,  for  the  State  of  New  York,  except  the  counties  of 
Cayuga  and  Franklin.    The  defendants  did  not  make  or  sell 
any  machine  containing  the  patented  invention,  prior  to  the 
assignment  from  Strong  &  Woodbury  to  them,  except  that, 
within  a  year  prior  to  that  time,  they  made  for  Strong  & 
Woodbury,  and  at  their  request,  a  small  number  of  said  ma- 
chines, and,  since  said  assignment,  they  have  not  made,  used 
or  sold  any  machine  containing  said  invention,  except  that 
they  have  made  and  sold  mulay  and  single  upright  mill-saws 
containing  said  invention,  within  the  State  of  New  York  other 
than  in  the  counties  of  Cayuga  and  Franklin  in  that  State. 
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The  bill  sets  up  an  assignment  by  Palmer  Hamilton  to  Milton: 
A.  Hamilton,  on  the  1st  of  August,  1866,  of  the  entire  pat- 
ent, and  an  assignment  by  Milton  A.  Hamilton  to  Palmer 
Hamilton,  on  the  12th  of  March,  1867,  of  the  entire  patent, 
and  an  assignment  by  Palmer  Hamilton  to  the  plaintiff,  on  the 
18th  Of  April,  1873,  of  the  entire  patent.  The  plea  alleges  that 
the  assignment  set  up  in  the  bill  from  Milton  A.  Hamilton  to- 
*  Palmer  Hamilton  was  not  recorded  in  the  Patent  Office  until 
after  the  time  when  the  defendants  made  the  purchase  from 
Strong  &  Woodbury,  and  received  from  them  the  said  assign 
ment ;  that  the  defendants  had  no  notice  of  such  assignment 
from  Milton  A.  Hamilton  to  Palmer  Hamilton  until  after  this 
suit  was  brought ;  and  that  they  made  the  purchase  from  Strong 
&  Woodbury  and  received  from  them  said  assignment,  and 
paid  them  therefor  in  good  faith  the  consideration  of  $1,000 
therein  expressed,  without  any  knowledge  or  notice  that  any 
such  assignment  as  that  from  Milton  A.  Hamilton,  above 
mentioned,  then  or  ever  existed,  and  in  the  full  belief  that 
the  said  assignment  from  Strong  &  Woodbury  gave  to  them 
a  perfect  title  to  such  interest  in  the  patent  as  it  purported  to 
convey.  The  bill  alleges  that  the  defendants,  in  violation  of 
the  rights  conferred  by  the  patent,  and  in  infringement 
thereof,  have  made  and  sold,  without  the  license  of  Palmer 
Hamilton,  or  Milton  A.  Hamilton,  or  the  plaintiff,  large 
numbers  of  machines  containing  the  patented  invention,  and 
have  cut  large  amounts  of  lumber  with  such  machines,  and 
have  realized  large  profits  from  such  infringement.  It  aho 
alleges  that  the  plaintiff  is  the  owner,  by  assignment,  of  all 
the  rights  of  action  for  infringement  of  the  patent  which  ac- 
crued to  either  Palmer  Hamilton  or  Milton  A.  Hamilton. 
The  plea  alleges  that  the  assignment  from  Milton  A.  Hamil- 
ton to  Lombard  and  Thompson  was  recorded  in  the* Patent 
Office  on  the  22d  of  October,  1866,  that  the  assignment  from 
Lombard  and  Thompson  was  recorded  in  the  Patent  Office 
on  the  7th  of  August,  1868,  and  that  the  assignment  from 
Reese  was  recorded  in  the  Patent  Office  on  the  7th  of  Au- 
gust, 1868. 
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It  is  contended  for  the  defendants,  on  the  hearing 
on  the  bill  and  plea,  that  the  assignment  from  Milton 
A.  Hamilton  to  Lombard  and  Thompson  gave  to  the  latter 
the  exclusive  right  to  nse  and  sell  to  be  used  the  saw-hang- 
ings, as  applied  to  nmlay  or  single  upright  mill-saws,  within 
the  State  of  New  York,  and  the  right  to  manufacture  the 
same  for  such  use  or  sale,  in  common  with  a  right  to  manu- 
facture the  same,  reserved  to  said  Milton  A.  Hamilton.  For 
the  plaintiff,  it  is  contended,  that,  by  the  assignment  to  Lom- 
bard and  Thompson,  the  privilege  granted  to  them  is  limited 
to  the  right  to  use  and  sell,  and  that  Milton  A.  Hamilton  ex- 
pressly reserved  to  himself  the  right  to  manufacture. 

The  language  of  the  assignment  to  Lombard  and  Thomp- 
son is  inartificial  and  awkward,  but  the  meaning  of  it  is,  I 
think,  clear.     The  grantor,  having  the  right  to  the  patent  for 
the  whole  of  the  United  States,  for  its  application  to  mulay 
or  single  upright  mill-saws,  that  is,  the  exclusive  right,  for  the 
whole  of  the  United  States,'  to  make,  use  and  sell  saw-hang- 
ings according  to  the  patent,  as  applied  to  mulay  or  single 
upright  mill-saws,  conveys  to  Lombard  and  Thompson,  for 
$3,000,  the  exclusive  right  to  use  and  sell  saw-hangings  ac- 
cording to  the  patent,  as  applied  to  mulay  or  single  upright 
mill-saws,  for  and  in  the  State  of  New  York,  and  excepts  and 
reserves  to  himself  the  right  to  manufacture  the  patented  in- 
vention.   He  conveys  the  exclusive  right  to  use  and  sell  in 
the  State  of  New  York.     He  does  not  convey  the  exclusive 
right  to  make  in  that  State,  because  he  reserves  the  privilege 
of  making  himself  in  that  State*     He  retains  the  exclusive 
right  to  use  and  sell  in  other  States,  and  the  privilege  of 
making  in  the  State  of  New  York  for  use  and  sale  in  other 
States  is  desirable  to  him.    He  does  not  except  and  reserve 
the  exclusive  right  to  make  in  the  State  of  New  York,  but 
merely  a  right  to  make.     On  all  proper  rules  of  construction, 
the  exception  and  reservation  must  be  held  to  be  an  ex- 
ception and  reservation  of  something  which,  but  for  such  ex- 
ception and  reservation,  would  pass,  by  the  granting  part,  to 
the  grantee.     A  right  to  use  and  sell,  and,  especially,  an 
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exclusive  right  to  use  and  sell,  for  which  $3,000  is  paid, 
would  be  practically  valueless  if  no  machines  to  use  or  sell 
could  be  obtained  except  by  some  further  agreement  with 
the  grantor,  who  retained  the  exclusive  right  to  make.  The 
construction  contended  for  by  the  plaintiff  requires  that  the 
exception  and  reservation  should  be  read  as  if  it  excepted  and 
reserved  the  "  exclusive  "  right  to  manufacture.  It  does  not. 
In  view  of  the  fact  that  there  can  be  no  use  or  sale  of  a  ma- 
chine unless  it  can  be  made,  it  is  a  violent  wresting  of 
language  to  construe  the  exception  as  one  of  an  exclusive 
right  to  make,  as  compared  with  a  construction  which  makes 
the  grant  one  of  an  exclusive  right  to .  make,  use  and  sell,  re- 
serving to  the  grantor  a  right  to  make.  The  effect  of  such  a 
grant,  coupled  with  the  reservation,  is  to  grant  an  exclusive 
right  to  use  and  sell,  and  a  right  to  make,  and  to  reserve  a 
right  to  make  in  common  with  the  right  of  the  grantee  to 
make,  the  grantor  not  retaining  any  right  to  use  or  sell  in 
the  State  of  New  York,  and  the  grantee  not  acquiring  any 
right  to  use  or  sell,  out  of  the  State  of  New  York,  any  ma- 
chines made  by  him  in  that  State.  If  the  granting  clause  be 
held  to  cover  nothing  but  the  right  to  use  and  sell,  the  reser- 
vation clause  is  of  no  force.  The  instrument,  on  such  view, 
would  have  the  same  effect  without  the  reservation  clause  as 
with  it.  It  is  plain  that  the  grantor  regarded  the  granting 
clause  as  bearing  the  interpretation  that  it  would  carry  the 
right  to  make,  and  that,  because  of  the  use  of  the  word  "  ex- 
clusive," it  might  be  held  to  be  an  exclusive  right  to  make,  as 
well  as  an  exclusive  right  to  use  and  sell ;  and  that,  desiring 
to  reserve  a  right  to  make,  and  to  grant  a  right  to  make,  the 
language  used  was  used,  the  effect  being  to  leave  the  right  to 
make  in  the  State  of  New  York  exclusive  in  the  grantee  and 
the  grantor  in  common,  and  the  right  to  use  and  sell  exclusive 
in  the  grantee.  This  interpretation  is  the  only  one  which 
gives  effect  to  all  the  words  found  in  the  instrument. 
(  Woodworth  v.  Curtis,  2  Woodb.  &  Jf.,  524.) 

The  assignment  is  to  Lombard  and  Thompson,  "  and  to 
their  legal  representatives,"  to  be  held  and  enjoyed  by  them 
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for  their  own  use  and  behoof,  "  and  for  the  use  and  behoof 
of  their  legal  representatives."  It  is  contended,  for  the 
plaintiff,  that  the  instrument  conveyed  a  mere  personal 
license  to  Lombard  and  Thompson,  and  that  it  did  not  author- 
ize them  to  assign  their  right.  I  think  otherwise.  The 
words  "  legal  representatives "  must  be  held  to  mean  "  as- 
signs," as  well  as  "  executors  and  administrators."  It  certain- 
ly means  something.  If  it  means  "  executors  and  adminis- 
trators" and  not  "  assigns,"  the  instrument  ceases  to  be  a 
personal  license.  But  it  is  fair  to  suppose  that  both  grantor 
and  grantees  understood  that,  for  $3,000,  the  grant* was  to  be 
assignable,  and  that  the  parties  understood,  by  "  legal  repre- 
sentatives," those  who  would  legally  represent  the  grantees 
by  a  legal  and  valid  voluntary  transfer  from  them,  equally 
with  those  who  would  represent  them  by  a  legal  and  valid 
involuntary  transfer.  Especially  is  this  so  when  we  find  that 
the  grantor,  in  the  reservation  clause,  excepts  and  reserves 
the  right  to  manufacture,  u  for  myself  and  legal  representa- 
tives." He  not  only  could  not  have  intended  to  cut  himself 
off  from  the  right  to  assign  the  reserved  right  to  make,  but 
he  must  have  contemplated  that,  in  there  using  the  words 
u  legal  representatives,"  he  included  assignees. 

The  plea  does  not  admit  the  doing,  by  the  defendants,  of 
anything  which  it  can,  on  the  bill  and  the  plea,  be  held  it  was 
unlawful  for  them  to  do,  and  the  plea  must  be  allowed,  with 
costs  to  the  defendants,  with  liberty  to  the  plaintiff  to  move, 
on  notice,  within  thirty  days  after  service  of  a  copy  of  the 
order  to  be  entered  hereon,  for  leave  to  amend  his  bill,  under 
Rule  35  in  equity,  and,  in  default  thereof,  the  bill  must  be 
.dismissed,  with  costs. 


William  H.  Bright,  for  the  plaintiff. 
Henry  R.  Selden,  for  the  defendants. 
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Oliver  S.  Gabretson 

V8. 

Charles  B.  Clark  and  others.    In  Equity. 

In  a  suit  in  equity  on  two  letters  patent,  each  for  an  "  improved  mop-head,"  an 
interlocutory  decree  for  profits  and  damages  was  made.  The  plaintiff,  before 
the  master,»put  in  no  evidence,  except  evidence  to  show  the  damages  to  the 
plaintiff  and  the  profits  to  the  defendant,  in  the  manufacture  of  the  infringing 
mop  as  a  whole.  At  tbe  close  of  the  plaintiff's  evidence,  the  defendant  moved 
to  dismiss  the  proceedings,  on  the  ground  that  no  basis  had  been  laid  before  the 
master  to  compute  or  estimate  the  plaintiff's  damages,  and  that  he  was  entitled 
to  only  nominal  damages.  The  point  was  reserved  and  the  defendant  put  in 
evidence  on  the  basis  assumed  by  the  plaintiff.  The  master  reported,  that,  as 
no  evidence  had  been  given  before  him  of  damages  resulting  to  the  plaintiff, 

,  or  of  profits  accruing  to  the  defendant,  from  making  and  polling  the  patented 
improvements  as  distinguished  from  the  whole  mop,  he  found  for  the  plaintiff 
nominal  damages  only :  Held,  that  the  master's  report  was  correct 

The  patentee  must,  in  every  case,  give  evidence  tending  to  separate  or  apportion 
the  defendant's  profits  and  the  patentee's  damages,  between  the  patented  fea- 
ture and  the  unpatented  features,  and  such  evidence  must  be  reliable  and 
tangible,  and  not  conjectural  or  speculative;  or  he  must  show,  by  equally  re- 
liable and  satisfactory  evidence;  that  the  profits  and  damages  are  to  be  calcu- 
lated on  the  whole  machine,  for  the  reason  that  the  entire  value  of  the  whole 
machine,  as  a  marketable  article,  is  properly  and  legally  attributable  to  the 
patented  feature. 

Exceptions  by  the  plaintiff  to  the  master's  report,  founded  on  the  admission  of 
testimony  objected  to,  held  to  be  immaterial,  because,  the  plaintiff  having 
failed  to  give  adequate  evidence  as  to  profits  and  damages,  the  defendants 
were  not  put  on  their  defence  in  that  respect,  and  it  was  unimportant  whether 
they  gave  competent  evidence  or  no  evidence. 

Certain  exceptions  overruled,  as  too  general 

The  plaintiff  not  allowed  to  give  further  evidence,  there  being  no  claim  of  a 
failure,  through  inadvertence,  to  give  other  or  further  evidence,  or  that  there 
was  any  which  could  be  given. 

Costs  awarded  to  the  plaintiff,  except  the  costs  of  the  reference,  and  report,  and 
exceptions,  and  the  hearing  thereon. 

(Before  Blatchford,  J.,  Northern  District  of  New  York,  July  15th,  1878.) 

Blatchford,  J.    The  bill  in  this  case  is  founded  on  two 
patents.     One  of  them  was  granted  to  Charles  B.  Clark  and 
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Oliver  S.  Garretson,  May  22d,  1866,  for  an  "  improved  mop- 
head."    The  specification  states  that  the  invention  consists 
(1.)  "in  the  combination  of  a  collar  provided  with  wings,  or 
their  equivalent,  which  carry  the  movable  jaw,  and  an  adjust- 
ing nut  with  which  it  is  connected  by  means  of  a  flange  and 
lngs,  with  a  threaded  shank  and  fixed  cross-head  ;"  and  (2.) 
"  in  the  manner  of  connecting  the  wire-frame,  which  consti- 
tutes the  movable  jaw,  with  the  arms  of  the  collar."     The 
patent  has  two  claims :  (1.)  Connecting  the  nut  with  the  col- 
lar which  carries  the  movable  jaw,  by  means  of  the  lugs,  or 
their  equivalents,  in  combination  with  the  threaded  shank  of 
the  fixed  jaw,  arranged  and  operating  substantially  as  set 
forth.    (2.)  Connecting  the  movable  jaw  with  the  collar  by 
means  of  the  bows,  constructed  and  operating  substantially 
in  the  manner  and  for  the  purposes  specified.     The  other 
patent  was  granted  to  Oliver  S.  Garretson,  August  13th,  1867, 
for  an  a  improved  mop-head."     The  specification  states  that 
the  invention  consists  "  in  constructing  that  part  of  the  loos6 
jaw  that  forms  the  collar  in  two  parts  or  halves,  with  the  inner 
surfaces  properly  grooved  to  receive  and  retain  the  flange  or 
wings  of  the  nut,  and  to  allow  it  to  have  a  free  rotatory  mo- 
tion, by  which  means  the  parts,  with  the  recesses  and  rivet- 
holes,  may  be  cast  complete,  requiring  no  drilling  or  reaming 
in  putting  together."    The  claim  is :  Making  the  collar  of  the 
loose  jaw  in  two  parts,  so  that  the  nut  may  be  placed  between 
them,  and,  when  connected  together,  the  collar  surrounds  the 
nut  and  retains  it  in  position,  for  the  purpose  above  set  forth. 
N  Irf  April,  1875,  on  final  hearing  on  pleadings  and  proofs, 
an  interlocutory  decree  was  entered,  finding  that  the  defend- 
ants had  infringed  the  first  claim  of  the  patent  of  1866,  and 
the  whole  claim  of  the  patent  of  1867,  and  decreeing  that  the 
plaintiff  "  recover  of  the  defendants  the  profits  made  and  re- 
ceived by  the  defendants,  and  the  damages,  if  any,  over  and 
beyond  the  amount  of  such  gains  and  profits,  suffered  by 
the  complainant,  by  reason  of  the  infringement  and  violation 
of  the  rights  of  the  complainant,  which  it  is  adjudged  have 
been  80  committed  by  the  defendants,"  and  referring  it  to  a 
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master,  George  J.  Sicard,  Esquire,  to  take  proofs  of,  and  to 
compute  the  amount  of,  the  said  profits  and  damages,  and  re- 
port the  same  to  the  Court,  and  awarding  a  perpetual  injunc- 
tion against  the  defendants.  The  master  has  filed  his  report, 
by  which  he  finds  that  the  plaintiff  has  not  offered  before  him 
evidence  of  the  damage  suffered  by  the  plaintiff,  or  of  profits 
realized  by  the  defendants,  by  reason  of  the  infringement  and 
violation  by  the  defendants  of  the  rights  of  the  plaintiff  in 
the  inventions  and  improvements  referred  to  in  the  decree, 
and  that  the  plaintiff  is  entitled,  under  said  decree,  to  nominal 
damages  only  against  the  defendants.  The  master  has  stated  at 
length  his  reasons  for  his  finding.  He  proceeds  upon  the 
view  that  it  is  settled  law,  that,  ..when  a  patent  is  for  an  im- 
provement of  a  machine,  the  plaintiff  can  recover  only  such 
damages  as  are  occasioned  by  the  use  of  the  improvement, 
and  the  inquiry  is  as  to  what  profit  the  defendant  acquired 
by  the  use  of  the  improvement  alone,  and  not  by  the  manu- 
facture of  the  whole  machine.  The  master  states,  and  the  re^ 
cord  shows,  that  all.  the  evidence  offered  by  the  plaintiff,  'has 
been  with  the  view  of  showing  the  damages  to  him  and  the 
profits  to  the  defendants,  in  the  manufacture  of  the  infring- 
ing mop  as  a  whole.  At  the  close  of  the  evidence  given  be- 
fore the  master  on  the  part  of  the  plaintiff,  the  defendants 
moved  to  dismiss  the  proceedings,  on  the  ground  that  no  baste 
had  been  laid  for  the  master  to  compute  or  estimate  the 
plaintiff's  damages,  and  that  consequently  the  plaintiff  was 
entitled  to  only  nominal  damages.  The  point  was  reserved, 
and  the  defendants  put  in  evidence  on  the  basis  assumed  tfy 
the  plaintiff.  The  master  says :  "  There  has  been  no  evidence 
before  me  that  would  warrant  a  finding  that  the  whole  success 
of  the  mops  in  question,  either  of  the  defendants'  or  of  the 
complainant's  manufacture,  was  due  to  the  peculiar  construc- 
tion described  in  the  claims  of  the  patents  above  referred  to. 
Nor  could  I  find,  from  the  evidence,  that  that  peculiar  con- 
struction constituted  the  sole  feature  that  made  the  mops  a 
success  in  the  market.  Such  finding  would  be  required  to 
sustain  the  complainant's  theory  of  damages.     The  evidence 
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showed  that  Garretson  had  invented  and  patented  an  im- 
provement in  mops ;  that  the  mops  made  by  him  and  embody- 
ing the  improvement  were  successfully  introduced  into  the 
market ;  that,  after  the  manufacture  and  introduction  by  the 
defendants  of  the  infringing  article,  the  trade  of  the  com- 
plainant had  decreased ;  and  there  was  much  documentary  and 
other  evidence  produced  to  show  the  amount  of  the  cost  and 
of  the  sales  by  both  parties.  All  this  testimony  was  given  on 
the  theory,  which  is  the  complainant's  position  in  this  case,  as 
I  understand  it,  that  the  claims  infringed  are  indispensable  tx> 
the  success  of-  the  mop  and  form  the  only  and  vital  part  and 
principle  of  its  operation.  In  other  words,  it  is  claimed  that 
this  mode  of  construction,  connection  and  operation  of  the 
collar  and  loose  jaw,  is  all  there  is,  practically  speaking,  of 
the  mop.  By  the  patents  themselves,  and  the  claims  thereof, 
it  is  clear  that  the  complainant's  invention  is  not  of  a  ma- 
chine, but  of  an  improvement.  He  has  taken  the  mop,  an  in- 
strument in  use  from  time  immemorial,  and  claims  that,  by 
the  introduction  of  a  new  mode  of  constructing  and  operating* 
it  in  one  of  its  parts,  he  has  added  to  it  all  that  is  valuable  in 
it.  The  complainant  has  given  before  me  no  evidence  aimed 
at  the  separation  of  the  damages,  or  the  apportionment  of  a 
certain  proportion  of  the  defendants'  profits  in  manufacturing 
mops,  as  belonging  to  the  peculiar  features  which  are  the  com- 
plainant's invention,  and  which  the  defendants  have  wrong- 
folly  adopted  and  incorporated  into  the  instrument  made  and 
fiold  by  them.  He  rests  all  his  evidence  on  the  proposition, 
that  his  invention  covers  the  whole  ground  and  lends  to  the 
article  manufactured  by  the  defendants  all  its  value.  I  can- 
not agree  to  that  view,  upon  the  evidence  submitted.  The  com- 
plainant's invention  has  peculiar  and  distinctive  features  in 
the  form  of  construction  and  operation  referred  to,  but  these 
features  alone  do  not  constitute  a  mop,  and  there  were 
many  valuable  mops  in  the  market  before  these  features 
were  at  all  introduced.  The  evidence  shows  many  such 
mope  as  made  in  the  past,  and  even  as  made  in  the  present,. 
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for  the  defendants  appear  to  be  now  selling  with  success  a 
mop  not  claimed  to  infringe  the  complainant's  invention. 
The  complainant  has  given  no  testimony  before  me  to  satis- 
fy my  mind  that  the  sole  salability  of  the  mops  in  question 
arose  from  their  possessing   the  features  I  have  referred 
to    as    embodied    in    the    complainant's  invention.     These 
features  are  the  form  of  the  construction  of  the  collar  in  two 
pieces,  the  mode  of  connecting  the  collar  and  the  nut,  the 
presence  of  flanges  on  the  latter,  and  its  enclosure  within 
the  circuit  of  the  former.     The  nut,  the  collar,  the  wire- 
binder,  the  cross-head  fixed  and  rivetted  to  the  handle,  the 
.grooving  of  such  cross-head,  the  notching  of  its  ends  to  steady 
and  guide  the  wire-binder,  the  threaded  shank,  the  connection 
and  securing  of  the  wire-binder  to  the  collar — all  these  are 
independent  of  the  plaintiff's  improvement,  and  most  of  them 
are  old  in  the  history  of  the  invention.     Yet,  they  contribute 
to  the  successful  operation  of  the  mop,  and  are  found  in  the 
mops  of  the  complainant  as  well  as, those  made  by  the  defend-1 
ants.     Combinations  of  these  various  elements  of  invention, 
in  different  forms,  are  found  in  most,  if  not  all,  of  the  exhib- 
its in  the  case.    Some  of  these  elements  are  common  to  all 
the  successful  mops  spoken  of  by  the  witnesses,  and  may  be 
considered  as   quite  indispensable  to  the  construction   and 
practical  operation  and  salability  of  the  instrument.     I  cannot 
believe  that  none  of  them  contributes  any  value  to  the  mops 
in  question      As  these  elements  and  combinations  exist  in 
the  mop  made  and  sold  by  the  defendants,  and  adjudged  to 
be  an  infringement,  the  finding  of  more  than  nominal  dam- 
ages for  the  complainant  would,  on  the  complainant's  theory, 
involve  the  proposition  that  there  is  not,  among  all  of  these 
elements  or  combinations,  any  one  that  involves  a  principle 
of  sufficient  practical  use  to  add  to  the  salability  or  actual 
value  of  the  machine.    I  believe,  on  the  contrary,  that  all  of 
these  elements  have  combined  to  make  the  mops  in  question 
successful,  and  it  is  too  much  to  say  that  no  proportion  of  the 
trade  diverted  from  the  complainant  by  the  defendants,  or  of 
the  profits  they  realized  from  the  sale  of  their  mop,  was  due 


JULY,   1878.  75 


Garretson  v.  Clark. 


to  the  presence  of  some  one  or  more  of  them.  At  least,  while 
so  many  elements  of  success  are  present  in  the  instrument, 
I  would  not  be  warranted  in  finding  that  its  entire  success 
was  due  to  its  embodiment  of  the  complainant's  invention, 
unless  direct  evidence  on  that  subject  were  furnished.  As 
no  evidence  has  been  given  before  me  of  damages  resulting 
to  the  complainant,  or  of  profits  accruing  to  the  defendants, 
from  the  manufacture  and  sale  of  the  improvement  of  the 
complainant,  as  distinguished  from  the  machine  itself ,  I  find  for 
the  complainant  nominal  damages  only."  The  plaintiff  has 
excepted  to  the  master's  report.  The  exceptions  insist  that 
the  actual  damages  to  the  plaintiff,  for  the  mops  made  and 
sold  by  the  defendants  in  infringement,  which  the  plaintiff 
would  have  made  and  sold  but  for  the  infringing  manufacture 
and  sale  by  the  defendants,  are  the  difference  between  what 
the  manufacture  and  sale  of  such  mops  would  have  cost  the 
plaintiff,  and  the  amount  for  which  the  plaintiff  would  have 
sold  such  mops ;  and  that  the  amount  of  the  profits  made  and 
received  by  the  defendants,  by  reason  of  the  infringement 
adjudged,  is  the  difference  between  what  the  manufacture 
and  sale  of  the  infringing  mops  made  and  sold  by  the  de- 
fendants cost  the  defendants,  and  the  amount  for  which  the 
defendants  sold  said  infringing  mops. 

There  is,  thus,  a  pointed  antagonism  between  the  views  of 
the  master  and  those  contended  for  by  the  plaintiff.  I  have 
cited,  thus,  fully,  the  text  of  the  master's  views,  because  it 
would  be  difficult  to  express,  in  more  apt  words,  the  con- 
siderations properly  applicable  to  the  determination  of  the 
questions  involved  in  this  case.  They  may  be  amplified  and 
illustrated,  but  the  master  has  expressed,  with  clearness  and 
force,  the  true  principles  which,  on  the  evidence  before  him, 
apply  to  this  case. 

The  argument  on  the  part  of  the  plaintiff  is,  that,  at  the 
time  the  defendants  began  to  infringe,  the  plaintiff's  mop 
and  the  mop  of  one  Taylor  held  a  monopoly  of  the  market, 
and  were  not  competed  with  seriously  by  other  mops,  or  to 
*n  extent  which  interfered  with  an  arrangement  which  had 
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been  made  between  the  proprietors  of  the  patents  coverin 
the  plaintiffs  mop  and  the  proprietors  of  the  patent  cover- 
ing the  Taylor  mop,  whereby  the  price  of  those  two  rnops 
was  maintained  at  $2  a  dozen,  affording  a  profit  of  at  least 
$1  a  dozen;  that  the  defendants  sold  the  infringing  mop 
at  $1.75  a  dozen  ;  that  the  plaintiff  had  an  establishment  at 
which  he  could  have  made  mops  enough  to*  fill  all  ordinary 
orders  for  mops ;  that  his  mop  was  known  and  his  trade  was 
established ;  that  the  effect  of  the  infringement  was  to  cause 
a  large  falling  off  in  the  plaintiffs  sales  ;  that  it  was  the  tak- 
ing, without  right,  of  the  plaintiffs  patented  improvements, 
which  enabled  the  defendants  to  enter  the  mop  market,  be- 
cause the  plaintiffs  mop  and  the  Taylor  mop  had  substantially 
driven  out  of  the  market  all  other  mops,  by  making  it  impos- 
sible to  sell  such  other  mops  at  a  profit ;  that,  while  it  is  gen- 
erally true  that  the  patentee  of  an  improvement  in  an  article 
is  not  entitled  to  the  profits  on  the  sale  of  the  whole  article, 
the  rule  is  otherwise  when,  as  a  matter  of  fact,  the  improve- 
ment so  dominates  and  controls  the  article  in  the  market 
held  as  an  exclusive  monopoly  by  the  patentee,  that  the  only 
way  in  which  the  article  can  be  sold  at  all  at  a  profit,  is  through 
the  sale  of  it  with  the  patented  improvement ;  that  the  ad- 
vantage which  the  defendants  gained  was  a  market  for  mops. 
at  a  large  profit,  when  there  was  no  other  form  of  mop  open 
to  the  public  by  which  they  could  have  obtained  any  consid- 
erable sale  at  a  profit ;  and  that  the  only  way  to  reach  a  result 
consonant  with  the  Substantial  justice  of  this  case,  is  to  regard 
the  mop  as  an  article  of  commerce,  under  the  operation  of 
laws  whereby  an  improved  article  will  supersede  and  displace 
an  unimproved  one,  destroying  the  possibility  of  producing 
it  at  a  profit,  and  thus  driving  it  out  of  existence,  so  that  the 
superior  article,  by  virtue  of  its  superiority,  dominates  in  the 
market  until  it  in  turn  gives  way  in  the  progress  of  new  im- 
provements in  its  kind. 

It  is  a  weak  point  in  the  argument  for  the  plaintiff,  that  it 
assumes,  without  sufficient  evidence,  that  the  market  for  the 
plaintiffs  mop  was  made  solely  by  the  fact  that  the  mop  con- 
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tained  the  improvements  patented  by  the  plaintiffs  patents. 
This  would  not  follow,  even  from  the  fact  that  the  mop,  with 
such  improvements,  had  driven  other  mops  out  of  the  market. 
Energy,  diligence,  business  tact,  superior  facilities  and  skill, 
and  fortuitous  circumstances,  contribute  largely  to  the  suc- 
cess in  the  market  of  even  an  article  which  has  all  the  supe- 
riority, in  its  line,  that  is  claimed  for  the  plaintiffs  mop.  In 
the  present  case,  there  was  an  especial  element,  entirely  out- 
side of  the  plaintiffs  patents,  which  made  the  manufacture 
and  sale  of  the  plaintiffs  mop  profitable,  and  that  was  the 
combination  with  the  owners  of  the  Taylor  patent,  under  which 
the  price  of  both  mops  was  fixed  at  $2  a  dozen. 

The  argument  on  the  part  of  the  plaintiff  leads  to  the  con- 
clusion, that,  when  an  article  or  a  machine,  with  a  given  pat- 
ented improvement  embodied  in  it,  has  a  controlling  prefer- 
ence in  the  market,  over  the  article  or  machine  which  does 
not  embody  such  improvement,  it  must  be  conclusively  in- 
ferred that  such  preference  is  due  to  the  improvement ;  and 
that  the  patentee,  in  case  of  infringement,  is  entitled  to  the 
profits  made  by  the  infringer  from  the  manufacture  and  sale 
of  the  whole  article  or  machine,  and  is  entitled,  as  damages, 
to  the  profits  he  would  have  made,  on  the  manufacture  and 
sale  of  an  equal  number  of  entire  articles  or  machines  made 
and  6old  by  the  infringer.  This- would  often  cause  a  small 
improvement  on  a  costly  machine  to  draw  to  itself  very  large 
profits,  entirely  out  of  proportion  to  the  relation  existing  be- 
tween the  improvement  and  the  rest  of  the  machine,  and,  in 
cases  where  the  unpatented  parts  of  the  machine  were  quite 
as  indispensable  to  the  machine  as  the  patented  improvements, 
and  even  more  indispensable.  The  profit  on  the  entire  ma- 
chine would  virtually  become  the  license  fee  for  the  use  of 
the  patented  improvement.  In  the  case  of  a  machine  em- 
bodying several  patented  improvements,  in  infringement  of 
several  patents  belonging  to  several  different  persons,  each 
Patentee  would  claim  that  it  was  his  particular  patented  im- 
provement which  caused  the  machine  to  dominate  the  market, 
*&<!  each  would  claim  the  profits  of  the  manufacture  and  sale 
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of  the  entire  machine,  and  damages  based  on  the  same  prin- 
ciple. The  patentee  must,  in  every  case,  give  evidence  tend- 
ing to  separate  or  apportion  the  defendant's  profits  and  the 
patentee's  damages,  between  the  patented  feature  and  the  un- 
patented features,  and  such  evidence  must  be  reliable  and 
tangible,  and  not  conjectural  or.  speculative ;  or  he  must  show, 
by  equally  reliable  and  satisfactory  evidence,  that  the  profit* 
and  damages  are  to  be  calculated  on  the  whole  machine,  for 
the  reason  that  the  entire  value  of  the  whole  machine,  as  a 
marketable  article,  is  properly  and  legally  attributable  to  the 
patented  feature,  In  the  present  case,  the  master  reports 
that  the  patentee  has  failed  to  give  such  evidence,  and  I  con- 
cur with  the  master  in  his  conclusion. 

The  plaintiffs  exceptions  to  the  master's  report  are  all  of 
them  overruled.  Those  which  relate  to  the  admission  of  tes- 
timony objected  to  by  the  plaintiff,  (conceding  that  such  ob- 
jections can  be  availed  of  by  exceptions  to  the  master's  report,) 
become  immaterial,  in  view  of  the  fact,  that,  because  the  plaint- 
iff failed  to  give  adequate  evidence  as  to  profits  and  damages, 
the  defendants  were  not  put  upoii  their  defence  in  that  re- 
spect, and  it  is  unimportant  whether  they  gave  competent 
evidence  or  no  evidence.  If  the  evidence  objected  to  is  all 
stricken  out,  the  defendants  are  protected  by  the  plaintiff's 
failure.  They  are  not  called  upon  to  rebut  until  the  plaintiff 
has  made  out  a  case.  (Black  v.  JMunson,  14  Blatchf.  C.  C. 
It.,  265.)  The  18th  exception,  that  the  master  excluded  ma- 
terial evidence  offered  by  the  plaintiff,  and  sustained  the  de- 
fendants' objections  thereto,  is  too  general.  The  19th  excep- 
tion, that  the  master  received  in  evidence  testimony  offered 
by  the  defendants,  and  overruled  the  plaintiff's  several  objec- 
tions thereto,  is  too  general. 

The  exceptions  being  overruled,  the  plaintiff  asks  that  the 
case  be  referred  back  to  the  master,  with  instructions  setting 
forth  the  principles  on  which  the  proper  assessment  of  dam- 
ages and  profits  should  be  made,  and  directing  the  master  to 
receive  such  further  evidence  pertinent  thereto  as  the  parties 
may  offer.     This  application  is  not  made  on  any  showing  that 
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the  plaintiff  failed,  through  inadvertence,  to  give  other  or 
further  evidence,  or  that  there  exists  any  other  or  further 
evidence  which  he  can  give.  The  idea  of  inadvertence  i» 
negatived  by  the  entry  on  the  record,  before  referred  to,  at 
the  close  of  the  plaintiff's  testimony,  when  the  defendants 
moved  to  dismiss  the  proceedings  on  the  ground  assigned. 
No  proper  foundation  is  laid  for  granting  the  application. 

There  must  be  a  decree  in  accordance  with  the  master's 
report,  and  awarding  to  the  plaintiff  tile  costs  of  the  suit,  ex- 
cept the  costs  of  the  reference  before  the  master,  and  of  his 
report,  and  of  the  exceptions,  and  of  the  hearing  thereon,, 
and  awarding  to  the  defendants  the  costs  of  such  reference,, 
and  report,  and  exceptions,  and  hearing. 

James  A.  Allen,  for  the  plaintiff. 

Francis  A.  Macomber,  for  the  defendants. 


Christopher  Oscanyan 

VS. 

The  Winchester  Repeating  Arms  Company. 

B»,  an  agent  of  the  Turkish  Government,  came  to  the  United  States  to  bay  fire- 
tnu  for  that  Government.  O.,  the  consul-general  for  that  Government,  in 
New  York,  procured  from  R.  orders  for  W.  to  make  such  fire-arms,  and  W. 
tgroed  to  pay  O.  a  commission  on  the  amount  of  such  orders.  W.  furnished 
ti*  fire-arms.  O.  then  sued  W.  to  recover  the  amount  of  the  commission : 
&W,  that  the  agreement  was  void,  because  against  public  policy,  and  that  no 
•ctlon  npon  it  would  He. 

T°e  igreement  was  a  purchase  and  sale  of  the  official  influence  of  0. 

**°  *  defence  can  be  set  up  under  a  plea  of  the  general  issue. 

Wore  Sjhtman,  J.,  Southern  District  of  New  York,  July  16tb,  1878.) 
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Shipman,  J.  This  is  an  action  of  assumpsit  to  recover  from 
the  defendant  $136,000,  the  same  being  commissions  which, 
it  is  alleged,  the  defendant  agreed  to  pay  to  the  plaintiff  for 
his  services  in  effecting  the  sale  of  fire-arms  to  the  Turkish 
Government,  amounting  in  all  to  $1,360,000.  The  plaintiff's 
counsel,  in  his  opening  statement  to  the  jury,  has  stated  the 
facts  upon  which  he  relies,  and  which  facts,  it  is  conceded, 
the  plaintiff  offers  to  prove  and  claims  to  be  true.  Assuming 
that  such  facts  are  trtie,  the  defendant  moves,  according  to 
the  practice  in  this  Circuit,  for  a  verdict  for  the  defendant, 
or  for  a  dismissal  of  the  suit,  upon  the  ground  that  the  plaint- 
iff has  no  legal  and  valid  cause  of  action,  upon  his  own 
showing. 

The  facts  which,  for  the  purpose  of  the  decision,  it  is 
necessary  to  recite,  are  as  follows :  The  plaintiff  is  an  Arme- 
nian Turk,  who  has  long  resided  in  this  country,  and  is  a  per- 
son of  education,  ability  and  literary  accomplishments.  In 
the  years  1 869  and  1870,  he  was  Consul-General  for  the  Otto- 
man Government  in  the  city  of  New  York.  {The  office  had 
no  fixed  salary,  but  the  incumbent  had  the  right  to  receive 
certain  fees  for  clearances  of  Turkish  vessels,  or  vessels 
bound  for  Turkey.  The  duties  of  the  office  are  not  stated, 
except  so  far  as  can  be  inferred  from  the  title.  It  is  certain, 
however,  that  the  plaintiff  was  in  some  sort  the  representa- 
tive of  the  Turkish  Government  in  this  city,  and  was  an  ac- 
knowledged official  of  that  Empire.  In  1869,  the  Turkish 
Government  sent  Eustan  Bey  to  this  country  to-  purchase 
arms  and  ammunition,  or  to  examine  various  arms,  and  to  re- 
port upon  and  recommend  those  which  he  should  approve,  to 
the  proper  authorities  in  Turkey.  Eustan  Bey  did  not  speak 
the  English  language,  but  was  acquainted  with  French.  He 
was  an  old  acquaintance  of  the  plaintiff,  and,  while  in  this 
city,  made  the  plaintiff's  office  his  headquarters.  As  the 
plaintiff  was  well  versed  in  the  English  language,  all  the  busi- 
ness pertaining  to  the  selection  of  arms  was  transacted  by 
Eustan  Bey  through  the  plaintiff.  The  defendant  was  and 
is  a  corporation  established  in  Connecticut,  for  the  manufac- 
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ture  of  fire-arms,  of  which  corporation  Mr.  O.  F.  .Winchester 
was,  at  the  time  of  these  transactions,  the  president.     In  1870, 
the  plaintiff  and  Mr.  Winchester  met  each  other  at  the  store 
of  Schuyler,  Hartley  and  Graham,  when  Mr.  Winchester 
sought  an  introduction  to  the  plaintiff,  through  one  of  the 
members  of  their  firm,  and  asked  the  plaintiff  to  call  Eustan 
Bey's  attention  to  the  defendant's  repeating  rifle.    The  plaint- 
iff replied  that  he  had  a  commission  on  all  business  or  sales 
which  were  effected  through  his  instrumentality.    Winchester 
replied:   "We  will  make  that  right,  and  agree   upon  the 
amount,"  or  words  to  that  effect.     The  weapon  was  exhibited 
by  Mr.  Oscanyan  to  Eustan  Bey,  who  did  not  like  it.    The 
plaintiff  afterwards  informed  Mr.  Winchester  of  this  fact,  but 
said  that  he  thought  he  could  induce  Eustan  Bey  to  include 
the  Winchester  arm  among  other  samples  which  he  was  to 
forward  to  Turkey.    This  was  done.     In  January,  1870,  Eus- 
tan Bey  received  instructions  from  the  Sultan  to  examine  and 
report  upon  the  Spencer  rifle,  an  arm  which  had  been  manu- 
factured in  this  country.     The  reason  for  giving  this  order 
was,  that  the  Sultan  had  heard  that  a  quantity  of  these  guns  were 
owned  by,  and  were  to  be  sold  by,  the  United  States  Govern- 
ment.  The  plaintiff  thereupon  used  all  bis  influence  (which  is 
represented  to  have  been  great)  with  Eustan  Bey  to  have  the 
Spencer  gun  discarded,  and  also  used  all  his  influence  to  have 
Eustan  Bey  examine  the  Winchester  gun.   The  Turkish  officer 
still  did  not  like  the  arm  ;  but,  finally,  the  plaintiff  succeeded 
in  obtaining  from  him  an  order  for  1,000  guns.     This  order 
Rustan  Bey  gave  in  order  to  please  the  plaintiff,  who,  he 
knew,  was  getting  a  commission,  and  furthermore,  in  his  re- 
port, condemned  the  Spencer  gun.    Mr.  Winchester  and  the 
plaintiff  subsequently  met,  and  Mr.  Winchester  was  informed 
that  the  plaintiff  had  succeeded  in  getting  the  Spencer  gun  to 
be  condemned,  to  which  Winchester  replied :  "  Why  did  you 
do  that?   I  could  have  furnished  you  commissions  upon  sale  of 
that  gun."    The  plaintiff  replied :  "  Why,  the  Turkish  Gov- 
ernment could  have  bought  of  the  United  States   Govern- 
ment."   The  Turkish  Government  thereafter  invited  pro- 
Vol.  XV.— 6 
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posals  for  the  sale  of  20,000  Winchester  rifles,  and  ordered 
fresh  samples.  Mr.  Winchester  was  informed  by  the  plaint- 
iff of  this  direction,  and  that  he  had  got  an  order  for  20,000 
guns,  and  could  get  an  order  for  100,000  more.  In  this  con- 
versation, Winchester  was  also  informed  of  an  objection 
which  the  Turkish  Government  made  to  the  spring  of  the 
magazine,  and  was  urged  to  meet  and  overcome  the  objection* 
At  the  same  interview  the  plaintiff  asked  Winchester  to  put 
their  agreement,  in  regard  to  commissions,  in  writing,  which 
was  done.  The  agreement,  which  was  dated  March  4th,  1870, 
is  in  the  following  words :  "  New  Haven,  Conn.,  March  4th, 
1870.  Oscanyan,  Ottoman  Consul-General.  My  dear  sir: 
In  accordance  with  my  promise,  I  now  proceed  to  put  in 
writing  the  agreement  or  promise  I  made  to  you,  namely :  I 
hereby  promise  to  pay  to  you  a  commission  of  ten  per  cent, 
upon  all  sales  of  arms  of  our  company  made  to  or  by  you  to 
the  Ottoman  Government,  provided  only  that  such  sale  is 
made  at  prices  and  upon  terms  that  shall  first  have  our  appro- 
bation, or  be  authorized  by  me.  I  am,  very  truly,  yours,  O- 
F.  Winchester,  Pres.  W.  R.  Arms  Co."  Subsequently,  Mr. 
Winchester  informed  the  plaintiff  how  the  objection  in  re- 
gard to  the  spring  could  be  avoided,  and  that  it  was  in  fact 
without  foundation.  On  March  5th,  1870,  (Rustan  Bey  hav- 
ing forwarded  his  report  to  the  Turkish  Government,)  a 
fresh  box  of  samples  was  sent  to  JB  arid  Pasha,  the  Turkish 
"Minister  of  Ordnance  at  Constantinople.  Thi6  box  arrived 
at  Constantinople  April  18th,  1870,  and  was  taken  to  the  pal- 
ace of  the  Sultan,  who  issued  his  order  that  20,000  guns 
should  be  purchased,  subject  to  trial  of  the  samples.  Harid 
Pasha  received  the  order,  and  informed  the  Sultan  that  no 
trial  could  be  made,  as  no  cartridges  had  been  sent.  These 
had  not  been  shipped  on  account  of  a  statute  of  the  United 
States  which  prohibited  shipping  ammunition  on  ocean  steam- 
ers. This  information  was  returned  to  this  country,  and 
Winchester  endeavored  to  overcome  the  difficulty  by  tele- 
graphing that  he  would  send  cartridges  from  Berne,  Switzer- 
land, where  he  had  a  factory  or  depot  of  supplies.     The  car- 
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tridges  were  not  in  fact  sent.    Rustan  Bey  became  excited, 
as  he  had  condemned  the  Spencer  gun  through  the  plaintiff's 
influence,  and  he  feared  a  reprimand  from  the  Turkish  Gov- 
ernment.    The  plaintiff  endeavored  to  appease  hirri,  and  went 
to  Winchester,  who  then  said  that  there  were  no  cartridges  in 
Berne.     The  plaintiff  returned  to  Rustan  Bey,  who  became 
enraged,  and  said  that  he  never  liked  Winchester's  looks,  but 
was  mollified  by  Oscanyan.    Finally,  it  was  agreed,  at  the 
plaintiff's  suggestion,  that  cartridges  should  be  sent  to  Turkey 
in  a  sailing  vessel.     They  were  furnished  *  by  the  defendant 
and  were  so  6ent.   The  trial  was  had  in  Constantinople  on  July 
3d,  1870,  with  a  favorable  result.  Many  facts  were  stated  in  re- 
gard to  an  attempted  revocation  by  the  defendant  of  the  con- 
tract with  the  plaintiff,  and  the  attempts  of  a  Boston  firm  to 
make  sales  of  the  defendant's  arm  to  the  Turkish  Govern- 
ment, and  to  obtain  commissions  from  the  defendant,  all 
which  are  unimportant  in  the  aspect  of  the  case  which  is  pre- 
sented by  this  motion.     On  November  9th,  1870,  a  written 
contract  was  entered  into  by  the  defendant  with  the  Turkish 
Government,  for  arms  to  the  amount  of  $530,000 ;  and,  on 
August  19th,  1871,  another  contract  was  entered  into  for  the 
purchase  of  arms  from  the  defendant  to  the  amount  of  $840,- 
000.  •  The  plaintiff  claims  that  the  procuring  cause  of  these 
contracts  was  the  recommendation  of  Rustan  Bey,  which 
recommendation  was  obtained  from  him  through  the  influence 
of  the  plaintiff.     The  defendant's  counsel  now  moves  for  a 
verdict,  upon  the  ground  that  the  alleged  contract  with  the 
plaintiff  for  the  payment  of  commissions  to  him  upon  sales 
made  to  the  Government  of  which  he  was  an  officer  and 
trusted  adviser,  by  the  exercise  and  through  the  means  of  his 
great  influence  with  the  purchasing  agent  of  that  Government, 
is  void,  as  being  a  contract  which  is  corrupt  in  itself,  and 
which  is  prohibited  by  morality  and  public  policy. 

The  character  of  the  services  which  the  plaintiff  rendered, 
and  the  source  or  cause  of  their  efficiency  in  obtaining  for 
this  arm  the  favor  of  Rustan  Bey  and  the  large  orders  of  the 
Turkish  Government,  has  been  so  boldly  and  clearly  stated 
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,  by  the  plaintiff's  counsel,  that  the  case  is  freed  from  all  dis- 
guise. The  contract  between  the  plaintiff  and  the  defendant 
was  a  purchase  and  sale  of  the  plaintiff's  official  influence  sub 
an  officer  of  the  Turkish  Government,  and  as  the  manager  of 
the  business  transactions  of  Rustan  Bey  with  American  man- 
ufacturers, and  a  purchase  and  sale  of  the  personal  influence 
of  the  plaintiff  over  Rustan  Bey,  who  was  a  stranger  to  our 
language  and  upon  our  soil,  and  the  transaction  was  an  active 
•and  controlling  exercise  of  the  influence,  for  the  benefit  of  the 
defendant,  in  causing  the  rejection  of  arms,  the  purchase  of 
which  it  was  supposed  would  not  enure  to  the  defendant's  ben- 
efit, and  in  causing  the  purchase  of  the  defendant's  arms  by 
the  Turkish  Government.     The  plaintiff  states,  through  his 

,  counsel,  that  he  caused  the  rejection  of  the  Spencer  rifle, 
which  the  Sultan  was  disposed  to  look  upon  with  favor,  be- 
cause the  plaintiff  supposed  that  the  purchase  of  this  arm 
would  be  of  no  pecuniary  benefit  to  the  defendant,  and  that 
he  caused  the  purchase  of  the  Winchester  rifle  to  an  immense 
amount,  because  he  was  thereby  hoping  to  earn  large  commis- 
sions, and  because  such  a  purchase  would  enure  greatly  to  the 
benefit  of  the  defendant.  The  benefits  which  would  enure  to 
the  Government  of  which  he  was  the  commercial  represen- 
tative in  this  city,  do  not  seem  to  have  entered  into  the  con- 
siderations which  influenced  his  mind.  It  is  true  that  the 
plaintiff  was  not  the  purchasing  agent  of  the  Turkish  Gov- 
ernment, but  he  was  its  agent  and  one  upon  whom  the  pur- 
chasing agent  relied.  He  was  a  public  officer  of  the  Govern- 
ment of  Turkey.  In  delivering  the  opinion  of  the  Supreme 
Court,  in  Trid  v.  Child,  (21  Wall.,  441,)  Mr,  Justice  Swayne 
remarks :  "  The  theory  of  our  Government  is,  that  all  public 
stations  are  trusts,  and  that  those  clothed  with  them  are  to 
be  animated,  in  the  discharge  of  their  duties,  solely  by  consid- 
erations of  right,  justice  and  the  public  good.  They  are 
never  to  descend  to  a  lower  plane."  I  am  not  aware  that 
Turkey  has  laid  down  any  different  rule  for  the  guidance  of 
the  persons  whom  it  has  charged  with  the  exercise  of  public 
trusts  upon  foreign  soil. 
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It  is  virtually  conceded,  that,  if  such  a  contract  had  been 
entered  into  by  an  official  of  the  United  States,  in  regard  to 
commissions  upon  the  sale  of  supplies  which  might  be  effected 
through  his  influence  or  exertions  with  our  own  Government, 
whether  that  official  was  the  purchasing  agent  or  not,  such  a 
contract  would  be  against  public  policy.     The  concession  of 
the  counsel  is  also  found  in  the  opinion  in  Tool  Company  v. 
Jf orris,  (2  Wall.,  45,)  in  which  Mr.  Justice  Field  says :  "  All 
agreements  for  pecuniary  considerations  to  control  the  busi- 
ness operations  of  the  Government,    *    *    *    are  void  as 
against  public  policy,   without    reference  to  the  question 
whether  improper  means  are  contemplated  or  used  in  their 
execution.    The  law  looks  to  the  general  tendency  of  such 
agreements ;  and  it  closes  the  door  to  temptation,  by  refus- 
ing them  recognition  in  any  of  the  Courts  of  the  country." 
But  it  is  said  that  this  is  the  law  to  be  observed  by  public 
officers  in  this  country,  and  to  be  administered  by  the  Courts 
of  this  country,  and  it  does  not  follow  that  it  is  a  rule 
which  is  to  be  enforced  by  our  Courts  upon  foreign  officers, 
in  regard  to  their  dealings  with  foreign  Governments.    The 
principle  to  which  I  have  adverted,  in  regard  to  contracts  for 
the  use  of  official  influence,  is  not  found  in  a  local  statute ;  it 
is  not  peculiar  to  this  country ;  it  is  a  principle  of  morality 
and  of  public'  policy  enforced  in  all  countries  which  have  a 
thoroughly  organized  system  of  law,  and  there  is  no  presump- 
tion that  it  is  contrary  to  the  law  of  Turkey. 

Again,  the  contract  was  entered  into  in  this  city,  by  a  res- 
ident of  this  city,  with  a  citizen  of  Connecticut.  "  Matters 
bearing  upon  the  execution,  the  interpretation  and  the  valid- 
ity of  a  contract,  are  determined  by  the  law  of  the  place 
where  the  contract  is  made.  Matters  connected  with  its 
performance  are  regulated  by  the  law  prevailing  at  the 
place  of  performance."  (Scudder  v.  Union  National  Bank, 
1  Otto,  406.)  Furthermore,  it  is  sought  to  be  enforced  in 
our  Courts.  Not  only  is  it  true  that  such  a  contract  is 
against  public  policy,  but  its  enforcement  by  a  Court  of  jus- 
tice is  against  public  policy.  Quoting  again  from  the  opinion 
of  Mr.  Justice  Swayne  in  Tri*t  v.  Child:  "  It  is  a  rule  of  the 
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common  law,  of  universal  application,  that,  when  a  contract, 
express  or  implied,  is  tainted  with  either  of  the  vices  last 
named,"  (i.  e.,  because  it  is  contrary  to  a  Constitution  or  stat- 
ute, or  inconsistent  with  sound  policy  and  good  morals),  "  as  to 
the  consideration,  or  the  thing  to  be  done,  no  alleged  right, 
founded  upon  it,  can  be  enforced  in  a  Court  of  justice." 

It  is  not  material  that  the  plaintiff  was  permitted  to  enter 
into  mercantile  business  by  his  Government,  nor  is  it  mate- 
rial that  his  office  was  not  a  salaried  one,  nor  that  Rustan 
Bey  was  aware  that  the  plaintiff*  was  acting  in  the  expecta- 
tion of  commissions.  Rustan  Bey  was  not  authorized  to  con- 
done any  acts  of  the  plaintiff.  Neither  do  I  think  it  impor- 
tant that  the  Turkish  Government  was  aware  that  the  plaint- 
iff was  in  the  receipt  of  commissions,  for,  as  has  been  said, 
the  Courts  of  this  country  are  not  organized  to  enforce  con- 
tracts which  are  repugnant  to  the  principles  upon  which 
Courts  are  founded. 

It  is  strongly  urged  by  the  plaintiff,  that,  since  the  pas- 
sage of  the  act  known  as  the  Practice  Act,  approved  June  1st, 
1872,  (17  U.  8.  Stat,  at  Zarge,  197,)  and  embodied  in  sections 
914,  915  and  916  of  the  Revised  Statutes  of  the  United  States, 
the  pleadings  in  civil  causes,  in  the  Circuit  and  District 
Courts,  must  conform  as  near  as  may  be  to  the  pleadings  ex- 
isting at  the  time,  in  like  causes  in  the  Courts  of  record  of  the 
State  within  which  such  Circuit  or  District  Court  is  held,  and 
that,  by  the  Code  of  Procedure  of  the  State  of  New  York,  the. 
answer  must  set  out  specifically  the  grounds  of  defence  which 
are  relied  upon,  and  that  illegality  of  consideration  must  be 
specially  set  forth,  and  that  the  alleged  invalidity  of  this 
contract  is  exclusively  a  matter  of  defence,  and,  if  neglected 
or  waived  by  the  defendant,  is  not  to  be  regarded.,  by  this 
Court.  The  plea  in  this  case,  being  the  general  issue,  was  filed 
at  the  October  term,  1874.  Prior  to  the  Act  of  June  1st, 
1872,  the  common  law  system  of  process  and  pleading  existed  in 
this  Court,  and  immediately  thereafter,  as  a  matter  of  fact, 
the  system  was  not  substantially  and  materially  changed. 
Common  law  declarations  were  filed,  and,  if  no  objection  was 
made  thereto,  the  pleadings  thereafter  were  conducted  under 
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the  established  common  law  rules.  No  authoritative  decision 
was  rendered  discountenancing  such  system  of  pleading  until 
the  case  of  Lewis  v.  Gould,  (13  Blaichf.  C.  C.  R.,  216,)  de- 
cided in  December,  1875.  The  present  case  was  originally 
brought  in  a  State  Court,  and  was  commenced  by  a  complaint. 
After  it  was  removed  to  this  Court  a  new  declaration  in  as- 
sumpsit was  filed,  in  accordance  with  the  existing  usage,  and 
the  plea  of  the  general  issue  was  also  filed.  In  the  case  of 
Lewis  v.  Gould,  it  was  held,  that  "  the  common  law  forms  of 
pleading  are  no  longer  necessary  in  the  United  States  Courts 
within  the  State  of  New  York,  nor  are  they  admissible,  except 
as  they  may  be  deemed  to  be  substantially  a  compliance  with 
the  requirements  of  the  Code  of  Procedure  of  the  State  as  to 
pleadings;"  and  in  Bills  v.  R.  R.  Co.,  (13  Blatchf.  C  .C.  R., 
227,)  it  was  also  held,  that  when  a  complaint  had  been  put  in 
in  the  State  Court  and  the  action  had  been  removed  to  this 
Court,  no  further  pleading  on  the  part  of  the  plaintiff  was 
necessary.  At  common  law,  prior  to  the  new  English  rules, 
passed  about  the  year  1833,  the  defendant  could,  under  the 
general  issue,  in  an  action  of  assumpsit,  safely  rely  upon  the 
defence  that  the  contract  which  was  sued  upon  was  illegal  in  its 
inception.  (1  Chitty  on  Pleading,  476, 477  /  Gould's  Plead- 
ing, 330,  332 ;  Stephen  on  Pleading,  162,  note ;  Young  v. 
Black,  7  Cranch,  555  /  Craig  v.  Missouri,  4  Pet,  410/  An- 
drews v.  Pond,  13  Pet,  65  ;  Wilt  v.  Ogden,  13  Johns.,  56  / 
Bison  v.  Weston,  7  Cow.,  278  /  Young  v.  Rummell,  2  Hill, 
478.)  If,  under  the  decision  of  Lewis  v.  Gould,  it  should 
now  be  held  that  the  general  issue  was  inadmissible,  or,  if  ad- 
missible, did  not  permit  the  special  matter  of  defence  whicli 
is  relied  upon,  yet  the  defendant,  having  pleaded  without  ob- 
jection, under  a  system  which  was  recognized  as  proper  at  the 
time  when  the  plea  was  filed,  should  have  the  right  to  amend 
his  plea,  so  as  to  have  the  benefit  of  a  defence  which  goes  to 
the  merits,  and  is  not  merely  technical  in  its  character. 

But,  the  question  in  regard  to  the  disposition  of  this  case 
does  not  depend  upon  rules  of  pleading.  The  plaintiff,  in  his 
opening  statement,  stated  the  facts  which  he  claimed  to  be 
true,  and  upon  which  he  should  rely.    It  is  not  suggested 
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that  they  were  not  stated  truthfully.  These  facts  satisfy  me 
that  the  contract  wafi  contra  bonos  mores.  Such  an  objection 
it  is  not  possible  for  the  defendant  to  waive.  If  he  under- 
takes to  waive  or  to  disregard  it,  the  duty  of  the  Court  is 
still  imperative,  not  to  enforce  a  contract  which  the  law  rer 
gards  as  injurious  to  public  morals  and  against  public  policy. 
Courts  are  not  open  for  the  enforcement  of  such  contracts, 
and  will  not  lend  assistance  for  the  recovery  of  claims  founded 
thereon ;  and  it  is  immaterial  whether  the  defendant  has  or 
has  not  formally  taken  the  objection.  "  The  defence  is  al- 
lowed, not  for  the  sake  of  the  defendant,  but  of  the  law  itself. 
The  principle  is  indispensable  to  the  purity  of  its  administra- 
tion. It  will  not  enforce  what  it  has  forbidden  and  denounced- 
The  maxim,  ex  dolo  rnalo  non  oritur  actio,  is  limited  by  no 
such  qualification.  The  proposition  to  the  contrary  strikes 
us  as  hardly  worthy  of  serious  refutation.  Whenever  the  il- 
legality appears,  whether  the  evidence  comes  from  one  side 
or  the  other,  the  disclosure  is  fatal  to  the  case.  No  consent 
of  the  defendant  can  neutralize  its  effect.  A  stipulation,  in 
the  most  solemn  form,  to  waive  the  objection,  would  be  tainted 
with  the  vice  of  the  original  contract,  and  void  for  the  same 
reason.  Wherever  the  contamination  reaches,  it  destroys. 
The  principle  to  be  extracted  from  all  the  cases  is,  that  the 
law  will  not  lend  its  support  to  a  claim  founded  upon  its  vio- 
lation."   (Coppell  v.  JBM,  7  Wall,  542.) 

Recurring  now  to  the  character  of  the  contract,  there  is  no 
conflict  in  regard  to  the  important  facts.  Upon  a  given  and 
ascertained  state  of  facts,  the  validity  or  invalidity  of  a  con- 
tract is  a  question  of  law.  There  is  nothing  for  the  jury  to 
pass  upon.  Upon  the  validity  of  this  contract,  I  do  not  think 
that  there  is  a  discrepancy  between  the  law  as  expounded  by 
the  Court  of  Appeals  of  New  York  and  by  the  United  States- 
Supreme  Court.  The  cases  of  Lyon  v.  Mitchell  and  Cummins 
v.  Barculo  are  very  far  from  validating  such  an  agreement  as 
is  here  sued  upon. 

In  view  of  the  decision  in  Tool  Co.  v.  Norris,  (2  Wall.,  45,) 
it  is  not  important  to  ascertain  what  the  precise  duties  of  Mr* 
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Oscanyan,  as  consul-general,  were.  By  virtue  of  his  office,, 
and  by  virtue  of  his  position  as  an  officer  of  the  Turkish  Gov- 
ernment here,  and  through  his  acquaintance  with  Rustan 
Bey,  the  plaintiff  held  close  and  confidential  relations  with 
that  gentleman.  He  had  an  influence  over  him,  and  was 
trusted  and  esteemed  by  him.  The  plaintiff  is  now  seeking 
to  obtain  payment  for  the  exercise  of  his  influence  over  a  pur- 
chasing agent,  which  resulted  in  procuring  a  contract  to  fur- 
nish supplies  to  the  Government  of  which  both  were  officers, 
at  the  time  of  such  contract.  An  agreement  to  pay  for  such 
services  being  void,  the  plaintiff  has  no  cause  of  action,  and 
the  motion  of  the  defendant  is  granted. 

Theodore  W.  Dwight,  Richard  CPOormcm  and  Herman 
H.  Shook,  for  the  plaintiff. 

Francis  N.  Bangs  and  Edmund  R.  Robinson,  for  the 
defendant. 


Akdbsw  J.  Smith  vs.  The  Town  of  Yates. 

The  Act  of  the  Legislature  of  New  York,  passed  April  19th,  1869,  {Lav*  of  New 
York,  of  1869,  chap.  241, />,  447,)  authorized  any  town  in  the  county  of  Or- 
leans, "  situate  along  the  route  of  the  Lake  Ontario  Shore  Railroad/1  after 
certain  proceedings,  to  issue  its  bonds  in  aid  of  the  building  of  the  road.  Such 
bonds  were  issued  by  the  town  of  T.,  in  said  county,  although,  at  the  time,, 
the  route  of  the  road  was  not  located  through  or  along  that  town,  in  the 
manner  prescribed  by  the  General  Railroad  Act  of  April  2d,  1850,  (Lav*  of 
Are*  York,  of  1850,  chap.  140,/?.  211,)  under  which  the  railroad  corporation 
was  organized :  Held,  that  the  want  of  such  location  was  no  objection  to  the 
TtHitj  of  the  bunds. 

(Before  Wallace,  J.f  Northern  District  of  New  York,  July  18th,  1878.) 

« 

Wallace,  J.     The  only  open  question  in  this  case,  under 
the  decisions  which  are  controlling  on  this  Court,  is,  whether 
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or  not  the  defendant  was  authorized  by  the  Act  of  April  19th, 
1869,  (Laws  of  New  York,  of  1869,  chap.  241,  p.  447,)  to  lend 
its  credit  to  the  Lake  Ontario  Shore  Railroad  Company,  to- 
wards the  construction  of  the  railroad.  If  it  was  so  author- 
ized, the  plaintiff,  who  is  a  bona  fide  holder  of  the  coupons  in 
suit,  can  rely  upon  the  recitals  contained  in  the  body  of  the 
bonds,  and  the  defendant  cannot  be  heard  to  set  up  that  its 
officers  disregarded  the  requirements  of  the  statute  in  issuing 
the  bonds.  (Miller  v.  The  Town  of  Berlin,  13  Blatchf  C. 
C.  7?.,  245.) 

By  the  Act  in  question,  upon  the  application  in  writing  of 
twelve  or  more  freeholders,  residents  in  any  town  in  the 
county  of  Orleans,  situate  along  the  route  of  the  Lake  On- 
tario Shore  Railroad,  it  is  made  the  duty  of  the  county  judge 
wherein  such  town  is  situated,  to  appoint  three  or  more  com- 
missioners for  said  town,  and  the  commissioners,  when  thus 
appointed,  are  authorized  to  borrow  money  on  the  faith  and 
credit  of  their  respective  towns,  .and  issue  bonds  for  that  pur- 
pose. If  the  town  of  Yates  was  one  of  the  towns  thus  author- 
ized to  lend  its  credit,  the  county  judge  properly  appointed 
commissioners  for  the  purposes  of  the  Act,  and  these  com- 
missioners became  the  agents  of  the  town,  and,  having  issued 
the  bonds  of  the  town,  it  is  not  material  to  inquire  whether, 
in  doing  so,  they  observed  or  disregarded  the  terms  of  their 
authority.  If  the  town  of  Yates  was  authorized  thus  to  lend 
its  credit,  it  was  because  it  was  a  town  situate  along  the  route 
of  the  Lake  Ontario  Shore  Railroad,  within  the  meaning  of 
the  Act,  and,  therefore,  one  of  a  designated  class  of  towns 
upon  which  authority  was  conferred;  and  here  arises  the 
point  upon  which  the  defence  of  this  action  rests.  The 
plaintiff  has  not  shown  that,  at  the  time  the  commissioners 
were  appointed  by  the  county  judge,  the  route  of  the  rail- 
road was  located  through  or  along  the  town  of  Yates,  in  the 
manner  prescribed  by  the  General  Railroad  Act  of  1850, 
(Laws  of  New  York,  of  1850,  chap.  140,  p.  211,)  under  which 
the  Lake  Ontario  Shore  Railroad  was  organized.  Section  22 
of  that  Act  requires  every  company  formed  under  that  Act, 
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before  constructing  any  part  of  their  road  into  or  through  any 
county  named  in  their  articles  of  association,  to  make  a  map 
and  profile  of  the  route  intended  to  be  adopted,  certified  by 
the  president  and  engineer,  or  a  majority  of  the  directors,  and 
filed  in  the  office  of  the  clerk  of  the  county  in  which  the  road 
is  to  be  made.    Subsequent  provisions  of  that  section  indicate 
the  object  of  the  requirement,  which  is  in  order  that  the  pub- 
He  may  know  what  location  of  the  route  is  proposed,  and  that 
any  person  aggrieved  may  apply  to  a  justice  of  the  Supreme 
Court  for  the  appointment  of  commissioners,  who  are  author- 
ized to  alter  the  route.    Section  23  of  that  Act  authorizes  the 
directors,  by  a  two-thirds  vote  of  their  whole  number,  to 
change  the  route,  or  any  part  of  the  route,  of  their  road,  upon 
filing  a  survey,  map  and  certificate  of  such  alteration ;  and 
provides  that  no  such  alteration  shall  be  made  in  any  city  or 
village  without  the  sanction  of  a  vote  of  two-thirds  of  the 
common  council  or  trustees,  and  awards  compensation  to  all 
persons  for  any  injury  done  to  lands  that  may  have  been 
donated  to  the  company,  in  case  the  route  is  altered  after  the 
company  has  commenced  grading ;  and  concludes,  by  apply- 
ing all  the  provisions  relative  to  the  first  location  to  the  new 
or  altered  location. 

The  defendant  insists,  that,  as  there  is  no  proof  that  the 
route  of  the  road  was  located  according  to  these  provisions, 
there  is  nothing  to  show  that  the  defendant  was  a  town  situ- 
ate along  the  route  of  the  road,  within  the  meaning  of  the 
law,  and,  therefore,  nothing  to  show  that  it  was  authorized  to 
lend  its  credit  to  the  road.  The  position  must  rest  on  the 
argument,  that  the  words  "  situate  along  the  route  "  of  the 
road,  as  used  in  the  Act  of  1869,  mean  "  situate  along  the 
route  as  located,  pursuant  to  the  terms  of  the  General  Railroad 
Act.  The  question  then,  is,  what  does  the  Act  mean  when  it 
authorizes  any  town  situate  along  the  route  of  the  railroad  to 
bond?  The  language  is  to  be  interpreted  in  the  light  of  ex- 
isting facts.  If  a  railroad  had  already  been  built,  it  would, 
no  doubt,  refer  to  the  actual  route  of  the  road  ;  and,  if  that 
route  differed  from  another  indicated  by  a  map  and  profile 
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made  and  filed  pursuant  to  the  General  Railroad  Act,  no  one 
would  doubt  that  the  Legislature  referred  to  the  town  upon 
the  actual  route.  But,  when  the  language  is  used  in  refer- 
ence to  a  railroad  not  yet  built,  it  refers  to  a  town  upon  the 
contemplated  route  of  the  road.  {County  of  Callaway  y. 
Foster,  98  U.  S.,  567,  574.)  The  statute,  then,  means  to 
authorize  any  town  which  may  be  situated  along  the  contem- 
plated route  of  the  railroad  to  lend  its  credit  to  the  enter- 
prise. It  does  not  attempt  to  prescribe  the  evidence  by  which 
the  route  contemplated  shall  be  made  manifest ;  and  a  con- 
struction which,  in  effect,  would  define  the  evidence  of  the 
fact,  would  require  an  interpolation  not  warranted  by  the 
spirit  of  the  legislation.  The  primary  object  of  such  legisla- 
tion is  to  enable  corporations  to  obtain  the  means  to  build 
projected  roads  by  the  aid  of  such  municipalities  as  may  be 
induced  to  co-operate,  and  proceeds  upon  the  theory  that 
this  will  be  secured  by  stimulating  rivalry  among  different 
localities  which  may  be  induced  to  compete  for  the  benefits 
of  the  enterprise.  Of  necessity,  it  contemplates  that  compet- 
ing municipalities  will  measurably  control  the  selection  of  the 
route  of  the  railroad.  It  is,  therefore,  not  fairly  to  be  im- 
plied that  the  Legislature  intended  that  the  route  should  be 
definitely  located  before  the  municipalities  should  be  in  a 
position  to  co-operate  in  the  enterprise.  If  it  was  the  intent 
of  the  Act  that  no  town  should  take  proceedings  to  secure 
the  road  until  it  had  secured  the  location,  that  intent  seem* 
quite  inconsistent  with  the  general  purpose  of  the  legislation ; 
and,  if  this  was  not  the  intent,  it  is  hardly  to  be  inferred  that 
formal  evidence  was  intended  to  be  required  of  a  non-essential 
condition.  In  my  view  of  the  Act,  if  there  had  been  nothing 
indicating  that  the  route  of  the  road  was  located,  and  no  evi- 
dence that  the  defendant  was  a  town  situate  along  the  route 
of  the  road,  the  plaintiff  should  recover,  on  the  ground  that 
it  was  the  intent  of  the  Act  to  authorize  any  town  upon  the 
contemplated  or  proposed  route  of  the  road  to  lend  its  credit, 
and,  in  this  behalf,  to  procure  the  appointment  of  commis- 
sioners to  whose  judgment  the  interests  of  the  town  were  to 
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be  committed.     The  Act  provides  that  the  commissioners 
shall  not  issue  bonds  until  they  have  obtained  the  consent  of 
a  majority  of  the  taxpayers  of  the  town,  and  of  persons  own- 
ing more  than  one-half  of  the  taxable  property  qf  the  town ; 
and  it  also  provides  that  no  portion  of  the  bonds,  or  of  the 
moneys  arising  therefrom,  shall  be  paid,  laid  out  or  expended 
in  any  other  town  than  that  by  which  such  bonds  shall  be 
issued,  until  at  least  ten  thousand  dollars  per  mile,  upon  an 
average,  shall  have  been  paid  or  expended  upon  the  grading 
or  construction  of  each  mile  of  said  road  lying  within  sucl 
town,  unless  said  road  shall  be  graded  and  made  ready  for 
laying  the  rails  thereon  through  such  town  at  a  less  cost  than 
ten  thousand  dollars  per  mile ;  but,  by  the  terms  of  the  Act, 
this  provision  is  not  to  apply  to  any  town  through  which  the 
road  shall  not  run.   The  commissioners  are  to  be  controlled  by 
the  wishes  of  the  taxpayers  of  the  town  in  issuing  the  bonds, 
and  the  railroad  company  is  prohibited  from  using  the  mon- 
eys derived  from  the  town  until  the  town  is  substantially 
secured  in  the  location  of  the  road.     Unless  the  taxpayers 
are  satisfied  that  the  town  will  derive  the  benefit  of  the  loca- 
tion of  the  road,  it  is  to  be  inferred  they  will  not  consent  to 
the  incurring  of  the  debt.    After  it  is  incurred,  the  railroad 
company  is  required  to  observe  good  faith.    It  is  repugnant 
to  common  sense  to  believe  that  legislation  like  the  present 
contemplates  that  the  municipalities  are  to  be  secured  the 
benefits  of  the  enterprise  before  they  can  be  called  on  to 
assist  in  its  promotion.    An  Act  that  imposed  such  con- 
ditions would  be  an  absurdity ;  and  an  Act  that  made  a  paper 
location  a  pre-requisite  to  the  co-operation  of  the  town,  would 
seem  to  be  more  absurd,  because  it  would  not  secure  the  loca- 
tion, while  calculated  to  make  it  appear  in  fact  secured. 

In  arriving  at  the  conclusion  reached,  I  have  not  lost  sight 
of  the  rules  which  require  a  strict  construction  of  statutes 
which  impose  a  charge  upon  the  property  of  the  citizen  with- 
out his  consent,  and  which  require  proof  of  all  jurisdictional 
facts  before  effect  can  be  given  to  a  judicial  act  taken  in  a 
special  statutory  proceeding.    But,  for  the  reasons  stated  in 
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Munson  v.  The  Town  of  Lyons,  (L2  Blatehf.  G.  C.  JR.,  539,) 
these  rules  must  be  essentially  modified  in  their  application  to 
acts  like  the  one  in  question,  designed  to  pat  upon  the  market, 
and  invest  with  all  the  attributes  of  value,  securities  which 
will  attract  the  investments  of  those  wh©  are  ignorant  of  the 
history  of  the  particular  proceeding  under  which  they  are 
issued.  If  these  rules  were  6trictly  applied,  and  it  could  be 
shown  that  one  of  the  twelve  freeholders,  upon  whose  appli- 
cation the  county  judge  appointed  the  commissioners,  was 
'not  in  fact  a  resident  of  the  town,  the  whole  proceeding 
would  fail  and  the  bonds  be  void  ;  and,  if  every  purchaser 
were  bound,  at  his  peril,  to  inquire  and  correctly  ascertain  if 
every  freeholder  who  so  applied  was  in  fact  a  resident,  there 
would  be  no  sale  for,  and  little,  if  any,  value  to  the  bonds. 
As  was  said  by  Mr.  Justice  Strong,  (Town  of  Venice  v.  Mur- 
doch, 92  U.  S.,  494, 497) :  "  No  sane  person  would  have  bought 
a  bond  with  such  an  obligation  resting  upon  him." 
Judgment  is  ordered  for  the  plaintiff. 

Charles   T.  Richardson  and  Albertus  Perry,   for  the 
plaintiff. 

Irving  M.  Thompson  and  George  F.  Danforth,  for  the 
defendant. 


The  Ready  Roofing  Company  and  William  H.  H.  Childs 

vs. 
Benjamin  H.  Taylor  and  others.    In  Equity.        j 

« 

The  principles  stated  which  govern  the  question  whether  a  cause  shall  be  re- 
argued, after  a  decision. 

The  rules  stated  which  govern  the  question  of  granting  a  new  trial,  to  introduce 
new  evidence. 
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The  knowledge  and  diligence  of  counsel  are  to  be  considered,  on  such  question, 

the  nine  ts  those  of  the  party. 
In  this  case,  it  was  held,  that,  by  the  exercise  of  ordinary  diligence,  the  new 
eridence  sought  to  be  introduced  could  have  been  discovered,  so  as  to  be  intro- 
duced at  the  former  trial,  and  that  it  was  not  of  such  materiality  and  weight 
that  it  would  probably  change  the  result. 
The  form  of  a  decree  establishing  the  validity  of  letters  patent,  commented  on. 
A  violation  of  an  injunction  in  a  suit  on  letters  patent  not  having  been  wilful, 
and  a  motion  for  an  attachment  for  contempt  for  such  violation  having  been 
made,  with  a  view  to  determine  whether  the  method  used  by  the  defendant 
was  an  infringement  of  the  patent,  the  Court,  in  adjudging  the  defendant 
guilty  of  such  contempt,  ordered  that  he  pay  to  the  plaintiff  the  profits  and 
damages  on  account  of  the  violation  of  the  injunction,  and  the  costs  of  the 
proceeding. 

(Before  WazELnt,  J.,  Southern  District  of  New  York,  July  23d,  1878.) 

Wheeler,  J.  This  cause  has  been  further  heard  on  the 
motion  of  the  defendants  for  a  modification  of  the  decree 
heretofore  made  on  the  original  pleadings  and  proofs,  for  re- 
opening the  case  on  affidavits  of  new  proofs,  for  re-settlement 
of  the  decree,  and  the  motion  of  the  orators  for  an  attachment 
for  a  violation  of  the  injunction  issued  in  pursuance  of  the  de- 
cree. Ordinarily,  parties  against  whom  proceedings  for  con- 
tempt in  violating  an  injunction  are  pending,  will  not  be 
heard  upon  other  proceedings  to  affect  the  injunction,  until 
they  have  cleared  themselves  from,  or  purged  themselves  of, 
the  contempt.  But,  in  these  proceedings,  the  parties  appear  to 
be  endeavoring,  by  mutual  understanding,  to  try  a  question 
of  right  between  them,  and  not  any  charge  for  wilful  dis- 
obedience of  the  order  of  the  Court ;  and,  for  the  purpose 
of  trying  the  right,  all  these  motions  have  been  heard  to- 
gether. 

It  is  not  understood,  that,  after  a  full  hearing,  and  espe- 
rially  after  decision  thereupon,  the  parties  to  a  cause  have 
^7  right  to  have  it  re-argued  by  either  the  same  or  different 
counsel  Still,  as  a  matter  of  discretion,  the  defendants  have 
•piu  been  heard  by  new  counsel.  And,  after  re-examina- 
faon  of  the  cause,  so  far  as  has  in  any  wise  been  thought  due 
*°  the  further  argument,  no  substantial  reason  is  seen  for  any 
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decision  different  from  that  already  made  upon  the  case  as 
originally  presented. 

The  new  proofs  offered  consist  of  three  English  patents 
and  one  American  patent,  and  oral  testimony  of  witnesses. 
The  motion  to  re-open  the  case  is,  substantially,  a  motion  for 
a  new  trial,  for  the  introduction  of  new  evidence,  and  must  be 
governed  by  the  same  rules  that  such  motions  are.  These 
rules  require  that  the  evidence  be  newly  discovered  in  fact ; 
that,  by  the  exercise  of  ordinary  diligence,  it  could  not  be 
discovered  so  it  could  be  introduced  at  the  former  trial ;  and 
that  it  be  of  such  materiality  and  weight  that  it  would  prob- 
ably change  the  result.  And,  upon  such  questions,  the 
knowledge  and  diligence  of  counsel  must  be  considered  the 
same  as  those  of  the  party. 

It  does  not  at  all  appear  but  that  this  evidence  was  all 
seasonably  known  to  the  counsel  of  the  party  now  seeking  an 
opportunity  to  introduce  it.    New  counsel  make  the  motion, 
and  no  affidavit  or  statement  of  the  former  counsel  as  to  his 
knowledge  is  offered,  nor  the  lack  of  it  in  any  way  explained 
or  supplied.    The  affidavit  of  the  defendant  Rankin  only  is 
offered  on  this  point,  and  that  is  confined  to  the  state  of  his 
own  personal  knowledge,  and  does  not  extend  to  his  belief 
even  of  that  of  the  counsel  or  co-defendants.    And,  if  that  of 
himself  was  all  that  is  necessary  to  be  shown,  his  affidavit 
falls  far  short  of  the  requirements.    As  to  the  patents,  he 
merely  says  that  he  never  saw  the  American  one,  and  did  not 
know  of  the  existence  of  two  of  the  English  ones  till  after 
the  hearing.    The  connection  in  which  he  denies  seeing  the 
one  and  knowledge  of  the  other  raises  a  quite  strong  infer- 
ence that  he  knew  of  the  existence  of  the  former,  and,  if  he 
did,  probably  his  counsel  knew  of  its  contents.    And,  whether 
he  know  of  any  of  them  or  not,  they  all  appear  to  have  been 
found  among  the  records  of  the  Patent  Office,  where  they 
might  have  been  found  as  readily  before  as  after  the  hearing. 

With  respect  to  the  new  oral  proof,  he  says  that  he  took 
much  personal  interest  in  the  preparation  of  the  case  for 
trial,  and  that  not  until  during  the  argument  of  the  case  be- 
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fore  the  Court  did  it  eeem  possible  to  him  that  any  distinc- 
tion would  be  attempted  to  be  drawn,  by  any  body,  between  a 
layer  of  bituminous  material  and  a  coat  of  the  same  mixture 
between  sheets  of  tarred  roofing  paper ;  and  that  during  the 
examination  of  the  witnesses  no  such  distinction  was,  by  any- 
thing that  transpired,  called  to  his  attention.  In  this  he  is 
clearly  either  at  fault,  or  in  error.  That  distinction  was  made 
prominent  in  the  testimony  of  the  patentee,  at  the  first  taking 
of  testimony  in  the  cause  on  the  part  of  the  orators,  and  he 
defined  what  he  claimed  to  be  a  layer  of  bituminous  material 
in  the  sense  used  in  his  patent  and  in  the  trade,  very  distinct- 
ly, and  also  the  difference  between  it  and  a  coating,  in  the 
same  senses.  He  said :  "  These  layers  of  bituminous  compo- 
sition and  paper"  "have  a  distinct  identity  and  utility  of 
their  own,  and  are  as  different  from  each  other  as  the  layers 
of  brick  and  layers  of  mortar  are  in  a  brick  house  ; "  and  that 
"  it  would  be  impossible  to  conceive  of  a  coating  separate 
and  apart  from  the  thing  coated."  That  the  counsel  of  this 
defendant  fully  understood  this  distinction  at  that  time  fully 
appears  from  the  cross-examination,  where  he  inquired  par- 
ticularly of  the  witness  in  regard  to  it.  The  same  distinction 
also  appears  to  have  been  taken  at  various  places  in  the  cross- 
examination  of  the  defendants'  witnesses.  So,  if  the  defend- 
ant means  to  be  understood  that  the  distinction  was  not  made 
at  all,  he  is  in  grave  error ;  if  merely  that  he  did  not  notice 
it,  he  was  greatly  in  fault,  if  he  relied  upon  himself  to  notice 
what  occurred  But,  whether  he  noticed  it  or  not,  his  coun- 
sel did,  which,  as  before  mentioned,  is  the  same  as  if  he  had. 
The  distinction  was  apparent,  and  the  failure  to  notice  and 
comprehend  it6  materiality,  if  there  was  such  failure,  is  whol- 
ly unaccounted  for. 

The  defendant  does  not  expressly  say  whether  he  knew 
of  the  existence  of  this  new  testimony  or  not ;  but,  as  some 
of  it  is  from  himself,  he  must  have  known  of  that,  and  as 
most  of  the  rest  is  from  witnesses  before  examined  in  his 
own  behalf,  he  probably  knew  of  that.      That  from  whol- 
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ly  new  witnesses   besides  himself    would  be   wholly  inde-  { 

cisive. 

The  application  seems  to  be  reduced  to  standing  upon 
the  groipd,  solely,  that  the  defendant  himself  did  not  notice 
that  distinction  which  was  early  and  clearly  made,  and  that 
he  could  better  his  case  now  that  he  has  noticed  it.  Had  he 
been  managing  his  own  cause  this  would  not  furnish  one  of 
the  gravest  reasons  mentioned  by  the  late  Circuit  Judge, 
Johnson,  in  Buerk  v.  Imhaeuser^  (10  Pat  Off.  Gaz^  907,) 
for  the  departure  from  the  ordinary  course  of  the  admin- 
istration of  justice  sought.  Still  less  is  it  sufficient  when 
he  was  represented  by  able  counsel,  who,  for  aught  that  ap- 
pears, noticed,  appreciated  and  attended  to  that  which  he  did 
not.  • 

No  point  in  these  respects  has  been  made  by  the  counsel 
for  the  orators,  but  the  ending  litigation  is  a  matter  in  which 
the  Courts  themselves  and  other  suitors,  as  well  as  the  public, 
have  an  interest,  and  new  trials  should  not  be  granted  in  a 
Court  where  so  many  causes  are  waiting  for  one  trial  even, 
as  there  are  in  this,  especially,  without  proper  reasons  made 
to  appear  not  only  when  questioned  but  in  fact. 

But,  if  these  grounds  should  be  passed,  there  would  re- 
main the  question  as  to  whether  the  new  proof  is  of  sufficient 
materiality  and  weight.  One  of  the  English  patents  was  for 
*a  coating  or  layer  of  adhesive  material  and  broken  glass  on 
paper  or  boards,  to  be  applied  to  the  bottoms  of  ships  or  other 
surfaces,  to  protect  them  from  worms ;  one  for  a  fabric  com- 
posed of  a  sheet  of  cloth  between  two  layers  of  bitumen;  the 
other  for  a  layer  of  bituminous  material,  but  whether  it  was 
placed  between  sheets  of  paper  or  cloth  does  not  clearly  ap- 
pear. The  American  patent  is  for  a  fabric  "  consisting  of  a 
central  layer  or  web  of  cloth,  or  its  equivalent,  covered  on 
both  sides  with  adhering  layers  of  water-proofing,  the  out- 
ward side  of  one  of  which  is  covered  with  a  layer  of  paper 
fixed  thereto  by  contact  with  the  water-proofing  while  it  is  in 
a  warm  and  plastic  state,  while  upon  and  embedded,  in  the 
outward  side  of  the  other  layer  of  water-proofing  is  a  layer 
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of  sand  or  its  equivalent,  forming  the  uppermost  or  weather 
surface  of  the  article."  The  patent  in  controversy  is  for  a 
fabric  composed  of  a  layer  of  bituminous  material  between 
sheets  of  saturated  paper,  increased  in  thickness  by  the  addi- 
tion of  alternate  layers  of  material  and  paper  when  and  as  de- 
sired. The  mere  statement  of  the  composition  of  these  va- 
rious fabrics  shows  that  the  one  covered  by  this  patent  differs 
from  all  the  others.  That  described  in  the  American  patent 
is  most  like  this.  That  has  the  same  layers  of  water-proofing, 
as  it  is  there  called,  but  not  protected  by  saturated  paper, 
.  nor  its  equivalent,  but  by  a  layer  of  sand,  on  the  outside, 
and  by  common  paper  or  cloth  between  the  layers,  and  com- 
mon paper  on  the  inside,  making  the  structure  of  it  quite 
different. 

The  oral  proof,  if  received,  would  be  mostly  that  of  wit- 
nesses before  examined,  as  before  mentioned,  merely  making 
more  full  explanations  and  descriptions  of  what  they  have 
already  described.  Most  of  them  have  already  testified  to 
making  material  similar  to  that  patented,  before  the  time  of 
the  invention,  but,  when  called  upon  to  describe  the  process, 
have  given  one  that  would  produce  a  fabric  without  an  inter- 
posed layer  of  bituminous  material.  They  now  say  that  the 
nature  of  the  materials  used  was  such  that  more  than  a  coat- 
ing would  necessarily  be  left.  Probably  it  would,  in  some 
parts  of  the  product ;  but,  if  so,  the  making  a  layer  was  not 
the  object  sought,  and  the  one  produced  would  be  uneven 
and  thin  or  wholly  wanting  in  places,  and  not  at  all  such  a 
layer  of  uniform  thickness  as  the  patent  describes.  Such 
places  of  thick  material  account  for  what  appearance  there  is 
of  a  layer  in  the  fragments  of  old  roofing  attached  to  the  affi- 
davit of  William  A.  Gay. 

The  new  witnesses,  aside  from  the  defendant  Rankin,  are 
E.  Burgess  Warren,  whose  testimony  would  be  to  making 
the  same  material  before  testified  about  by  Howard  Kirk  and 
merely  cumulative  to  his ;  and  Davis  W.  Bailey,  whose  testi- 
mony would  be  to  making  roofing  of  saturated  cheap  muslin 
between  sheets  of  saturated  paper,  of  saturated  drilling  ad- 
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hered  to  saturated  roofing  felt  by  a  mixture  of  residuum  of 
coal-tar,  pine-tar,  and  pulverized  soap  stone,  and  by  substi- 
tuting manilla  paper  for  the  muslin,  before  the  invention  of 
this  patentee.*  These  products  would  be  different  from  the 
patented  fabric,  or,  at  most,  not  so  nearly  like  it  that  their 
manufacture  would  clearly  be  an  anticipation. 

All  together,  this  falls  far  short  of  the  plainest  proof  that 
the  new  evidence  would  lead  the  Court  to  a  different  result, 
said  by  the  learned  Circuit  Judge  to  be  requisite,  in  the  case 
of  Buerk  v.  Imhaeuser,  before  cited. 

The  decree,  as  already  settled,  establishes  the  validity  of 
the  patent,  without  giving  it  any  construction,  and  restrains 
infringement  in  the  same  general  terms.  This  is  understood 
to  be  in  accordance  with  common  but  not  uniform  practice. 
Where  a  patent  is  open  to  construction,  and  is  sustained  upon 
some  construction  given,  it  would  tend  to  lessen  doubt  and 
confusion  to  have  the  decree  conform  to  the  construction. 
This  patent  is  not  very  peculiar  in  this  respect,  and,  whatever 
construction  it  has  received,  is  readily  accessible  in  the 
opinion  filed.  Under  these  circumstances,  it  is  not  thought 
to  be  necessary  to  the  preservation  of  the  rights  of  the  par- 
ties to  now  set  aside  the  decree  filed  and  settle  it  anew. 

The  motions  of  the  defendants  are,  therefore,  severally 
overruled. 

The  patent  established  by  the  decree  is,  as  before  men 
tioned,  for  a  roofing  fabric  composed  of  a  layer  or  layers  of 
bituminous  composition,  protected  and  strengthened  by  outer 
and  alternate  sheets  of  saturated  paper.  The  defendants 
avow  making,  since  the  injunction,  and  intention  to  further 
make,  if  allowed,  four  sorts  of  roofing,  which  the  orators 
claim  are  infringements,  and  the  defendants  that  they  are 
not.  Each  has  one  or  more  layers  of  bituminous  composi- 
tion. It  is  said  that  the  layers  are  of  coal-tar  pitch,  which  is 
different  from  bitumen,  and  that,  therefore,  the  fabric  is  dif- 
ferent. The  patent  specifies  bituminous  material.  What- 
ever has  the  qualities  of  bitumen  is,  to  that  extent,  bitumi- 
nous.    This  pitch,  although  very  different  from  bitumen  in 
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some  respects,  has  the  qualities  of  it  in  several,  and,  perhaps, 
in  most  that  are  important  in  these  fabrics.     They  are  both 
adhesive,  impervious  to  water,  and  plastic,  and  useful  for 
these  qualities  in  this  art.     In  this  sense,  which  is  that  of  the 
patent,  the  pitch  is  bituminous.     In  each  sort  of  the  defend- 
ants' roofing  the  layers  are  protected  on  the  side  uppermost 
in  use  by  saturated  paper,  and  in  two  of  them  on  the  under 
side  also.    In  one  of  the  others  unsaturated  manilla  paper, 
and  in  the  other  unsaturated  felt,  is  substituted  for  the  satu- 
rated paper  on  the  under  side.    In  some  of  them  cloth,  in 
others  unsaturated  manilla,  and  in  still  others  unsaturated  felt 
paper,  is  inserted  between  the  layers.    Those  that  have  satu- 
rated paper  on  each  side  of  the  fabric  embrace  all  the  ingre- 
dients of  the  orators,  arranged  in  the  same  way,  for  the  same 
purposes,  and  to  the  same  effect,  with  the  addition  of  the  in- 
terior sheets  of  paper  and  cloth.     These  additions  may  be  im- 
provements, but,  if  they  are,  the  use  of  the  invention,  to  im- 
prove it,  is  none  the  less  an  infringement.    Neither  manilla 
paper  nor  the  unsaturated  felt  is  a  new  discovery,  as  a  substi- 
tute for   saturated   paper,  to  protect    the  under    side  or 
strengthen  the  interior  of  such  fabrics.     They  are  mentioned 
or  alluded  to  as  such  in  the  original  patent.     It  is  argued, 
that  the  use  of  equivalents  known  to  be  such  at  the  time  of 
the  patent,  and  not  specified  as  such  in  it,  is  not  an  infringe- 
ment, and  that  the  reissue  cannot  be  helped  out  by  reference 
to  the  original,  in  this  respect.     Of  course,  the  reissue  is  all 
the  patent  in  force,  but  then  the  argument  does  not  seem  to 
be  well  founded.    In  Seymour  v.  Osborne^  (11  Wall.,  516,) 
Mr.  Justice  Clifford,  at  p.  556,  says :  "  Mere  formal  altera- 
tions in  a  combination  in  letters  patent,  however,  are  no  de- 
fence to  the  charge  of  infringement,  and  the  withdrawal  of 
one  ingredient  from  the  same  and  the  substitution  of  another 
which  was  well  known,  at  the  date  of  the  patent,  as  a  proper 
substitute  for  the  one  withdrawn,  is  a  mere  formal  alterna- 
tion of  the  combination,  if  the  ingredient  substituted  per- 
forms substantially  the  same  function  as  the  one  withdrawn." 
Here  the  manilla  paper  and  unsaturated  felt  do  perform  sub- 
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stantially  the  same  function  as  the  saturated  paper  they  are 
substituted  for  in  the  defendants'  fabrics.  This  case  is  much 
like  Walton  v.  Potter,  (4  Scott,  91,  and  Web.  Pat.  Cos.  585,) 
in  which  Ch.  J.  Tindal  instructed  the  jury  that  the  question 
of  infringement  was  not  simply  whether,  in  form  or  circum- 
stances that  might  be  more  or  less  immaterial,  that  which 
had  been  done  by  the  defendants  varied  more  or  less  from  the 
specifications  of  the  plaintiffs  patent,  but  whether,  in  reality, 
in  substance,  and  in  effect,  the  defendants  had  availed  them- 
selves of  the  plaintiff's  invention,  in  order  to  make  that  fabric 
In  this  case,  the  samples  of  the  different  manufacturers, 
and  the  testimony  of  witnesses  expert  in  the  business,  show 
quite  satisfactorily,  that  the  defendants  have  availed  them- 
selves of  the  invention  secured  by  the  patent,  to  make  the 
fabrics  they  avow  making.  For  this  use  of  the  invention 
they  are  adjudged  guilty  of  contempt.  As  this  use  does  not 
appear  to  have  been  a  wilful  disregard  of  the  orders  of  the 
Court,  and  the  question  in  regard  to  it  has  been  submitted  by 
the  parties  in  this  manner,  it  is  not  thought  that  any  further 
punishment  for  it  than  the  payment  of  all  profits  made  or 
damages  occasioned  by  it,  with  the  costs  of  these  proceedings, 
is  necessary,  in  order  to  do  justice  to  the  parties  and  vindi- 
cate the  authority  of  the  Court.  The  payment  of  these  sums 
is  deemed  necessary  for  those  purposes,  and  should  be  se- 
cured, if  necessary,  by  attachment  of  the  persons  of  the  de- 
fendants. Therefore,  let  an  order  be  entered  denying  the 
motions  of  the  defendants,  adjudging  them  guilty  of  con- 
tempt, that  a  separate  account  be  taken  by  the  master  to 
whom  the  cause  is  referred,  of  the  profits  and  damages  be- 
yond, if  any,  on  account  of  this  violation  of  the  injunction, 
and  for  the  separate  taxation  of  the  costs  of  this  proceeding, 
and  for  the  payment  of  the  whole  to  the  orators  within  twenty 
days  from  the  filing  the  report  of  the  master  and  taxation  of 
the  costs,  and  that,  in  default  of  such  payment,  the  defend- 
ants be  committed  until  payment  be  made. 

Frank  «/.  Mather,  for  the  plaintiffs. 

James  A.  Hudson,  for  the  defendants. 
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Simeon  Howes  and  others 

vs. 
Chable8  McNeal.     In  Equity. 

The  reissued  letters  patent  granted  to  Simeon  Howes,  Gardner  E.  Throop, 
Alphens  Babcock,  Norman  Babcock  and  Carlos  Ewell,  March  5th,  1872,  for 
an  "improvement  in  grain  separators  and  scourers,"  and  extended  for  seven 
yew  from  March  16th,  1872,  the  original  patent  haying  been  granted  to 
Howes  and  Throop,  March  16th,  1898,  are  valid. 
The  first  claim  of  said  reissue,  namely,  "  The  combination  with  a  suction  fan, 
•eonring  mechanism,  perforated  inclosing  shell,  and  outer  tight  casing,  of  a 
draught  passage  connecting  the  chamber  outside  of  said  perforated  shell 
directly  with  the  fan  case,  ssid  passage  being  provided  with  auxiliary  air  in- 
lets or  openings,  substantially  as  and  for  the  purpose  set  forth,"  is  infringed 
by  a  machine  which  embodies  in  combination  all  the  elements  which  make  up 
such  claim,  they  being  combined  in  substantially  the  same  way  and  for  the 
**me  purpose,  and  having  the  same  combined  mode  of  operation  as  in  the  pat- 
ent, although  in  the  infringing  machine  the  direction  of  the  current  is  at  first 
reversed,  and  the  refuse  is  carried  through  an  opening  in  the  inner  wall,  and 
then  through  an  auxiliary  fan  into  another  upward  passage,  to  reach  the  main 
foo,  instead  of,  as  in  the  patent,  being  at  first  carried  directly  upward  through 
the  draught  passage,  to  reach  the  main  fan,  and  although,  in  the  infringing 
machine,  the  increased  supply  of  air  is  brought  into  the  inside  of  the  scourer, 
and  through  the  perforations  into  the  annular  space  between  the  scourer  and 
the  outer  casing,  instead  of,  as  in  the  patent,  coming  through  auxiliary  air  in* 
lets  in  the  bottom  of  the  outer  casing. 
The  application  for  the  patent  was  filed  in  January,  1855,  and  rejected  in  March., 
1855.    In  June,  1856,  the  inventors  filed  a  paper  stating  that  they  withdrew 
their  application,  and  requesting  the  return  of  $20.    The  withdrawal  was 
made  for  the  purpose  of  filing  a  new  application.    The  $20  was  refunded  in 
June,  1856.    At  that  time  one  of  the  inventors  directed  E.,  a  patent  agent,  to 
prepare  a  new  specification.     E.  neglected  to  do  so  till  April,  1857.    At  that 
time  a  new  specification  was  sworn  to  by  both  inventors,  and  sent  to  E.  with 
his  fee,  and  the  Patent  Office  fee,  and  a  power  of  attorney  to  E.    The  applica- 
tion was  not  filed  by  E.  till  February,  1858.    The  patent  was  issued  in  March, 
1858.    Held,  that  there  was  no  abandonment  of  the  invention  to  the  public, 
and  no  consent  to  its  use  by  the  public  for  more  than  two  years  before  Feb- 
ruary, 1858 ;  and  that  there  was,  in  judgment  of  law,  a  continuous  application. 
A  rejected  application  for  a  patent  is,  of  itself,  no  evidence  of  the  existence  of  a 
perfected  invention  at  the  date  it  was  filed,  in  the  absence  of  any  other  evi- 
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deuce  of  the  construction  and  operation  at  that  date  of  a  machine  embodying 
the  invention  described  in  such  application. 
The  second  claim  of  said  reissue,  namely,  "  In  a  combined  scourer  and  grain 
separator,  the  arrangement  of  two  wind  trunks  side  by  side,  in  the  manner 
shown  and  described,  and  for  the  purpose  herein  set  forth,"  is  valid,  although 
each  of  its  two  separators  is,  in  and  by  itself,  like  a  separator  in  a  prior 
machine. 

(Before  Blatchford,  J.,  Northern  District  of  New  York,  August  8th,  1878.) 

Blatchford,  J.  This  suit  is  brought  for  the  infringement 
of  reissued  letters  patent  granted  to  Simeon  Howes,  Gardner 
E.  Throop,  Alpheus  Babcock,  Norman  Babcock  and  Carlos 
Ewell,  March  5th,  1872,  for  an  "improvement  in  grain  sepa- 
rators and  scourers,"  and  extended  for  7  years  from  March 
16th,  1872,  the  original  patent  having  been  granted  to  Howes 
and  Throop  March  16th,  1858.  The  specification  of  the  re- 
issue says :  "  The  improvements  relate  to  that  class  of  com- 
bined machines  which  both  sconr  the  grain  and  also  separate 
the  heavy  grain  from  the  light  grain  and  screenings,  and  the 
cheat  and  light  grain  from  the  dust,  chaff  and  other  refuse. 
The  object  of  the  invention  is  to  effect  a  more  perfect  clean- 
ing and  separation  of  smut  and  other  refuse  from  the  full 
grains  and  from  the  cheat  and  lighter  grains  than  lias  hereto- 
fore been  accomplished,  and  at  the  same  time  render  the  ma- 
chine more  compact,  simple  and  cheap  in  construction,  and 
enable  it  to  be  more  conveniently  operated  and  regulated 
than  other  machines.  The  invention  consists,  first,  in  the 
combination  with  a  suction  fan,  a  perforated  inclosing  shell 
or  cylinder,  and  an  outer  tight  casing,  of  a  draught  passage 
leading  directly  from  the  inclosed  space  outside  of  the  scour- 
ing shell  to  the  fan  case,  and  provided  with  auxiliary  air 
inlets,  whereby  the* particles  of  smut  and  other  impurities,  as 
they  are  detached  from  the  grain  and  drawn  or  forced  through 
the  perforations  of  the  cylinder,  will  be  removed  and  $on- 
ducted  directly  to  the  fan  ;  second,  in  the  combination  with  a 
grain  scourer  and  suction  fan,  of  two  separating  wind  trunks, 
arranged  side  by  side,  one  receiving  the  grain  before  it  enters 
the  scourer,  and  effecting  what  is  termed  a  preliminary  sep- 
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aration,  and  the  other  receiving  the  grain  as  it  is  discharged 
from  the  scourer,  and  effecting  what  is  termed  a  subsequent 
separation,  each  wind  trunk  effecting  three  separations  in  a 
similar  manner ;  first,  of  the  full  or  plump  grain ;  second,  of 
cheat  and  light  or  shrunken  grain ;  and  third,  of  the  smut, 
dost,  chaff  and  other  refuse,  the  products  of  the  second  sep- 
aration from  both  wind  trunks  being  discharged  near  each 
other  on  the  same  side  of  the  machine,  whilst  the  products  of 
the  third  separation  (the  refuse  material)  are  conducted  from 
both  wind  trunks  into  the  eye  of  the  fan."     The  drawings 
contain  four  figures.     Figure  1  is  a  vertical  section  through 
the  preliminary  separating  wind  trunk.    Figure  2  is  a  vertical 
section  through  the  subsequent  separating  wind  trunk.     Fig- 
ure 3  is  a  vertical  cross-section,  made  at  right  angles  to  the 
sections  in  figures  1  and  2.     Figure  4  is  a  horizontal  section. 
The  specification  says :    "  Like  letters  of  reference  designate 
like  parts  in  each  of  the  figures.     A  is  the  frame  of  the  com- 
bined machine ;  B,  the  perforated  smutting  or  scouring  shell 
or  cylinder ;  and  C,  the  surrounding  case,  leaving  a  space,  D, 
between  the  two,  into  which  air  is  admitted  through  narrow 
auxiliary  openings,  c,  at  the  bottom.    E  is  the  central  verti- 
cal shaft,  to  which  is  secured,  within  the  scouring  shell  or 
cylinder,  a  beater  cylinder,  F,  provided  with  radial  wings  or 
beaters,  f.    G  are  the  fan  blades,  keyed-  to  the  upper  end  of 
the  shaft ;  and  H,  the  fan  case,  with  an  opening  or  eye,  A,  in 
its  top.    II  are  air  pipes  or  passages,  which  connect  the  cham- 
ber D  outside  of  the  scouring  cylinder  directly  with  the  fan- 
case.    J  is  the  preliminary  aud  J'  the  subsequent  separating 
wind  trunk,  arranged  side  by  side  and  separated  by  a  parti- 
tion, 4.    They  are  similar  in  construction,  except  that  the 
ascending  leg,  j9  of  the  subsequent  separator  extends  down- 
ward nearly  to  the  floor,  so  as  to  permit  the  grain  from  the 
scouring  cylinder  to  be  discharged  through  a  spout,  I,  into  it, 
as  shown  in  figure  2,  while  the  ascending  leg  j  of  the  prelim- 
inary separator  terminates  a  little  above  the  top  of  the  scour- 
ing cylinder,  and  is  provided  with  a  spout,  m,  through  which 
the  grain,  fed  into  the  leg  by  means  of  a  spout  or  hopper,  0, 
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is  conducted  into  the  top  of  the  scouring  cylinder.  On  the 
opposite  side  of  the  machine  each  of  the  wind  trunks  are 
constructed  with  dependent  chess  hoppers,  p,  each  provided 
with  two  flap-valves,  p\  p%>  which  are  closed  by  atmospheric 
pressure,  except  when  forced  open  by  the  weight  of  the  ac- 
cumulated grain  therein.  Both  wind  trunks  communicate 
with  the  eye  of  the  fan  through  openings  qy  q\  provided  with 
slides,  gs,  for  regulating  the  size  of  the  passages  and  force  of 
the  air  currents.  Motion  being  communicated  to  the  shaft  E 
by  means  of  the  driving  pulley  It,  exhaust  currents  of  air 
through  the  wind  trunks,  chamber  D,  and  passages  I  leading 
to  the  fan,  are  induced  in  the  direction  indicated  by  the  darts. 
The  grain  fed  through  the  hopper  o  into  the  ascending  leg  of 
the  wind  trunk  J  is  met  by  the  upward  current  of  air  therein, 
which  arrests  the  smut-balls,  chaff,  dust,  and  most  of  the  chess 
and  lighter  grains,  and  carries  them  upward  with  it  over  to 
the  opposite  side  of  *  the  machine,  to  the  enlarged  mouth  of 
the  chess  hopper,  into  which  the  cheat  and  light  grains 
descend  by  gravity,  (owing  to  the  reversal  of  the  air  current 
and  the  weakened  draught  occasioned  by  the  enlargement  of 
the  hopper),  while  the  smut-balls,  chaff  and  other  refuse  take 
the  reversed  direction  of  the  air  current  and  are  conducted 
through  the  opening  q  into  the  eye  of  the  fan.  The  plump 
grain  descends  from  the  hopper  0,  through  the  spout  m9  into 
the  scouring  cylinder,  where  it  is  subjected  to  the  action  of 
the  beaters  and  the  inner  surface  of  the  perforated  cylinder, 
which  rubs  off  and  detaches  from  the  kernels  the  smut  and 
other  adherent  matter,  which  is  forced  and  drawn  by  the 
centrifugal  action  induced  by  the  beaters  and  by  the  suction 
in  the  space  D,  through  the  perforations  of  the  scouring 
cylinder,  into  the  chamber  D,  and  conducted  thence  through 
the  passages  I  directly  to  the  fan,  without  commingling  with, 
or  again  coming  in  contact  with,  the  scoured  grain.  This  is 
of  the  greatest  importance,  as  the  pulverulent  smut  is  of  such 
a  sticky  and  adhesive  nature,  that,  if  the  kernels  become  be- 
smeared with  the  same,  it  becomes  practically  impossible  to 
remove  it  by  any  subsequent  operation  of  the  machine  ;  and 
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especially  is  this  the  case  in  damp  weather  and  when  the 
grain  is  not   thoroughly  dry.    The  auxiliary  inlets  o  supply 
the  requisite  amount  of  air  to  the  space  D  to  create,  in  con- 
nection with  the  fan,  the  necessary  draught.     The  scoured 
grain  passes  from  the  scouring  cylinder,  through  the  pipe  or 
spout  I,  into  the  ascending  leg  of  the  spout  J',  near  its  lower 
end,  where  it  is  again  met  by  an  ascending  current,  which  re- 
moves the  light  grains,  chaff,  dust,  &c,  remaining  therein,  and 
separates  and  deposits  the  light  grains  on  the  opposite  side  of 
the  machine,  in  the  same  manner  as  the  preliminary  separation 
in  the  wind  trunk  J  was  effected.     The  smut,  dust  and  other 
refuse  are  ejected  from  the  fan  case  into  a  trunk,  S,  by  which 
it  is  conveyed  out  of  the  apartment  or  building,  as  required. 
The.  combination,  broadly,  in  a  smut  machine  and  grain  sepa- 
rator, of  an  air  passage,  connecting  an  inclosed  space  outside 
of  a  perforated  scouring  cylinder  with  a  fan,  is  not  claimed 
•s  new ;  neither  is  the  combination  of  two  wind  trunks  for 
effecting  a  preliminary  and  a  subsequent  separation  in  such 
combined  machine,  broadly  claimed."    The  claims  of  the  re- 
issue are  as  follows :  "  1.  The  combination  with  a  suction  fan, 
scouring  mechanism,  perforated  inclosing  shell,   and   outer 
tight  casing,  of  a  draught  passage  connecting  the  chamber 
outside  of  said  perforated  shell  directly  with  the  fan  case, 
said  passage  being  provided  with  auxiliary  air  inlets  or  open- 
ings, substantially  as  and  for  the  purpose  set  forth.     2.  In  a 
combined  scourer  and  grain  separator,  the  arrangement  of 
two  wind  trunks  side  by  side,  in  the  manner  shown  and  de- 
scribed, and  for  the  purpose  hereinbefore  set  forth." 

The  machine  of  the  defendant  has  a  suction  fan  arranged 
above  the  scourer ;  a  scouring  mechanism  consisting  of  re- 
volving wings  or  beaters  attached  to  the  same  shaft  to  which 
the  fan  is  attached ;  a  perforated  shell  inclosing  the  revolv- 
ing beaters ;  an  outer  tight  casing  surrounding  the  perforated 
shell,  but  so  as  to  leave  a  space  or  chamber  between  such 
outer  casing  and  such  shell ;  a  draught  passage  connecting 
such  chamber  directly  with  the  fan  case,  in  such  manner  that 
the  smut  and  other  adherent  matter  which  pafes  through  the 
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perforations  in  such  shell  into  such  chamber,  are  conducted  to 
the  fan  without  commingling  with,  or  again  coming  in  con- 
tact with,  the  scoured  grain ;  and  auxiliary  air  inlets,  in  the 
shape  of  holes  in  the  upper  end  of  the  scouring  shell,  instead 
of  holes  through  the  outer  casing,  as  in  the  plaintiffs'  machine 
In  the  plaintiffs'  machine,  the  refuse,  after  passing  through 
the  perforations,  moves  upward  through  the  draught  passage 
to  reach  the  fan,  and  does  not  again  come  in  contact  with  the 
grain,  and  the  greater  portion  of  the  air  which  operates  td 
make  the  necessary  draught  through  the  space  outside  of  the 
scourer  is  that  which  comes  through  the  auxiliary  air  inlets  in 
the  bottom  of  the  outer  tight  case,  and  which  inlets  are  at 
the  end  opposite  the  outlet.  In  the  defendant's  machine,  the 
refuse,  after  passing  through  the  perforations,  moves  down- 
ward into  an  auxiliary  fan,  by  which  it  is  forced  upward 
through  a  draught  passage  into  the  fan  above  the  scourer, 
and  does  not,  after  leaving  the  perforations,  again  come  in  con- 
tact with  the  grain,  and  the  greater  portion  of  the  air  which 
operates  to  make  the  necessary  draught  through  the  space 
outside  of  the  scourer  is  that  which  comes  through  the  holes 
in  the  upper  end  of  the  scouring  shell,  and  which  holes  are  at 
the  end  opposite  the  outlet.  This  description  of  the  defend- 
ant's machine  shows  plainly  that  it  infringes  the  first  claim  of 
the  plaintiffs'  patent.  It  embodies,  in  combination,  all  the 
elements  which  make  up  such  first  claim,  and  they  are  com- 
bined in  substantially  the  same  way  and  for  the  same  pur- 
pose, and  they  have  the  same  combined  mode  of  operation,  as 
in  the  plaintiffs'  machine.  The  differences  are  formal  and 
not  substantial,  so  far  as  regards  the  plaintiffs'  combination. 
Reversing  the  direction  of  the  current  at  first,  and  carrying 
the  refuse  out  of  the  chamber  through  an  opening  in  the 
inner  wall,  and  then  through  the  auxiliary  fan,  into  another 
upward  passage,  to  reach  the  main  fan,  and  bringing  the  in- 
creased supply  of  air  into  the  inside  of  the  scourer,  and 
through  the  perforations  into  the  annular  space,  is  no  change 
from  the  principle  of  the  construction  and  operation  of  the 
plaintiffs'  combination.     In  both  machines,  the  auxiliary  air 
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inlets  are  at  the  farthest  point  from  the  outlet  into  the 
draught  passage  which  leads  to  the  fan.  In  both,  the  refuse 
is  discharged  through  the  perforations,  and  then,  by  a  cur- 
rent  induced  in  the  annular  space,  is  carried  to  the  fan  with- 
out again  coming  in  contact  with  the  grain.  If  there  be  any 
advantage  or  improvement  in  the  modifications  introduced 
by  the  defendant,  still  they  are  subordinate  to,  and  embody 
and  infringe,  the  plaintiffs'  combination.  Nor  is  this  view 
affected  by  the  fact  that  the  defendant's  beaters  are  not  at- 
tached to  a  solid  cylinder,  as  are  the  plaintiffs',  and  that 
by  reason  of  their  arrangement,  and  of  other  minor  details, 
the  grain  may  be  more  perfectly  scoured  in  the  defendant's 
machine  than  in  the  plaintiffs'. 

In  regard  to  the  second  claim  of  the  plaintiffs'  patent,  the 
defendant's  machine  has  two  wind  trunks  arranged  side  by 
side,  each  provided  with  a  separate  valve  or  regulator,  and 
each  effecting  the  three  separations  set  forth  in  the  plaintiffs' 
specification,  namely,  first,  of  full  grain,  second,  of  cheat  and 
light  grain,  and,  third,  of  refuse,  the  refuse  being  conducted 
into  the  eye  of  a  suction  fan,  which  is  arranged*  above  and  on 
the  same  shaft  with  a  scourer,  both  wind  trunks  being  con- 
nected with  the  fan,  and  the  scourer  having  a  perforated  case 
which  operates  to  separate  the  greater  portion  of  the  refuse 
as  it  is  detached  from  the  grain,  and  the  arrangement  of  the 
wind  trunks,  in  .the  combined  scourer  and  grain  separator,  is 
substantially  the  same,  and  operates  in  substantially  the  same 
manner,  and  accomplishes  substantially  the  same  results,  as 
the  arrangement  covered  by  the  second  claim  of  the  plaintiffs' 
patent.  The  difference  in  shape  of  the  chess  hopper  in  the 
defendant's  wind  trunk,  the  projecting  forward  and  curving 
downward  into  the  chess  hopper,  of  the  bottom  board  of  the 
horizontal  part  of  the  wind  trunk,  in  the  defendant's  machine, 
the  regulating  valve  in  the  wind  trunk,  in  the  defendant's 
machine,  and  other  minor  modifications  which  are  alleged  to 
effect  a  more  perfect- separation  in  the  defendant's  machine, 
if  improvements,  do  not  relieve  the  arrangement  from  the 
charge  of  infringement. 
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Howes  and  Throop,  on  the  27th  of  January,  1855,  filed  in 
the  Patent  Office  an  application  for  a  patent  for  an  "  improved 
separator  and  smnt  machine."  The  application  was  sworn  to 
by  Howes  on  the  2d  of  January,  1855,  and  by  Throop  on  the 
22d  of  January,  1855.  The  model  was  filed  on  the  28th  of 
February,  1855.  The  drawings  accompanying  this  applica- 
tion were,  in  all  substantial  and  material  particulars,  like  the 
drawings  of  the  reissued  patent  sued  on,  except  that  there 
was  no  drawing,  figure  4,  of  a  horizontal  section.  The  spec- 
ification in  such  application  states  the  invention  as  follows : 
"  This  invention  relates  to  a  new  and  improved  separator  and 
smut  machine,  and  consists,  1st,  in  a  peculiar  arrangement  of 
the  blast  spouts,  as  will  be  hereafter  fully  shown,  whereby 
the  grain  is  subjected  to  two  blasts,  one  before  entering  the 
scourer  or  smut  mill,  and  the  other  after  leaving  the  scourer 
or  smut  mill,  and  all  dust,  chaff,  smut,  straw,  chess  and 
imperfect  or  light  grain  is  thoroughly  separated  from  the 
sound  or  heavy  grain,  and  the  chess  and  imperfect  grain  is 
also  separated  from  the  dust  and  trash.  2d.  The  invention 
consists  in  the  peculiar  arrangement  of  the  fan  in  relation 
with  the  blast  spouts  and  scourer  or  smut  mill,  or  the  box 
which  incloses  it,  as  will  be  hereafter  fully  shown,  whereby 
all  the  dust  that  enters  the  machine  is  drawn  into  the  fan  box 
and  ejected  therefrom,  thus  keeping  the  grain,  both  the  sound 
and  the  light,  perfectly  clean  and  free  from  dust."  The  spec- 
ification describes,  and  the  drawings  show,  the  perforated 
shell ;  the  cylinder  within  the  shell,  with  beaters  on  it ;  the 
fan,  in  a  case  and  with  a  discharge  spout ;  the  passages  lead- 
ing from  the  upper  part  of  the  chamber  outside  of  the  per- 
forated shell  to  the  lower  part  of  the  fan  case ;  the  curved 
trunk,  divided  by  a  vertical  partition  into  two  compartments, 
which  communicate  with  the  fan  case ;  the  slides  to  regulate 
the  force  of  the  blast ;  the  horizontal  bottom  plate  in  the 
wind  trunk ;  the  spout  leading  into  the  inside  of  the  scourer ; 
the  spout  leading  out  of  the  scourer ;  the  close  outer  case 
around  the  shell ;  and  the  auxiliary  air  inlets  through  the  bot- 
tom of  the  outer  case.  The  specification  states,  that  the 
grain  to  be  cleansed  and  separated  passes  through  a  hopper 
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and  a  spout  into  the  scourer ;  that,  as  the  fan  rotates,  a  blast 
passes  upward  between  the  shell  and  the  outer  case,  and 
through  the  draught  passages  into  the  fan  case,  in  consequence 
of  a  vacuum  being  formed  in  the  fan  case  by  the  rotation  of 
the  fan,  the  air  entering  through  the  apertures  at  the  lower 
part  of  the  outer  case ;  that  a  blast  is  also  generated  by  the 
same  cause  in  the  wind  trunks ;  that,  consequently,  as  the 
grain  passes  to  the  scourer,  it  is  subjected  to  a  blast,  and  all 
loose  dirt  and  smut,  straw  and  light  chess  passes  up  the  first 
wind  trunk,  and  the  dirt,  smut  and  light  particles  are  drawn 
into  the  fan  case  through  the  opening  at  its  eye,  while  chess, 
being  heavier,  is  not  controlled  by  the  blast  and  passes  down- 
ward in  the  first  wind  trunk  and  out  at  its  lower  end  ;  that 
the  grain  is  thus  separated  from  loose  impurities  or  foreign 
matter  before  entering  the  scourer,  and,  in  passing  through 
the  scourer,  all  smut  is  broken  or  pulverized,  and  dirt,  &c,  is 
thoroughly  removed   from    the  grain  and   passes   through 
the  perforations  in  the  shell  into  the  space  between  the 
shell  and  the  outer  case,  whence    it    is  drawn    up    into 
the  fan  case  and   ejected    through    the  discharge    spout; 
and  that  the  grain  passes  from  the  lower  end  of  the  scourer 
into  a  spout,  by  which  it  is  conducted  into  the  lower  end  of 
the  second  wind  trunk,  the  heavy  and  sound  grain  falling 
from  the  spout,  while  the  smut,  dirt,  &c,  which  was  scoured 
from  the  grain  while  passing  through  the  scourer  and  escaped 
through  the  perforations  in  the  shell,  is  carried  up  the  second 
wind  trunk,  drawn  into  the  fan  case  through  its  eye,  and 
ejected  through  the  discharge  spout.     This  specification  calls 
the  tight  case  which  surrounds  the  shell,  a  box.    The  draught 
passages  or  air  pipes  which  pass  from  the  chamber  outside  of 
the  scourer  to  the  fan  case,  it  calls  spouts.     The  compart- 
ments in  the  wind  trunks  it  calls  blast  spouts.     It  proceeds : 
"Thus  it  will  be  seen  that  the  grain  may  be  thoroughly 
cleansed  and  separated,  the  sound  grain  and  chess  being  kept 
distinct  or  separate  from  each  other,  and  the  dirt,  smut,  &c, 
being  removed  from  both."     The  inventors,  in  the  claim, 
claim,  first,  the  trunk,  divided  into  two  compartments  or 
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spouts,  and  arranged  specifically  as  shown,  with  the  fan,  so 
that  the  grain  will  be  subjected  to  two  blasts,  generated  by 
one  and  the  same  fan,  to  one  before  entering  the  scourer  and 
to  the  other  after  leaving  the  scourer,  "  and  the  chess  or  light 
grain  separated  from  each  other,  and  the  dust,  smut,  etc, 
from  both,"  the  dust  being  drawn  into  the  fan  case  and 
ejected  therefrom  ;  second,  connecting  the  fan  case  with  the 
box  which  contains  the  scourer,  and  also  connecting  the  fan 
case  with  the  two  blasts  pouts,  as  shown  and  described, 
"  whereby  all  dust  that  enters  the  machine  is  drawn  into  and 
ejected  from  the  fan  case,  and  thereby  prevented  from  mix- 
ing with  the  cleansed  grain."  On  the  8th  of  March,  1855, 
this  application  was  rejected  by  the  Patent  Office.  The 
letter  of  rejection  said  :  "  For  substantially  the  same  arrange- 
ment of  devices,  see  the  patent  grain  scourer  and  separator 
of  Benjamin  Butter  and  Henry  Rouzer,  October  4th,  1853." 
On  the  11th  of  June,  1856,  Howes  and  Throop  filed  in  the 
Patent  Office  a  paper  signed  by  them,  in  which  they  said, 
addressing  the  Commissioner  of  Patents :  "  We  hereby  with- 
draw our  application  for  a  patent  for  improvements  in  grain 
separators,  now  in  your  office,  and  request  that  twenty  dollars 
may  be  returned  to  us  by  mail,  agreeably  to  the  provision  of 
the  Act  of  Congress  authorizing  such  withdrawal."  The 
paper  also  requested  that  the  money  should  be  sent  to  the 
address  of  Throop,  at  Chicago.  It  was  sent  to  him  by  the 
Patent  Office,  by  mail,  on  the  11th  of  June,  1856.  The  with- 
drawal was  made  for  the  purpose  of  filing  a  new  application* 
The  application  of  1855  was  made  through  Munn  &  Co.,  as 
agents.  In  the  forepart  of  June,  1856,  Howes  went  to 
Washington  city  to  look  after  the  matter.  He  there  con- 
sulted Mr.  Everett,  a  patent  agent,  who  examined  as  to  the 
cause  of  the  rejection,  and  advised  that  the  application  should 
be  withdrawn  and  a  new  one  made.  Howes  directed  Everett 
to  have  the  application  withdrawn,  and  to  prepare  a  new 
specification  and  send  it,  with  the  drawings,  to  Throop  and 
himself.  Everett  told  Howes  at  that  time  that  the  drawings 
and  model  used  in  the  application  of  1855  could  be  used,  or 
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had  better  be  used,  in  making  the  new  application.     In  con- 
sequence of  neglect  on  the  part  of  Everett,  arising  from  a 
difficulty  between  himself  and  his  partner,  or  otherwise,  the 
new  specification  was  not  sent  to  Howes  and  Throop,  to  be 
sworn  to,  until  April,  1857.     It  was  sworn  to  by  Throop  on 
the  16th  of  April,  1857,  and  by  Howes  on  the  23d  of  Aprils 
1857,  and  Howes  then  sent  it  by  mail  to  Everett,  at  Washing- 
ton, with  the  money  for  his  fee  and  the  Patent  Office  fee,  and 
a  petition  signed  by  both  of  them,  and  a  power  of  attorney 
signed  by  both  of  them,  appointing  Everett  their  attorney 
and  agent  to  alter  or  modify  the  specification  and  drawings 
in  their  application  as  he  might  deem  expedient,  and  to  with- 
draw the  application  should  it  be  deemed  advisable.    Not- 
withstanding this,  Everett  did  not  file  the  application.     Con- 
sequently, in  the  latter  part  of  February,  1858,  Throop  went 
to  Washington  and  saw  Everett,  and  complained  to  him  of 
the  delay,  and  received  as  an  excnse  a  difficulty  between 
Everett  and  his  partner.     While  Throop  remained  in  Wash- 
ington the  application  was  filed,  on  the  26th  of  February, 
1858,  the  model  of  the  application  of  1855  being' used  as  the 
model  for  the  new  application.     On  this  application  a  patent 
was  issued  March  16th,  1858,  a  full  fee  of  $30  having  been 
paid  to  the  Patent  Office.     The  drawings  of  this  patent  were 
substantially  identical  with  the  drawings  of  the  original  ap- 
plication of  1855,  and  were,  in  all  substantial  and  material 
particulars,  like  the  drawings  of  the  reissue,  except  that  there 
was  no  drawing,  figure  4,  of  a  horizontal  section.     The  speci- 
fication says :  "  Our  improvements  relate  to  that  class  of  ma- 
chines which  clean  the  grain,  and  also  separate  the  heavy 
grain  from  light  grain,  cheat,  &c,  and  remove  from  the  vari- 
ous qualities  the  dust  and  other  refuse,  and  thereby  ntilize 
much  which  would  otherwise  be  wasted.     The  machine  is 
constructed  and  arranged  as  follows :  A  is  a  rectangular  frame, 
having  a  box  or  casing,  B,  within  it,  which  surrounds  a  per- 
forated concave  or  shell  C,  which  is  permanently  secured  con- 
centric with  the  vertical  shaft  E  and  the  cylinder  D.    This 
cylinder  is  fixed  to  the  shaft  E,  and  is  provided  with  several 
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vertical  radial  projections  or  beaters  a.  The  sides  of  the  box 
B  do  not  extend  to  the  bottom  board  upon  which  the  shell  C 
is  placed,  but  leave  narrow  openings  01,  for  purposes  to  be 
hereinafter  explained.  The  revolving  shaft  E  is  placed  in 
the  centre  of  the  machine,  supported  in  a  box  at  0  and  by  a 
step  b.  It  receives  its  motion  through  the  driving  pulley  P 
to  which  the  power  is  applied.  Above  the  box  B  are  placed 
two  or  more  tubes,  which  open  a  direct  communication  with 
the  fan  case  G  and  the  space  in  the  box  B  outside  of  the  shell 
C.  Within  the  case  G,  upon  the  upper  end  of  the  shaft  E,  is 
placed  a  suction  fan  F,  composed  of  any  suitable  number  of 
leaves  connected  by  arms  with  the  shaft  E.  J  is  a  curved 
trunk  or  flue  which  extends  over  the  fan  case  G.  This  is 
divided  into  two  compartments,  K  and  K1,  by  a  vertical  par- 
tition L.  The  upper  part  of  the  fan  case  G  communicates 
with  both  compartments  by  openings  shown  at  a\  where  two 
slides,  a',  are  placed  to  regulate  the  size  of  the  opening.  It 
has  also  an  outlet  H,  which  may  be  extended  to  another 
apartment,  or  to  the  outside  of  the  building,  to  convey  the 
dust  and  refuse  ejected  from  the  fan  case.  M  is  a  horizontal 
plate  which  extends  over  the  fan  case  G,  within  the  trunk  J, 
and  in  both  compartments  K  and  K1.  K  extends  downwards 
at  one  side  of  A  nearly  to  the  floor,  while  the  opposite  side 
extends  downwards  about  half  way.  K1  terminates  at  an  in- 
clined spout  N",  which  leads  into  the  space  between  the  cylin- 
der D  and  the  shell  C,  and  conducts  the  grain  to  be  operated 
upon,  from  the  hopper  O.  Q  is  an  inclined  spout  leading 
from  the  bottom  of  the  concave  shell  C  to  the  lower  part  of 
the  compartment  or  blast  spout  K,  which  is  gradually  narrowed 
down  to  that  point.  The  shaft  E,  being  put  in  motion  in  the 
proper  direction  and  at  the  required  speed,  the  fan  produces 
powerful  currents  of  air  in  the  direction  of  the  darts  1.  The 
wheat  or  other  grain  passing  from  the  hopper  O  through  the 
spout  N  is  subjected  to  the  action  of  the  upward  current  in 
K1.  This  takes  up  smut-balls,  chess,  light  grains,  chaff,  dust, 
&c,  <fcc,  and  carries  them  over  the  plate  M.  The  dust  and 
light  refuse  passes  in  the  direction  of  the  darts  2  into  the  fan, 
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whence  it  is  ejected  through  the  outlet  passage  H,  while  the 
heavier  portion  descends  by  its  gravity  and  passes  out  at  the 
valve  V,  which  only  opens  when  the  accumulation  overcomes 
the  atmospheric  pressure,  which  tends  to  keep  it  closed. 
The  heavy  but  uncleaned  grain  passes,  by  its  gravity,  to  the 
top  of  the  revolving  cylinder  D,  which  distributes  it  equally 
by  centrifugal  force,  as  it  falls  into  the  mill.    It  is  then  sub- 
jected to  the  action  of  the  beaters,  which,  by  their  rapid  mo- 
tion, not  only  rub  the  grains  against  each  other  and  the  per- 
forated shell,  but  generate  outward  currents  through  the  per- 
forations, driving  the  smut  and  dust  through  into  the  space 
between  the  shell  and  its  casing  B,  whence  it  is  immediately 
taken  up  through  the  tubes  I  into  the  fan  case  and  discharged 
through  H,  without  again  mixing  with  the  cleaned  wheat. 
It  is  highly  important  that  the  smut  should  not  again  come 
into  contact  with  the  grain  after  it  has  been  cleaned  or 
scoured,  as  much  of  it  would  again  adhere,  especially  in  damp 
weather,  or  if  the  grain  is  not  thoroughly  dry.    The  openings 
c1  admit  a  supply  of  air  to  create,  in  connection  with  the  fan, 
the  necessary  draft.    The  cleaned  grain  passes  out  of  the  mill 
through  the  inclined  spout  Q  into  the  blast  spout  E,  where  it 
is  met  by  an  upward  draft,  which  carries  up  all  light  stuff 
and  refuse  which  may  have  escaped  the  previous  operations, 
and  treats  it  in  a  similar  manner  to  that  which  passes  through 
compartment  KV    The  claim  is  as  follows :  "  The  combina- 
tion of  the  tubes  I  and  the  outer  casing  B,  when  so  con- 
structed and  arranged  in  connection  with  the  fan  case  G,  as 
to  prevent  the  smut,  &c,  from  coming  in  contact  with  the 
cleaned  grain,  as  herein  specified." 

The  patent  of  October  4th,  1853,  to  Butter  and  Bouzer, 
referred  to  by  the  Patent  Office  as  the  ground  for  the  rejec- 
tion of  the  application  made  by  Howes  and  Throop  in  1855, 
was  a  patent  for  a  "machine  for  cleaning  and  separating 
grain."  The  specification  of  that  patent  says :  "  The  objects 
of  our  invention  are  to  thoroughly  cleanse  wheat,  or  other 
grain,  of  all  impurities,  and  also  to  separate  the  imperfect  grains 
(which  are  of  some  use  for  feed,  <fcc.,)  from  both  the  good 
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grain  and  from  the  dirt.    In  the  accompanying  drawings 
fig.  1  is  a  vertical  section  through  the  feed  tube,  <fcc.     Fig.  2 
is  a  vertical  section  through  the  discharging  spouts.     Fig.  3 
is  a  horizontal  section  through  the  scouring  cylinder  and  con- 
cave, a  is  a  suitable  frame,  b  is  the  feed  aperture  opening 
into  a  tube  i,  whose  bottom  is  furnished  with  a  funnel  gy 
leading  into  a  spout  or  hopper  d.    A  directing  board  «,  reach- 
ing down  obliquely  from  the  top  of  the  tube,  conducts  the 
grain  into  the  funnel  g,  while  at  the  same  time  the  straw, 
chaff  and  loose  dust  are  driven  up  through  the  tubes  on  the 
other  side  of  the  board  i,   and  ejected   as  hereafter  de- 
scribed.   The  grain  from  the  tube  falls  first  upon  a  curved 
and  obliquely  placed  screen  fy  along  which  it  spreads  in  de- 
scending, so  as  to  give  the  greatest  possible  scope  to  the  at- 
mospheric action  just  spoken  of.    From  the  lower  edge  of 
the  screen,  the  grain  drops  through  the  funnel  g  into  the 
sloping  hopper  rf,  which  conducts  it  through  the  floor  A  on 
to  the  top  of  a  conical  scouring  drum  ?',  and  revolving  within 
a  case  or  shell  £,  fluted  or  corrugated  as  represented  in  the 
horizontal  section.     The  grain,  in  descending  through  the 
annular  space  between  the  drum  and  case,  is  violently  beaten 
between  the  wings  j  on  the  drum  and  the  ridges  I  on  the 
inner  side  of  the  shell    From  the  bottom  of  this  space,  the 
grain  and  dust,  now  effectually  loosened  and  disengaged  from 
each  other,  drop  together  into  the  lower  end  of  the  spout  m, 
where,  meeting  with  a  sharp  upward  draft  of  air,  the  dust  is 
at  once  drawn  up  through  the  spout x  by  the  action  of  the  fan 
hereafter  explained,  and  the  grain  is  scattered  on  a  curved 
and  sloping  screen  n  similar  to  the  one  f  at  the  entrance 
passage,  and  for  a  similar  object,  with  reference,  in  this  in- 
stance, to  dust  and  light  grain,  rather  than  chaff.    From  this 
screen  the  good  grain  finally  escapes  at  the  lower  entrance  of 
the  spout,  which  is  narrowed  just  enough  to  give  the  rapidity 
or  force  of  draft  requisite  to  carry  up  the  light  grain  and 
dust  but  to  allow  the  good  grain  to  descend.    The  draft  is 
produced  by  a  fan  <?,  of  usual  construction,  revolving  within 
a  case  p.    This  fan  case  communicates  at  its  centre  with  an 
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upper  chamber  q.    This  chamber  has  communication  both 
with  the  entrance  tube  e  and  with  the  draft  spout  m  ;  with 
the  former  by  the  aperture  r,  and  with  the  latter  by  the  cir- 
cuitous channel  &,  t,  u.    The  communication  with  the  en- 
trance tube  is  capable  of  being  either  partially  or  entirely 
closed  by  a  damper  v,  according  to  the  condition  of  the  ma- 
terial being  operated  on,  with  respect  to  the  quantity  of  chaff 
and  other  loose  matters  which  it  is  desired  to  eject  in  the  first 
instance,  and  also  according  to  the  amount  of  draft  which  is 
needed  at  the  bottom  of  the  draft  spout,  to  carry  up  the  light 
grab.    These  objects  are  still  further  facilitated  by  means  of 
another  damper  w,  by  which  the  opening  into  the  fan  case 
may  be  enlarged  or  diminished,  but  never  entirely  closed. 
The  draft  spout  m  is  continued  along  the  top  of  the  machine 
in  the  form  of  a  channel  #,  whence  the  passage  comes  down- 
wards and  backwards  at  6,  and  the  lighter  particles,  such  as 
dust,  &c,  pass  through  the  throat  u  and  are  drawn  into  and 
discharged  by  the  fan,  while  the  light  grain,  descending  by 
its  greater  specific  gravity,  comes  in  contact  with  the  ledge  a?, 
and,  eliding  down  the  incline  y,  escapes  through  the  spout  z. 
This  spout  is  provided  with  two  valves  1,  2  (one  near  its  en- 
trance and  the  other  near  its  discharging  end)  for  the  pur- 
pose of  modulating  the  discharge  of  the  contents." 

Howes  and  Throop,  during  the  latter  part  of  the  year 
1853,  beqame  agents,  jointly,  for  the  sale  of  territory  and  ma- 
chines under  the  Rutter  and  Rouzer  patent.  The  claim  of  that 
patent  was  this :  "  The  narrowing  of  the  spout  near  the  grain- 
dischaige  m,  in  combination  with  the  curved  passages  *,  t,  u 
*nd  s,  which  receive  and  discharge  at  their  respective  aper- 
tures the  light  grain  and  trash  taken  from  the  grain-discharge 
aperture  m?  As  such  agents,  they,  in  January,  1854,  sold 
the  right  to  the  Rutter  and*Rouzer  patent,  for  15  counties  in 
the  western  part  of  New  York,  to  E.  Montgomery  &  Sons,  of 
Sflrer  Creek,  N.  T.,  for  $2,000.  Pursuing  their  business  of 
selling  Butter  and  Rouzer  machines,  they  put  up  one  of  the 
niachines  on  trial  in  a  mill  in  Watertown,  N.  T.,  and,  finding 
defects  in  its  working,  they  invented  jointly  and  embodied  in 
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it,  in  actual  working  by  early  in  June,  1854,  the  improvement* 
claimed  in  the  reissue.  In  the  same  month  Throop  went  to 
Chicago  and  engaged  in  making  machines  with  such  improve- 
ments, and  he  continued  to  do  so  there  and  elsewhere  until 
after  the  reissue  was  obtained.  In  the  summer  of  1854 
Howes  induced  E.  Montgomery  &  Sons  to  add  such  improve- 
ments to  the  Kutter  and  Kouzer  machines  which  they  were 
building.  For  two  years  from  the  spring  of  1856  Howes  waa 
a  partner  with  the  members  of  the  firm  of  E.  Montgomery  & 
Sons,  under  the  name  of  Montgomery  &  Co.,  in  making  the 
machines  with  such  improvements.  He  then  sold  out  his  in- 
terest to  the  other  partners,  and  made  an  agreement  with 
them,  in  pursuance  of  which,  after  the  patent  of  March,  1858,. 
was  obtained,  he  assigned  to  them  all  his  interest  in  it.  Since 
that  time  Montgomery  &  Co.,  and  their  successors,  Howes, 
Babcock  &  Co.,  the  latter  firm  composed  of  the  plaintiffs  in 
this  suit,  of  whom  the  patentee  Howes  is  one,  have  continued 
to  make  and  sell  machines  embodying  the  improvements  pat- 
ented in  the  reissue. 

The  Butter  and  Kouzer  machine  was  intended  to  make 
three  separations— into  good  grain,  imperfect  grain,  and  re- 
fuse. It  had  a  preliminary  separator,  in  which,  by  the  action 
of  a  fan,  as  the  grain  entered  the  machine  and  before  it 
reached  the  scourer,  the  straw,  chaff  and  loose  dust  were 
blown  out  of  it  to  some  extent,  while  the  grain  descended  by 
its  greater  weight,  the  refuse  passing  off  through  the  eye  of 
the  fan.  In  the  scourer  the  dust  was  detached  from  the 
grain  by  wings  on  a  revolving  drum,  the  shell  or  exterior 
case  being  fluted.  The  grain  and  detached  dust  fell  together 
through  a  spout  into  the  lower  part  of  a  subsequent  separator, 
which  was  a  wind  trunk  acted  upon  by  the  fan  before  named, 
and  in  which  there  was  an  upward  draught,  the  effect  of 
which  was  to  draw  up  dust  and  light  grain,  and  all  but  good 
grain,  the  latter  going  by  gravity  out  of  the  machine.  The 
arrangement  of  the  upper  part  of  the  interior  of  the  subse- 
quent separator  was  such,  that  the  action  of  the  fan  drew* 
into  its  eye  the  dust  and  lighter  particles,  not  grain,  while  the 
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light  grain  passed  entirely  over  and  came  out  on  the  other 
side.    This  machine  had  no  perforated  shell  surrounding  the 
scouring  drum.     The  smut  and  refuse  whiA  was  detached 
from  the  grain  in  the  scourer,  passed  out  with  it  through  one 
and  the  same  spout  in  the  bottom  of  the  scourer,  and  was  free 
to  attach  itself  again  to  the  grain.     It  was  clearly  a  valuable 
improvement  to  perforate  with  holes  the  shell  surrounding 
the  revolving  beating  instrument  in  the  scourer,  and  cause, 
by  the  action  of  the  fan,  the  matter  detached  by  the  scourer 
to  pass  thrdugh  such  holes.     To  do  this  required  that  there 
should  be  a  tight  case  around  the  shell,  and  that  the  space 
between  the  two  should  be  connected  with  the  fan  in  such 
manner,  by  a  draught  passage,  that  the  detached  matter  in 
such  space  would  pass  out  through  the  fan,  and  not  again 
come  in  contact  with  the  grain.     To  effect  this  result  satis- 
factorily, the  auxiliary  air  inlets  were  necessary.     It  was,  also, 
undoubtedly,  an  advantage  to  make  the  preliminary  separator 
alike  in  construction  and  arrangement  to  the  subsequent  sep- 
arator in  the  Rutter  and  Rouzer  machine.      This  is  what 
Howes  and  Throop  did.     They  placed  side  by  side  two  sep- 
arators or  wind  trunks,  each  like  the  subsequent  separator  in 
the  Rutter  and  Rouzer  machine. 

The  defence  of  a  want  of  novelty  in  the  inventions  cov- 
ered by  the  reissued  patent  of  the  plaintiffs  is  set  up.    In' 
order  properly  to  consider  this  question,  it  must  be  deter- 
mined what  is  the  proper  construction  of  the  claims. 

The  specification,  in  respect  to  the  first  claim,  disclaims 
the  mere  combination,  broadly,  in  a  smut  machine  and  grain 
separator,  of  an  air  passage  connecting  an  inclosed  space  out- 
aide  of  a  perforated  scouring  cylinder,  with  a  fan.  But  the 
first  claim  is  a  claim  to  the  combination  with  a  suction  fan, 
scouring  mechanism',  perforated  inclosing  shell  and  outer  tight 
casing,  of  a  draught  passage  connecting  the  chamber  outside 
of  said  perforated  shell  directly  with  the  fan  case,  said  passage 
being  provided  with  auxiliary  air  inlets  or  openings,  when  the 
combination  is  arranged  substantially  as  is  described  in  the 
specification,  and  for  the  purpose  set  forth  therein.     The 
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specification  requires  that  the  arrangement  shall  be  such  that 
the  particles  of  smut  and  other  impurities,  after  they  are  de- 
tached from  th^  grain  and  drawn  or  forced  through  the  per- 
forations of  the  cylinder,  will  be  removed  and  conducted  to 
the  fan,  without  commingling  with  or  again  coming  in  con- 
tact with  the  scoured  grain.  To  effect  this  result  requires  an 
adequate  arrangement  of  the  air  passages  which  furnish  air 
for  the  blast  through  the  draught  passage  to  the  fan,  so  that 
there  may  be  a  sufficient  supply  of  air  for  the  purpose.  It  is 
plain  that  no  such  combination  is  shown  in  the  flutter  and 
Rouzer  patent.  It  shows  no  perforated  shell  surrounded  by 
an  outer  tight  casing,  and  no  draught  passage  such  as  the 
plaintiffs',  and  what  is  scoured  off  from  the  grain  in  the 
scourer  leaves  the  scourer  with  the  grain  and  not  through  a 
separate  exit  for  itself,  and,  therefore,  has  an  opportunity  to 
re-attach  itself  to  the  grain. 

The  patent  granted  to  Nelson  Piatt,  May  20th,  1851,  for 
"  improvements  in  smut  machines,"  is  adduced  to  destroy  the 
novelty  of  the  plaintiffs'  first  claim.  The  machine  shown  in 
that  patent  appears  to  be  a  very  complicated  arrangement,  and 
there  is  no  evidence  to  show  that  it  ever  was  or  could  be  a 
practically  useful  machine.  It  has,  abstractly,  a  suction  fan, 
a  scouring  mechanism,  a  perforated  shell,  an  outer  tight  casing, 
a  draught  passage  connecting  the  chamber  outside  of  such 
shell  with  the  fan  case,  and  air  inlets  for  supplying  air  to  such 
chamber  and  such  draught  passage.  But  these  various  parts 
are  combined  and  arranged  and  operate  in  a  manner  not  sub- 
stantially the  same  as  the  combination  in  the  first  claim  of  the 
plaintiffs'  patent,  and  for  a  purpose  not  substantially  the  same. 
The  operation  of  the  Piatt  machine  is  not  such  as  to  prevent 
the  smut  and  dust  which  have  been  scoured  from  the  grain 
from  again  coming  in  contact  with  the  grain.  On  the  con- 
trary, in  the  Piatt  machine,  smut  and  dust  which  have  been 
detached  come  in  contact  with  the  grain. 

The  patents  granted  to  Bedwell  in  October,  1854,  to  Hor- 
ton  in  November,  1856,  and  to  Canby  in  May,  1857,  are  sub- 
sequent in  time  to  the  date  of  the  inventions  of  Howes  and 
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Throop,  and  the  inventions  shown  in  the  patents  granted  to 
Bone  in  June,  1854,  and  to  Sanders  in  June,  1854,  are  not 
shown  to  have  been  made  and  perfected  earlier  than  the  date 
at  which  the  inventions  of  Howes  and  Throop  were  perfect- 
ed No  earlier  dates  than  the  dates  of  those  patents  are  as- 
signed to  the  inventions  described  in  them,  even  if  those 
inventions  could  be  regarded  as  the  same  as  those  of  Howes 
and  Throop.  The  rejected  applications  for  patents  put  in 
evidence  are,  of  themselves,  no  evidence  of  the  existence  of 
perfected  inventions  at  the  dates  of  the  filing  of  the  applica- 
tions, in  the  absence  of  any  other  evidence  of  the  construction 
and  operation  at  those  dates  of  machines  embodying  the  in- 
ventions described  in  such  applications,  and  those  dates  ar$ 
dates  subsequent  to  the  date  of  the  perfecting  of  the  inven- 
tions of  Howes  and  Throop. 

As  to  the  second  claim  of  the  plaintiffs'  patent,  the  speci- 
fication of  the  reissue  states  that  the  patentees  do  not  claim 
broadly  the  combination  of  two  wind  trunks  for  effecting  a 
preliminary  and  a  subsequent  separation  in  a  machine  com- 
posed of  a  smut  machine  and  a  grain  separator  combined. 
The  Butter  and  Rouzer  machine  was  a  combined  smut  ma- 
chine and  grain  separator,  and  it  had  two  wind  trunks,  which 
effected  a  preliminary  and  a  subsequent  separation.  But  the 
second  claim  of  the  plaintiffs'  reissue  states  that  they  claim, 
"in  a  combined  scourer  and  grain  separator,  the  arrangement 
of  two  wind  trunks  side  by  side,  in  the  manner  shown  and 
described,  and  for  the  purpose  hereinbefore  set  forth."  It  is 
true  that  the  preliminary  separator  in  the  plaintiffs'  machine, 
fe,  in  and  by  itself,  like  the  subsequent  separator  in  the  Rut- 
ter and  Rouzer  machine,  and  the  subsequent  separator  in  the 
plaintiffs'  machine  is,  in  and  by  itself,  like  the  subsequent 
separator  in  the  Rutter  and  Rouzer  machine.  But  the  ar- 
rangement and  operation  of  the  two  wind  trunks,  in  respect 
to  the  material  operated  on,  in  connection  with  and  in  refer- 
ence to  the  grain  scourer,  involve  novelty  over  and  beyond 
anything  that  is  found  in  the  Rutter  and  Rouzer  machine. 
The  invention  covered  by  the  second  claim  of  the  plaintiffs' 
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patent  cannot  be  regarded  as  a  mere  duplication  of  the  subse- 
quent separator  in  the  Eutter  and  Bouzer  machine.  The 
claim  is  one  to  the  arrangement  side  by  side,  of  two  wind 
trunks,  such  as  those  described,  in  connection  with  a  scourer, 
substantially  as  described,  in  such  manner  that  there  will  be 
a  preliminary  separation  into  three  parts  of  the  material  fed 
.into  the  first  wind  trunk,  substantially  in  the  manner  and  by 
the  means  described,  with  means  of  regulating  the  air  current 
in  such  first  wind  trunk  by  an  independent  damper,  and  so 
that  the  grain  will  then  pass  through  the  scourer  and  enter 
the  second  wind  trunk,  and  be  there  operated  upon  for  a  sep- 
aration of  the  material  into  three  parts,  substantially  in  the 
manner  and  by  the  means  described,  with  means  of  regulating 
the  air  current  in  such  second  wind  trunk  by  an  independent 
damper,  the  air  currents  being  produced  by  a  suction  fan  ar- 
ranged on  the  same  shaft  as,  and  above,  the  revolving  beaters 
in  the  scourer,  and  with  a  divided  eye  into  which  the  two 
wind  trunks  discharge.  On  this  construction  of  the  claim,  it 
is  not  anticipated  by  what  is  found  in  the  Eutter  and  Kouzer 
patent,  or  in  the  Flatt  patent,  or  in  any  of  the  other  patents 
or  applications  adduced  by  the  defendant. 

•  In  so  far  as  the  third  claim  in  the  application  for  a  patent 
filed  by  Montgpmery  and  Howes*  in  January,  1857,  covers 
anything  now  claimed  by  Howes  and  Throop  to  have  been 
invented  by  them  previously  to  that  application,  it  is  quite 
apparent,  on  the  whole  evidence,  that  such  third  claim  was 
inadvertently  made,  and  without  any  design  on  the  part  of 
either  Montgomery  or  Howes  to  make  it,  and  without  any 
consciousness  on  the  part  of  either  of  them  that  it  *as  made. 
The  construction  and  arrangement  covered  by  the  claims 
of  the  reissued  patent  are  fully  shown  and  described  in  the 
specification  and  drawings  of  the  original  application,  and  in 
those  of  the  original  patent.  This  appears  clearly  by  a  pe- 
rusal of  those  papers,  as  above  set  forth.  Therefore,  there  is 
no  foundation  for  the  assertion  that  the  reissued  patent  is  in- 
valid because  it  claims  What  is  not  shown  or  described  in  the 
original  patent. 
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It  is  contended  for  the  defendant,  that  Howes  and  Throop, 
by  withdrawing,  in  June,  1856,  the  application  which  they 
had  before  made,  and,  by  not  filing  a  new  application  until 
February,  1858,  abandoned  their  invention  to  the  public,  and 
consented  to  its  use  by  the  public  for  more  than  two  years 
before  February,  1858 ;   and  that,  therefore,  their  patent  of 
March,  1858,  was  invalid.    But  the  facts  shown,  as  before  re-, 
cited,  demonstrate  that  there  was  no  abandonment  and  no  con- 
sent to  public  use.    There  was,  in  judgment  of  law,  a  contin- 
uous application.   The  direction  to  withdraw  was  accompanied 
by  a  direction  to  renew.    The  old  model  was  used,  as  pre- 
viously filed,  for  the  new  application.    The  party  cannot  be 
made  to  suffer  for  the  neglect  of  his  attorney.     There  is  no 
evidence  of  any  intention  to  abandon,  or  of  any  act  of  aban- 
donment, or  of  any  declaration  of  abandonment,  or  of  any 
consent  to,  or  allowance,  of  public  use,  or  of  any  such  laches 
on  the  part  of  the  patentees,  as  can  amount  to  an  abandon- 
ment, at  any  time  prior  to  February,  1858.     The  case  falls, 
I  think,  within  the  principles  determined   in  Godfrey  v. 
Homes,  (1  Wallace,  317,)  and  Smith  v.  Goodyear  Dental  Vul- 
canite Co.,  (3  Otto,  486.) 

The  evidence  satisfactorily  establishes  that  the  defendant 
was  engaged  in  manufacturing,  prior  to  the  bringing  of  this 
suit,  machines  embodying  the  patented  inventions. 

There  must  be  the  usual  decree  for  the  plaintiffs  for  an 
injunction  as  to  both  claims  of  the  patent  and  for  an  ac- 
count of  profits. 


Sprague  <k  Hyatt,  for  the  plaintiffs. 
William  8.  Farndl,  for  the  defendant. 
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James  W.  Herring  and  others 

V8. 

William  G.  Gaqe  and  others.     In  Equity. 

The  findings  of  the  master,  in  ascertaining  the  profits  made  by  the  defendants, 
in  infringing  letters  patent,  sustained. 

The  case  otMowry  y.  Whitney,  (14  Wall,  620,)  explained. 

In  the  present  case,  it  was  held,  that  the  proper  inquiry  was,  not  what  saving 
the  defendant  had  made  by  using  the  patented  device,  over  the  saving  which 
he  might  have  made  if  he  had  used  any  or  all  of  various  other  devices,  but 
what  saving  he  had  made  directly  by  using  the  patented  device. 

Interest  on  the  cost  of  a  device,  and  the  cost  of  power,  are  to  be  allowed  as  de- 
ductions from  profits,  only  when  it  is  shown  they  have  been  paid  or  incurred 
as  debts. 

A  defendant  cannot  avail  himself  of  the  defence  that  he  has  not  marked  or  la- 
belled the  infringing  machines  as  patented,  and  especially  so  when  no  such 
defence  is  set  up  in  the  answer. 

In  a  suit  against  three  defendants,  it  is  proper  to  award  against  all  three  the 
profits  made  by  them  jointly,  while  partners,  and  against  two  of  them  the 
profits  they  made  after  their  partnership  with  the  third  defendant  was  dis- 
solved, and  while  they  were  using  the  patented  invention  in  conjunction  with 
a  fourth  person,  not  a  defendant. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  August  10th,  1878.) 

Wallace,  J.  This  case  comes  here  upon  exceptions  by 
both  parties  to  the  report  of  the  master  to  whom  it  was  re- 
ferred, by  interlocutory  decree,  (14  Blatchf.  C.  C.  i?.,  298,) 
to  take  proofs  and  ascertain  the  profits  received  by  the  de- 
fendants from  the  use  of  the  device  described  in  the  first 
claim  of  the  letters  patent  as  reissued  to  John  Deuchfield, 
January  16th,  1872,  being  for  an  improved  arrangement  of 
means  for  cooling  and  drying  meal.  The  master  has  found, 
that  the  defendants  have  used  the  device  from  January  16th, 
1872,  and,  by  the  use  of  the  device,  have  saved  flour  to  the 
amount  of  one  barrel  to  600  made,  and  that,  for  the  period 
between  April  1st,  1872,  and  May,  10th,  1876,  the  saving  was, 
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in  all,  191  u/m  barrels,  of  the  value  of  $1,441  84.    He  also 
finds,  that,  after  May  10th,  1876,  (at  which  time  the  defend- 
ants dissolved  partnership,)  two  of  the  defendants,  William 
G.  Gage  and  Frederick  A.  Gage,  continued  to  use  the  device 
until  November  1st,  1876,  and  that  these  two  defendants,  in 
conjunction  with  one  Henderson,  continued  to  use  it  from 
November  1st,  1876,  until  October  3d,  1877.    The  flour  saved 
by  the  use  of  the  device  after  the  defendants  dissolved  part- 
nership, and  up  to  October  3d,  1877,  was  57  7/10  barrels,  of  the 
value  of  $376  97.     The  master  had  also  found,  that  this  sav- 
ing accrued  to  the  defendants  over  and  beyond  any  saving 
which  they  could  have  obtained  from  any  other  successful 
device  for  cooling  and  drying  meal,  known  and  open  to  use 
by  them.    He  has  deducted  the  cost  of  introducing  the  de- 
vice into  the  defendants'  mill  and  the  cost  of  keeping  it  in 
repair,  and  ascertained  the  profit  actually  made  after  such 
deduction.    He  has  allowed  the  complainants,  however,  only 
the  profits  made  by  the  defendants  down  to  May  10th,  1876. 
The  first  exception  of  the  defendants  raises  the  point, 
whether  the  master's  report  is  sustained  by  the  proofs,  as  to 
the  time  when  the  defendants  commenced  to  use  the  Deuch- 
field  device.     The  proofs  show  a  conflict  as  to  the  fact 
whether  the  device  was  introduced  into  the  Riverside  Mills 
(the  defendants'  mills)  prior  to  1873-4,  but  the  unequivocal 
statement  of  the  defendant  William  G.  Gage  is  sufficient  to 
justify  the  conclusion  of  the  master,  and  I  am  unable  to  say 
that  it  should  not  prevail  over  the  testimony  of  his  miller/ 
Mid  the  other  testimony  that  might  justify  a  different  finding. 
Thia  exception  is,  therefore,  overruled. 

The  next  exceptions  of  the  defendants  allege  that  the 
master  has  erred  in  stating  the  account  between  the  parties 
« to  the  number  of  barrels  of  flour  manufactured  by  the  de- 
fendants during  the  period  in  question,  and  as  to  the  price 
received  for  flour  manufactured.  The  defendants  neglected 
to  state  an  account  of  the  number  of  barrels  of  flour  manu- 
factured, or  of  the  price  received  by  them,  for  the  period  be- 
tween January  16th,  1872,  and  April  1st,  1872,  and  the  mas- 
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ter  has  failed  to  report  upon  the  number  of  barrels  manu- 
factured during  this  period.  The  master  had  a  right,  in  the 
absence  of  a  statement  by  the  defendants,  to  assume  that  they 
manufactured,  during  this  period,  at  the  same  rate  as  during 
the  rest  of  the  year,  and  if,  acting  on  that  assumption,  he  had. 
charged  them  with  the  proportion  that  period  bears  to  the 
entire  year,  they  would  have  been  charged  with  a  larger  sum 
as  profits  than  they  are  now  charged  with,  assuming  that  the 
master  has  erred  as  claimed.  It  would  not  benefit  the  de- 
fendants if  the  report  were  sent  back  for  revision,  and  the 
error  pointed  out  by  the  exceptions  is  of  inconsiderable  mo- 
ment. The  master's  error  costs  the  defendants  something 
less  than  $30,  but,  if  he  had  charged  them  with  the  product 
between  January  16th,  1872,  and  April  1st,  1872,  it  would 
have  amounted  to  over  three  times  that  sum.  The  defend- 
ants also  overlook  the  fact  that  there  was  other  evidence  be- 
fore the  master  of  the  product  of  the  mill  than  that  contained 
in  the  account  rendered  by  the  defendants.  These  exceptions 
will,  therefore,  be  disregarded. 

By  further  .exceptions,  the  defendants  insist  that  the 
master's  findings,  as  to  the  actual  savings  realized  by  the  de- 
fendants by  the  use  of  the  device,  is  not  sustained  by  the  evi- 
dence. This  finding  is  based,  in  part,  upon  the  testimony  of 
various  experts,  who  were  familiar  with  the  practical  working 
of  the  device  in  other  mills,  and  who  were  permitted  to  state 
the  quantity  of  flour  lost  when  the  device  was  not  used,  thus 
estimating  the  saving  realized  under  their  observations,  and 
basing  upon  that  their  opinion  of  the  saving  ordinarily  gained 
by  the  use  of  the  device.  The  conditions  under  which  the 
device  was  used  differed  in  the  different  instances  observed  by 
the  witnesses.  It  is  contended  that  this  testimony  is  not  en- 
titled to  consideration.  To  this  I  cannot  agree.  Of  course, 
the  ultimate  inquiry  was  only  as  to  the  saving  made  by  the 
defendants.  It  was  impracticable  to  ascertain  this  by  direct 
evidence,  because  the  defendants  did  not  keep  any  account 
relative  thereto.  They  and  their  witnesses  gave  their  opin- 
ions, with  the  data  upon  which  they  were  based.    The  com- 
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plainants  gave  the  best  evidence  which  was  attainable  from 
the  nature  of  the  case.  It  was  peculiarly  the  province  of  the 
master  to  sift  out  what  was  valuable,  and  reject  what  was  not, 
and,  by  an  analysis  of  the  testimony,  to  ascertain  what  the 
saving  would  be  when  the  device  was  used  under  conditions 
similar  to  those  which  obtained  in  the  defendants'  mill.  I 
am  not  satisfied  that  he  has  not  done  this  with  discrimination, 
and  am  not  convinced  that  the  defendants  have  any  ground 
of  complaint. 

The  next  exception  of  the  defendants  brings  up  what  I 
deem  the  most  important  question  in  the  case.    A  large 
amount  of  testimony  was  given  tending  to  show  that  other 
devices  were  known,  were  open  to  use,  and  had  been  used  by 
millers,  which  were  an  equivalent  for  the  Deuchfield  device, 
and  by  the  use  of  which  a  saving  would  result  equal  to  that 
realized  by  the  use  of  the  complainants'  device.    The  master 
has  found  that  the  saving  made  by  the  defendants  was  over 
and  beyond  that  which  they  could  have  made  by  the  use  of 
any  other  device,  and  the  defendants  insist  that  this  finding  is 
not  supported  by  the  proofs.    The  answer  to  this,  in  my 
judgment,  is,  that  the  exception  rests  on  a  misconception  of 
the  rule  of  law  by  which  the  profits,  in  such  a  case,  are  to  be 
ascertained.     It  is  said,  in  JMowry  v.  Whitney,  (14  Wall.,,  620, 
651,)  that  the  question  to  be  determined,  in  finding  the  profits 
made  by  an  infringer,  by  the  use  of  the  patent  infringed,  is, 
"What  advantage  did  the  defendant  derive  from  using  the 
complainant's  invention,  over  what  he  had  in  using  other 
processes  then  open  to  the  public,  and  adequate  to  enable  him 
to  obtain  an  equally  beneficial  result;"  and  this  language, 
probably,  has  given  rise  to  the  theory  by  which  both  the  com- 
plainants and  the  defendants  have  been  governed  in  the  pro- 
duction of  their  testimony,  and  which  has  also  been  adopted 
'  by  the  master.    As  a  consequence,  a  vast  amount  of  time  has 
heen  devoted,  by  the    complainants    and  the    defendants, 
in  producing  testimony  relative  to  the  efficiency  and  value 
of  the  various  devices  which  the  defendants  might  have 
employed  for  the  cooling  and  drying  of   meal,  as  a  sub- 
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stitute  for  that  of  the  complainants,  and  the  comparative 
merits  of  each  with  the  complainants'  device,  with  a  view  to 
ascertain  what  additional  saving  was  made  by  the  use  of  the 
complainants'  device,  beyond  that  which  might  have  been 
made  had  the  defendants  used  any  or  all  of  the  various  other 
devices. 

In  settling  an  account  between  a  patentee  and  an  in- 
fringer, the  real  inquiry  is :  What  is  the  advantage  which  the 
infringer  has  derived  from  his  use  of  the  invention  ?     If  he 
has  derived  a  profit  attributable  directly  to  the  employment 
of  the  invention,  that  profit  belongs  to  the  patentee  and  is 
the  measure  of  his  recovery.    Here,  the  defendants  saved  a 
considerable  quantity  of  flour  by  the  use  of  the  complainants' 
property,  which,  until  they  used  it,  had  been  lost.     Their 
gain  is  directly  traceable  to  the  use  of  the  invention.     How 
is  it  important  to  ascertain  what  they  might  have  saved,  if, 
instead  of  using  the  complainants'  property,  they  had  used  some 
other  device?    How  are  they  in  a  better  position  than  they 
would  be  if  there  had  been  a  different  device  which  was  pat- 
ented, and  they  had  acquired  the  right  to  use  it  from  the  pat- 
entee, but,  instead  of  using  it,  saw  fit  to  employ  the  complain- 
ants' device  ?    Mown/  v.  Whitney  was  a  case  where  the  entire 
profit  of  the  manufacture  of  an  article  made  by  the  patented 
process  was  given  upon  an  accounting,  when  that  profit  was 
•  largely  due  not  to  the  advantage  derived  from  the  patented, 
process  but  from  that  of  other  processes  actually  used  by  the 
manufacturer,  and  which  he  had  the  right  to  use ;  and  what 
was  said  in  that  case,  pertinent  to  such  a  state  of  facts,  is  not 
to  be  assumed  as  the  enunciation  of  the  rule  where  the  profit 
has  been  made  directly  by  the  use  of  the  patentee's  device. 
Such  a  rule  would  impose  an  extraordinary  burden  upon  a 
patentee,  because  it  would  require  him,  when  seeking  for  re- 
dress, to  explore  the  whole  realm  of  practical  and  theoretical 
mechanism,  to  ascertain  and  demonstrate  that  what  was  real- 
ized by  the  wrongful  appropriation  of  his  invention  could  not 
have  been  made  by  the  use  of  any  other  device  or  substitute 
which  the  infringer  might  have  employed.     The  infringer  is, 
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at  the  election  of  the  patentee,  treated  as  a  trustee,  and,  as 
such,  required  to  account  for  the  profits  actually  made  by  the 
use  of  the  patentee's  property.  It  would  be  a  novel  defence 
to  permit  a  trustee  who  has  made  a  profit  by  the  use  of  the 
money  or  property  of  his  cestui  que  trusty  to  show  that  he 
would  have  made  an  equal  profit  if  he  had  used  the  money  or 
property  of  a  third  person,  or  if  he  has  used  his  own  money 
or  property.  It  was  quite  unnecessary,  in  my  judgment,  to 
enter  into  any  investigation  of  the  savings  which  the  defend- 
ants might  have  realized  if  they  had  used  some  other  than  the 
complainants'  device,  and  the  exception  to  the  master's  find- 
ing upon  the  question  cannot  avail  the  defendants. 

Further  exceptions  of  the  defendants  present  the  ques- 
tions whether  the  master  erred  in  not  deducting  the  interest 
on  the  cost  of  the  device  from  the  aggregate  of  profits,  and 
also  in  not  deducting  the  value  of  the  power  employed  in 
using  the  device.    Undoubtedly,  interest  and  cost  of  power 
enter  into  the  account  of  profits  to  be  ascertained  from  a 
given  manufacture.    Profit  is  the  gain  made  upon  any  invest- 
ment when  both  receipts  and  payments  are  taken  into  the 
account.    Where  interest  has  been  paid  upon  the  capital 
invested,  or  where  it  is  to  be  paid  upon  borrowed  capital,  it 
should  be  allowed  in  estimating  profits ;  but  I  am  not  aware 
of  any  rule  which  requires  that  it  should  be  deducted  where 
it  has  not  been  actually  paid  or  incurred.    The  allowance  for 
cost  of  power  is  to  be  determined  by  the  same  rule.     If  ex- 
pense has  been  actually  incurred  for  power,  it  should  be 
deducted.    But,  if  interest  or  expense  for  cost  of  power  has 
not  been  incurred,  there  is  no  more  reason  why  there  should 
be  a  deduction  therefor  from  the  profits,  than  that  there 
should  be  for  the  personal  service  of  the  infringer  in  conduct- 
ing the  business.     It  was  not  shown  that  any  interest,  or  any 
sum  for  cost  of  power,  had  been  paid,  or  any  indebtedness 
incurred  therefor.    The  master  was  correct  in  not  making 
any  such  allowance. 

It  is  insisted,  in  the  argument  for  the  defendants,  that  no 
damages  are  recoverable,  because  the  device  was  not  labelled 
Vol.  XV.— 9 
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or  marked  as  patented,  under  section  4,900  of  the  Revised 
Statutes.  The  statute  has  no  application  to  a  case  like  this, 
where  the  defendants  were  themselves  the  persons  who  made 
and  used  the  device.  If  it  had,  the  defendants  cannot  avail 
themselves  of  the  defence,  because  they  have  not  set  it  up  in 
their  answer.     (Rubber  Co.  v.  Goodyear^  9  Watt.,  788.) 

This  disposes,  in  substance,  of  all  the  exceptions  of  the 
defendants.  In  conclusion,  it  is  proper  to  say,  that  the 
proofs  show  a  case  where  it  is  peculiarly  proper  that  the 
Court  should  repose  upon  the  master's  findings  upon  the 
facts.  Such  is  the  conflict  between  the  witnesses  upon  near- 
ly  all  of  the  issues  entering  into  the  question  of  the  amount 
due  the  complainants,  that  while  I  should  have  been  better 
satisfied  if  the  profits  had  been  estimated  at  fifty  dollars  per 
annum  for  each  run  of  stones  using  the  device,  it  would  be 
quite  unsafe  to  say  that  the  master  has  not  arrived  at  judicious 
and  correct  conclusions.  The  defendants'  exceptions  are 
overruled. 

The  complainants  insist,  by  their  exceptions,  that  they  are 
entitled  to  recover  not  only  the  profits  made  by  the  defend- 
ants during  the  time  all  of  them  were  using  the  device,  but, 
also,  as  against  the  defendants  William  6.  Gage  and  Frederick 
A.  Gage,  the  further  amount  made  while  they  were  using  the 
device  jointly  or  in  conjunction  with  Henderson.  In  this  I 
think  they  are  correct.  The  defendants  are  tort-feasors,  and 
each  is  liable  for  the  whole  damages.  The  right  of  the  party 
injured  to  look  to  either  as  well  as  to*  all  of  the  defendants  for 
the  whole  damage  he  has  sustained,  is  not  confined  to  a  resort 
to  a  Court  of  law,  but  is  recognized  and  enforced  when  he- 
resorts  for  his  remedy  to  a  Court  of  eqxdty.  It  is  the  pecu- 
liar province  of  equity,  when  it  has  acquired  jurisdiction  of 
the  subject  matter  of  a  controversy,  to  award  in  the  suit  full 
and  complete  relief  between  all  parties.  The  master  has 
found  the  net  profit  arising  from  the  use  of  the  device  by 
William  G.  Gage  and  Frederick  A.  Gage,  down  to  the  date  of 
the  order  of  reference,  October  3d,  1877,  to  be  $281  97,  in  ad- 
dition to  the  profits  which  accrued  to  all  the  defendants  joint- 
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ly.    This  should  have  been  allowed  to  the  complainants,  and 
ib  now  allowed. 

The  decree  will  provide  for  a  recovery  for  the  complain- 
ants, as  against  all  the  defendants,  of  the  sum  of  $1,161  84, 
and  as  against  the  defendants  William  G.  Gage  and  Frederick 
A.  Gage,  for  the  further  sum  of  $281  97. 

Edwin  S.  Jennet/  and  James  A.  Allen,  for  the  plaintiffs. 

H.  C.  Howe,  for  the  defendants. 


Henby  Phelps 

vs. 

The  Town  of  Lewiston. 

Bonds  issued  by  the  town  of  Lewiston,  in  the  county  of  Niagara,  in  aid  of  the 
construction  of  the  Lake  Ontario  Shore  Railroad,  under  the  Acta  of  the  Legis- 
taoreofNew  York,  passed  May  11th,  1868,  and  April  19th,  1869,  (Law*  o/JV^w 
York,  of  1868,  chap.  811,  and  of  1869,  chap.  241,)  held  valid  in  the  hands  of  a 
toafide  purchaser  for  value,  without  notice,  before  maturity. 
The  plaintiff  bought  the  bonds  in  September,  1874.    Certiorari  proceedings  in 
tlie  Supreme  Court  of  New  York,  respecting  the  bonds,  which  took  place  in 
1872  and  1878,  held  not  to  affect  the  rights  of  the  plaintiff,  for  the  reasons  set 
forth  in  the  decision  of  the  Court  of  Appeals  of  New  York,  in  The  People  v. 
Walter,  (68  jV.  F.,  408.)  respecting  such  proceedings. 
Various  offers  of  proof  held  to  be  irrelevant,  when  made  by  the  defendant,  on  the 
trial  of  a  suit  by  such  plaintiff  against  said  town,  to  recover  the  amounts  of 
coupons  on  said  bonds,  on  the  ground  that  the  plaintiff  was  a  bona  fide  holder 
of  the  bonds. 
Under  the  2d  section  of  said  Act  of  1868,    as  amended  by  the  2d  section  of  said 
Act  of  1869,  the  affidavit  of  the  asesssors  in  this  case  was  held  to  be  conclu- 
sive proof  that  the  required  consent  of  tax  payers  had  been  obtained  before 
the  bonds  were  issued,  as  respected  the  .plaintiff,  as  a  bona  fide  holder  of  the 
bonds,  for  a  valuable  consideration,  without  notice. 
8uch  affidavit  having  been  attached  to  the  consent  papers  when  the  two  were 
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filed  together  in  the  office  of  the  county  clerk,  it  was  held,  in  view  of  that 
fact,  and  of  the  contents  of  the  affidavit  and  of  the  consents,  that  the  affidavit 
was  sufficient,  although  it  did  not  state  on  its  face  what  the  consent  was  to,  or 
for,  or  about. 

"  The  last  assessment  roll,"  referred  to  in  the  statute,  is  the  last  assessment  roll 
next  preceding  the  making  of  such  affidavit,  and  not  the  last  assessment  roll 
next  preceding  the  issuing  of  the  bonds. 

The  town  of  Lewiston  was  a  town  "  situate  along  the  route  "  of  said  railroad, 
within  the  statute. 

The  pendency  of  writs  of  certiorari  brought  to  have  the  determination  of  the  as- 
sessors, and  the  action  of  the  commissioners  in  pursuance  thereof,  declared 
void,  is  not  such  notice  of  the  invalidity  of  the  bonds,  as  to  defeat  the  title  of 
a  purchaser  of  the  bonds  for  value,  before  maturity,  who  has  no  actual  notice 
of  the  pendency  of  the  writs  or  of  the  objection  to  the  bonds. 

There  being  no  evidence  on  which  the  jury  could  properly  proceed  to  find  a 
verdict  for  the  defendant  on  the  issue  as  to  whether  the  plaintiff  was  a  bona 
fide  holder  of  the  bonds  for  value,  it  was  proper  not  to  allow  the  defendant  to 
go  to  the  jury  on  that  question. 

The  commissioners  having  power  to  issue  coupons  with  the  bonds,  a  statement 
in  the  bonds  that  they  have  caused  one  of  their  number  to  sign  the  coupons 
is  equivalent  to  a  signing  of  the  coupons  by  all  of  them. 

Payment  of  coupons  on  the  bonds  having  been  demanded,  it  is  proper  to  allow 
interest  on  them. 

The  statutes  under  which  the  bonds  were  issued  are  not  invalid. 

Where  legislative  authority  has  been  given  to  a  municipality  or  to  its  officers,  to 
subscribe  for  the  stock  of  a  railroad  company,  and  to  issue  municipal  bonds 
in  payment,  but  only  on  some  condition  precedent,  and  where  it  may  be  gath- 
ered from  the  legislative  enactment,  that  the  officerfe  of  the  municipality  were 
invested  with  power  to  decide  whether  the  condition  precedent  had  been  com- 
plied with,  their  recital  that  it  has  been,  made  in  the  bonds  issued  by  them 
and  held  by  a  bona  fide  purchaser,  is  conclusive  of  the  fact  and  binding  upon 
the  municipality,  for,  the  recital  is  itself  a  decision  of  the  fact  by  the  appointed 
tribunal. 

(Before  Blatchfo&d,  J.,  Northern  District  of  New  York,  August  17th,  1878.) 

Blatchford,  J.  This  is  a  motion  for  a  new  trial.  The 
suit  is  brought  on  18  interest  coupons  of  $35  each,  dne  Octo- 
ber 1st,  1874,  being  for  six  months'  interest  on  18  bonds  of 
$1,000  each,  issued  by  the  defendant  in  aid  of  the  Lake  On- 
tario Shore  Railroad  Company,  and  on  7  interest  coupons  of 
$17  50  each,  due  the  same  day,  being  for  six  months'  interest 
on  7  bonds  of  $500  each,  of  like  issue.  The  amount  of  the 
bonds  is  $21,500,  and  the  amount  of  these  coupons  is  $752  50. 
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The  suit  was  tried  before  Judge  Johnson,  the  late  Circuit 
Judge,  and  a  jury,  and  resulted  in  a  verdict  for  the  plaintiff, 
by  direction  of  the  Court,  for  $845  40,  of  which  $92  90  was 
for  interest  on  the  amount  of  the  coupons.  The  defendant 
moves  for  a  new  trial,  on  a  case  containing  exceptions. 

The  bonds  are  all  of  them  of  the  same  form,  of  which  the 
following  is  a  specimen  :  "  United  States  of  America,  Town 
of  Lewiston.     No.  28.     $1,000.     County  of  Niagara,  State  of 
New  York.    Late  Ontario  Shore  Railroad  Co.     Issued  by 
virtue  of  an  Act  of  the  Legislature  of  the  State  of  New  York, 
entitled :  *  An  Act  to  authorize  certain  towns  in  the  coun- 
ties of  Oswego,  Cayuga  and  Wayne,  to  issue  bonds  and  take 
stock  in  and  for  the  construction  of  the  Lake  Ontario  Shore 
Railroad,'  passed  May  11th,  1868,  (chapter  811  of  the  Laws  of 
1^68,)  and  an  Act  amending  the  same,  passed  April  19th, 
1869,  (chapter  241  of  the  Laws  of  1869.)  These  Acts  authorize 
any  town,  incorporated  village  or  city,  except  the  city  of 
Rochester,  in  either  of  the  counties  of  Oswego,  Cayuga, 
Wayne,  Monroe,  Orleans,  or  the  second  assembly  district  of 
Niagara,  situate  along  the  route  of  the  Lake  Ontario  Shore 
Railroad,  to  subscribe  for  the   stock  of  the  Lake  Ontario 
Shore  Railroad,  and  to  issue  town,  village  or  city  bonds  in 
payment  thereof.    Know  all  men  by  these  presents,  that  we, 
the  undersigned,  commissioners  under    the  above  entitled 
Acts,  for  the  town  of  Lewiston,  in  the  county  of  Niagara 
and  State  of  New  York,  upon  the  faith  and  credit  and  in 
behalf  of  said  town,  for  value  received,  promise  to  pay  to  the 
hearer  the  sum  of  one  thousand  dollars,  on  the  first  day  of 
April,  in  the  year  one  thousand  eight  hundred  and  eighty- 
three,  at  the  American  Exchange  National  Bank  in  the  city 
of  New  York,  with  interest  at  seven  per  cent,  per  annum, 
payable  semi-annually,  on  the  first  days  of  April  and  October 
in  each  year,  at  the  same  place,  on  the  presentation  and  sur- 
render of  the  coupons  for  such  interest,  hereto  annexed.     In 
witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
and  have  caused  the  coupons  annexed  hereto  to  be  signed  by 
0.  P.  Scovell,  one  of  our  number,  this  first  day  of  July,  in 
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the  year  one  thousand  eight  hundred  and  seventy-two.  O.  P. 
Scovell,  (seal.)  J.  E.  Ways,  (seal.)  Geo.  C,  Haywood,  (seal.) 
Commissioners." 

The  coupons  6ued  on  are  all  of  them  of  the  same  form,  of 
which  the  following  is  a  specimen  :  u  $35  00.  Town  of  Lew- 
iston.  The  American  Exchange  National  Bank  of  the  City 
of  New  York  will  pay  the  bearer  thirty-five  dollars  on  the 
first  day  of  October,  1874,  being  semi-annual  interest  due  on 
bond  No.  28.    O.  P.  Scovell,  Commissioner." 

The  Act  of  1868,  as  amended  by  the  Act  of  1869,  pro- 
vides as  follows:  "§1.  On  the  application  in  writing  of 
twelve  or  more  freeholders,  residents  in  any  town,  incorpo- 
rated village  or  city,  except  the  city  of  Rochester,  in  either  of 
the  counties  of  Oswego,  Cayuga,  Wayne,  Monroe,  Orleans, 
or  of  the  second  assembly  district  of  Niagara,  situate  along 
the  route  of  the  Lake  Ontario  Shore  Railroad,  it  shall  be  the 
duty  of  the  county  judge  of  the  county  wherein  such  town, 
incorporated  village  or  city,  is  situated,  or  a  justice  of  the  Su- 
preme Court,  at  any  special  term  thereof,  within  ten  days 
after  receiving  such  application,  to  appoint,  under  his  hand 
and  seal,  not  more  than  three  freeholders,  residents  of  said 
town,  incorporated  village  or  city,  to  be  commissioners  for 
said  town,  incorporated  village  or  city,*to  carry  into  effect  the 
purposes,  and  provisions  of  this  Act,  who  shall  hold  their  of- 
fices respectively  for  the  term  of  five  years,  and  until  others 
shall  be  appointed  and  shall  have  duly  qualified,  a  majority 
of  whom  shall  constitute  a  quorum  for  the  transaction  of  any 
business,  or  the  doing  of  any  act  or  thing,  provided  for  in  this 
Act ;  and  every  five  years  thereafter,  and  as  often  as  a 
vacancy  shall  for  any  cause  occur,  the  said  county  judge  or 
justice  of  the  Supreme  Court  shall  appoint  a  successor  or 
successors  for  such  commissioner  or  commissioners  for  said 
towns,  incorporated  villages  or  cities  respectively,  upon  the 
like  application,  as  hereinbefore  provided.  §  2.  It  shall  be 
lawful  for  said  commissioners  to  borrow,  on  the  faith  and 
credit  of  their  respective  towns,  incorporated  villages  and 
cities  aforesaid,  such  sums  of  money,  not  exceeding  twenty 
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per  cent,  of  the  valuation  of  said  town,  incorporated  village 
or  city,  to  be  ascertained  by  the  last  assessment  rolls  thereof 
respectively,  for  a  term  not  exceeding  twenty-five  years,  at  a 
rate  of  interest  not  exceeding  seven  per  cent,  per  annum,  and 
to  execute  bonds  therefor  under  their  hands  and  seals  respec- 
tively.   The  bonds  so  to  be  executed  may  be  in  such  sums, 
not  exceeding  the  amount  set  forth  in  the  consent  of  the  tax 
payers  of  said  incorporations,  and.  payable  at  such  times 
and  places,  not   exceeding  twenty-five  years,  and  in  such 
form,  as  said  commissioners  and  their  successors  may  deem 
expedient;  but  no  such  debt  shall  be  contracted  or  bonds 
issued  by  said  commissioners  of  or  for  either  of  said  towns, 
incorporated  villages  or  cities,  until  consent,  on  or  before 
January  first,  eighteen  hundred  and  seventy-one,  in  writ- 
ing, proved  by  a  subscribing  witness,  who  shall  swear,  in 
addition  to  the  ordinary  form  of  affidavits  of  subscribing  wit- 
nesses, that  the  party  executing  informed  the  witness  that  he 
biew  the  contents  thereof,  or  acknowledged  as  provided  for 
conveyances  of  real  estate,  shall  first  have  been  obtained,  of 
persons  owning  more  than  one-half  of  the  taxable  property 
assessed  and  appearing  upon  the  last  assessment  roll  of  such 
town,  incorporated  village  or  city,  and  a  majority  of  the  tax 
payers,  as  appears  by  such  assessment  rolls  respectively,  and 
which  fact  shall  be  proved  by  the  affidavits  of  the  assessors, 
or  a  majority  of  them,  of  such  towns,  incorporated  villages, 
or  cities  respectively ;  and,  it  shall  be  the  duty  of  the  said 
assessors,  and  they  are  hereby  authorized,  to  make  such  affi- 
davit, when  the  said  consent  shall  be  obtained.    Said  affidavit 
and  consent,  and  a  copy  of  the  assessment  roll,  shall  be  filed 
in  the  clerk's  office  in  the  respective  counties,  and  certified, 
copies  thereof  in  the  town  clerk's  office  of  each  of  the  said 
towns  respectively,  and  the  same,  or  a  certified  copy  thereof, 
shall  be  evidence  of  the  facts  therein  contained  and  certified, 
in  any  Court  of  the  State,  and  before  any  judge  or  justice 
thereof.     §  3.  The  said  commissioners,   authorized  by  this 
Act,  may,  in  their  discretion,  dispose  of  such  bonds,  or  any 
part  thereof,  to  such  persons  or  corporations,  and  upon  such 
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terms,  as  they  shall  deem  most  advantageous  for  their  said 
town,  incorporated  village  or  city,  bit  for  not  less  than  par ; 
and  the  money  that  shall  be  raised  by  any  loan  or  sale  of 
bonds  shall  be  invested  in  the  stock  of  said  company  of  the 
Lake  Ontario  Shore  Railroad,  and  said  money  shall  be  applied 
and  used  in  the  construction  of  such  railroad,-  its  buildings 
and  necessary  appurtenances,  and  for  no  other  purposes. 
The  commissioners  respectively,  in  the  corporate  name  of 
each  of  their  said  towns,  incorporated  villages  or  cities,  may 
subscribe  for  and  purchase  stock  of  such  company,  to  the 
amount  they  may  severally  have  borrowed  as  aforesaid ;  and, 
by  virtue  of  said  subscription  or  purchase  of  stock,  and  upon 
receiving  certificates,  or  the  transfer  of  certificates,  for  the 
amount  of  said  stock  so  subscribed  for  or  purchased  by  them, 
the  said  towns,  incorporated  villages  or  cities  shall  acquire  all 
the  rights  and  privileges,  and  be  liable  to  the  same  responsi- 
bilities, as  other  stockholders  of  said  company.  And  it  shall 
be  lawful  for  the  commissioners  provided  for  in  this  Act,  or 
either  of  them,  with  the  consent  of  the  other*,  or  a  majority 
of  said  commissioners,  to  participate  in  and  to  act  in  all  the 
regular  and  legally  authorized  meetings  of  the  stockholders ; 
and  either  of  them  may  act  as  directors  of  such  company,  if  he 
shall  be  duly  elected  as  such."  Section  4  of  the  Act  of  1868 
provides  for  an  annual  report  by  the  commissioners  to  the 
board  of  supervisors  of  the  county,  of  the  amount  required 
during  the  next  ensuing  year  to  pay  the  principal  or  interest 
of  any  of  the  bonds.  It  also  provides  that  the  dividends  on 
the  stock  shall  be  received  by  the  commissioners  and  be  ap- 
plied by  them  to  pay  the  interest  on  the  bonds ;  and,  that,  if 
the  dividends  shall  not  be  sufficient  to  pay  any  accruing  prin- 
cipal and  interest,  the  board  of  supervisors  shall  assess,  levy 
and  collect,  as  a  tax,  from  the  real  and  personal  property,  the 
sum  reported  by  the  commissioners  to  be  necessary  to  make 
good  the  deficiency ;  and  it  shall,  when  collected,  be  paid  to 
the  commissioners  and  applied  by  them  to  pay  the  principal 
and  interest  of  the  bonds.  The  fifth  section  contains  pro- 
visions for  disposing  of  the  stock.     The  sixth  and  seventh 
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sections  contain  provisions  in  regard  to  paying  the  principal 
and  interest  of  the  bonds.  Sections  8  to  11  relate  to 
the  official  bonds  of  the  commissioners  and  vacancies  and 
compensation.  Section  12  relates  to  proceedings  by  the  rail- 
road company  to  obtain  compulsorily  title  to  real  estate. 
Section  13  provides  as  follows:  "§13.  No  portion  of  the 
bonds  issued  by  any  town,  incorporated  village,  or  the  mon- 
eys arising  therefrom,  shall  be  paid,  laid  out  or  expended  in 
any  other  town  than  that  by  which  such  bonds  shall  be  issued, 
or  in  which  such  incorporated  village  is  situated,  until  at  least 
ten  thousand  dollars  per  mile,  upon  an  average,  shall  have 
been  paid  or  expended  upon  the  grading  or  construction  of 
each  mile  of  said  road  lying  within  such  town,  unless  said 
road  shall  be  gilded  and  made  ready  for  laying  the  rails  there- 
on, through  9uch  town,  at  a  less  cost  than  ten  thousand  dol- 
lars per  mile.  This  section  shall  not  apply  to  any  town 
through  which  said  road  shall  not  run." 

The  first  and  second  sections  of  the  Act  of  1869  amend, 
respectively,  the  first  and  second  sections  of  the  Act  of  1868, 
w  as  to  read  as  before  recited.  Section  3  of  the  Act  of  1869 
provides,  that  "  all  proceedings  heretofore  taken  in  the  or- 
ganization of  this  company,  and  in  filing  their  articles  of 
association,  shall  be  deemed  legal  and  valid  *  *  for  the 
purposes  of  the  organization  of  this  corporation."  Section  4 
provides,  that  "  the  commissioners  of  any  town,  village  or 
city  may  issue  their  bonds  directly  to  the  directors  of  said 
lake  Ontario  Shore  Railroad  Company,  at  not  less  than  their 
par  value,  and  receive,  in  exchange  therefor,  the  stock  of 
fiaid  company  at  not  more  than  par." 

The  Articles  of  Association  of  the  Lake  Ontario  Shore 
Railroad  Company  were  filed  in  the  office  of  the  Secretary  of 
State  of  the  State  of  New  York,  in  March,  1868.  They  set 
forth,  that  the  corporation  is  created  "  for  the  purpose  of  con- 
structing, maintaining  and  operating  a  railroad  for  public  use, 
in  the  conveyance  of  persons  and  property  from  the  city  of 
Oswego,  in  the  county  of  Oswego,  to  the  village  of  Lewiston, 
in  the  county  of  Niagara ; "  and,  that,  u  the  line  of  railroad 
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contemplated,  and  herein  provided  for,  shall  be  constructed 
with  all  proper  turnouts,  sidings  and  branches,  from  the  city 
of  Oswego,  through  the  counties  of  Oswego,  Cayuga,  Wayne, 
Monroe,  Orleans  and  Niagara." 

From  the  proceedings  put  in  evidence  on  the  trial,  it  ap- 
pears, that  the  three  commissioners  by  whom  the  bonds  were 
issued  were  duly  appointed  such  by  the  county  judge  of 
Niagara  county.     The  proceedings  were  originally  instituted 
in  June,  1870.    The  consents  of  the  tax  payers  put  in  evi- 
dence are  headed  thus :  "  Consents  of  tax  payers  of  the  town 
of  Lewiston  in  the  county  of  Niagara,  that  said  town  may 
issue  bonds  and  take  stock  in  and  for  the  construction  of  the 
Lake  Ontario  Shore  Railroad."    The  consents  consist  of  nine 
separate  papers.    Eight  of  them  are  alike  in  form.    They  are 
all  signed  by  different  persons.     The  form  of  .the  eight  is 
this :  "  The  undersigned,  tax  payers  of  the  town  of  Lewiston, 
in  the  second  assembly  district  in  the  county  of  Niagara, 
State  of  New  York,  hereby  consent  in  writing,  that  the  rail- 
road commissioners  appointed  for  said  town  of  Lewiston,  in 
pursuance  of  the  provisions  of  an  Act  entitled, '  An  Act  to 
authorize  certain  towns  in  the  counties  of  Oswego,  Cayuga 
and  Wayne  to  issue  bonds  and  take  stock  in  and  for  the  con- 
struction of  the  Lake  Ontario  Shore  Railroad,'  passed  May 
11th,  1868,  and  the  Act  amendatory  thereof,  passed  April 
19th,  1869,  chapter  241,  Laws  of  1869,  may  borrow,  on  the 
faith  and  credit  of  the  town  of  Lewiston  in  said  county,  the 
sum  of  one  hundred  and  fifty-two  thousand  dollars,  that 
being  an  amount  not  exceeding  twenty  per  cent,  of  the  val- 
uation of  said  town  of  Lewiston,  as  shown  by  the  last  assess- 
ment roll  of  said  town,  and  may  issue  bonds  therefor,  under 
their  hands  and  seals,  in  the  manner  provided  in  said  Act  and 
the  Act  amendatory  thereof,  may  subscribe  for  and  take  stock 
in  and  for  the  construction  of  the  Lake  Ontario  Shore  Kail- 
road,  for  the  amount  above  named."     The  form  of  the  ninth 
paper  is  this :  "  We    *    *    *    owners  of  real  estate  in  the 
town  of  Lewiston,  county  of  Niagara  and  State*  of  New 
York,  do,  by  these  presents,  consent  to  the  issue  of  the  bonds  by 
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the  commissioner  or  commissioners  of  the  said  town  of  Lew- 
iston, for  the  Lake  Ontario  Shore  Railroad,  under  chapter  811 
of  the  Laws  of  1 868,  as  amended  by  chapter  241  of  the  Laws 
of  1869,  of  the  State  of  New  York,  passed  April  19th,  1869." 
These  consents  were  perfected  in  March,  May,  July  and  Au- 
gust, 1870.    They  were  all  in  writing  and  were  proved  or  ac- 
knowledged as  required  by  the  statute.     An  affidavit  of  the 
assessors  of  the  town  of  Lewiston  was  then  made  and  at- 
tached to  them,  in  this  form :  "  State  of  New  York,  Niagara 
County,  88. :  George  C.  Hayward  and  Alexander  Lane,  being 
duly  sworn,  each  for  himself  says,  that  they  are  a  majority  of 
the  assessors  of  the  town  of  Lewiston,  in  said  county,  and 
that  the  consent  in  writing  has  been  obtained  of  persons  own- 
ing more  than  one-half  of  the  taxable  property  of  said  town, 
assessed  and  appearing  upon  the  last  assessment  roll  of  said 
town,  and  a  majority  of  the  tax  payers,  as  appears  by  said  as- 
sessment roll,  which  consent  has  been  proved  and  acknowl- 
edged according  to  the  provisions  of  an  Act  entitled  i  An 
Act  to  authorize  certain  towns  in  the  counties  of  Oswego, 
Cayuga  and  Wayne  to  issue  bonds  and  to  take  stock  in  and 
for  the  construction  of  the  Lake  Ontario  Shore  Eailroad,' 
passed  May  11th;  1868,  and  the  Act  amendatory  thereof, 
passed  April  19th,  1869,  chapter  241  of  the  Laws  of  1869 ; 
that  the  commissioners  of  the  town  of  Lewiston,  appointed 
to  carry  into  effect  the  provisions  of  said  Act  and  the  Act 
amendatory  thereof,  are  now  authorized  by  the  terms  of  said 
Act  and  the  Act  amendatory  thereof,  to  borrow,  on  the  faith 
and  credit  of  the  said  town  of  Lewiston,  the  sum  of  ($152,000) 
one  hundred  and  fifty-two  thousand  dollars ;  and  these  depo- 
nents further  say,  and  each  for  himself  says,  that  the  said  sum 
of  one  hundred  and  fifty-two  thousand  dollars  does  not  ex- 
ceed in  amount  twenty  per  cent,  of  the  taxable  property 
assessed  and  appearing  upon  the  last  assessment  roll  of  said 
town ;  and  these  deponents  further  say,  and  each  for  himself 
says,  that  they  are  a  majority  of  all  of  the  assessors  of  the 
said  town  of  Lewiston,  and  that  they  have  now  met  together 
as  a  board  of  assessors,  to  perform  the  duty  required  of  them 
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in  and  by  said  Act  and  the  Act  amendatory  thereof.  George 
C.  Hayward,  Alexander  Lane,  assessors  of  the  town  of  Lewis- 
ton.  Subscribed  and  sworn  to  before  me,  at  Lewiston,  this 
24th  of  August,  1870.  S.  B.  Piper,  Notary  Public  in 
and  for  Niagara  county.5'  Said  affidavit  and  the  consents 
and  the  proofs  and  acknowledgments,  attached  together,  were, 
with  a  copy  of  the  assessment  roll  of  the  town  made  on  the 
30th  of  September,  1869,  filed  in  the  office  of  the  clerk  of 
Niagara  county,  on  the  10th  of  September,  1870.  A  certified 
copy  of  all  said  papers  was  filed  in  the  office  of  the  town 
clerk  of  the  town  of  Lewiston. 

On  the  17th  of  March,  1871,  an  Act  was  passed  (chapter 
127  of  the  Laws  of  New  York,  of  1871,)  entitled  "  An  Act 
to  facilitate  the  construction  of  the  Lake  Ontario  Shore  Rail- 
road, and  to  amend  the  several  Acts  in  relation  thereto." 
Section  1  gives  the  Railroad  Company  time  until  January  1st, 
1874,  for  complying  with  section  2  of  the  Act  of  April  19th, 
1869,  and  to  obtain  the  consent  in  writing  of  tax  payers.  Sec- 
tion 2  of  the  Act  of  1871  provides  as  follows  :  "  §  2.  No  con- 
sent of  tax  payers  of  any  town,  city  or  village,  given  or  ob- 
tained under  or  by  virtue  of  the  several  Acts  passed  author- 
izing the  issuing  of  bonds  to  aid  in  the  construction  of  the 
Lake  Ontario  Shore  Railroad,  in  writing,  nor  the  bonds  issued 
or  to  be  issued  upon  the  faith  of  said  conseht,  shall  be  inval- 
idated or  held  void,  or  in  any  manner  affected,  by  reason  of 
any  informal,  clerical  or  other  defect,  irregularity  or  omission, 
in  the  proofs  or  acknowledgments  of  such  consents,  or  in  the 
affidavits  required  to  be  made  by  any  assessors,  town  or  coun- 
ty clerk,  or  other  person  or  body,  or  in  the  filing  or  recording 
in  any  town  or  county  clerk's  office,  provided  that  a  majority 
of  the  tax  payers  of  any  such  town  or  city,  owning  or  repre- 
senting a  majority  of  the  taxable  property  of  said  town  or 
city,  assessed  to  them,  and  appearing  upon  the  assessment  roll 
of  such  town  or  city,  shall  have  actually  executed  or  signed 
such  consent,  and  provided  that  such  defect,  irregularity  or 
omission  is  merely  technical ;  and  none  of  the  provisions  of 
this  Act,  except  sections  one  and  seven,  shall  apply  to  towns 
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where  the  consents  were  not  completed  prior  to  January  first, 
eighteen  hundred  and  seventy-one,  pursuant  to  chapter  eight 
hundred  and  eleven  of  the  Laws  of  eighteen  hundred  and 
sixty-eight,  as  amended  by  section  two  of  chapter  two  hun- 
dred and  forty-one  of  the  Laws  of  eighteen  hundred  and  sixty- 
nine,  but  shall  be  applicable  to  any  town,  city  or  village  giv- 
ing its  consent  to  bond  after  the  passage  of  this  Act."  Sec- 
tions 3  and  4  validate  conditional  consents  and  conditional 
subscriptions  to  stock.  Sections  5  and  6  are  immaterial  Sec- 
tion 7  provides,  that  the  terms  "  tax  payers  "  and  "  person 
owning,"  used  in  section  2  of  the  Act  of  April  19th,  1869, 
"  shall  be  construed  and  shall  mean,  all  persons  owning  or  rep- 
resenting, as  president,  trustee  or  as  agent  duly  authorized  for 
that  purpose,  including  owners  of  non-resident  lands,  more 
than  one-half  of  the  taxable  property  of  said  town  or  city, 
assessed  and  appearing  upon  the  assessment  roll  therein  re- 
ferred to." 

On  the  18th  of  October,  1871,  the  three  commissioners 
met  together  and  executed  their  official  bond  and  took  the 
oaths  of  office  and  signed  a  subscription  for  $152,000  of  the 
stock  of  the  railroad  company.  The  commissioners,  on  the 
8th  of  May,  1872,  signed  $152,000  of  bonds.  By  direction 
of  the  commissioners  the  coupons  were  signed  by  Scovell, 
one  of  the  commissioners.  On  the  5th  of  June,  1872,  two 
of  the  commissioners  delivered  the  bonds  to  the  railroad 
company,  and  received  in  exchange  for  them  a  certificate  for 
1,520  shares  of  the  capital  stock  of  the  company,  of  the  par 
value  of  $100  each,  dated  June  5th,  1872.  The  certificate  is 
in  the  name  of  the  town  of  Lewiston,  and  the  town  has  never 
offered  to  surrender  it.  The  commissioners  attended  meet- 
ings of  the  directors  of  the  company,  and  voted  on  the  stock 
on  behalf  of  the  town.  The  company  provided  for  the  inter- 
est which  fell  due  October  1st,  1872,  on  the  bonds.  On  a  re- 
port made  by  the  commissioners  to  the  board  of  supervisors, 
the  sum  of  $10,640  was  assessed,  levied  and  collected  on  the 
*eal  and  personal  estate  of  the  town  of  Lewiston,  to  pay  the 
interest  on  the  bonds  falling  due  April  1st,  1873,  and  October 
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1st,  1873,  and  was  paid  over  to  the  commissioners  by  the 
county  treasurer.  The  interest  due  April  1st,  1873,  was  paid 
by  the  commissioners  out  of  those  moneys,  and  the  coupons 
so  paid  (except  2)  were  delivered  by  the  commissioners  to 
the  auditors  of  the  town. 

The  $152,000  of  bonds  were  delivered  by  the  company  to 
the  firm  of  George  B.  Phelps  &  Co.,  contractors,  who  had 
contracted  to  build  the  road  from  Oswego  to  Lewiston.  The 
firm  was  composed  of  George  B.  Phelps,  Willis  Phelps  and 
Daniel  D.  Warren.  In  a  division  of  the  bonds,  the  $21,500 
of  bonds  involved  in  this  suit  were  taken  by  George  B. 
Phelps.  In  September,  1874,  George  B.  Phelps  sold  the 
$21,500  of  bonds  to  the  plaintiff,  in  exchange  for  $20,000  of 
the  stock;  of  the  Addison  (Vermont)  Railroad  Company. 
The  plaintiff  purchased  the  bonds  in  good  faith,  and  without 
notice  of  any  infirmity  in  regard  to  them,  and  under  circum- 
stances which  made  him  a  bona  fide  holder  of  them  for  a  val- 
uable consideration,  without  notice. 

On  the  16th  of  April,  1872,  a  writ  of  certiorari  was  issued, 
by  the  Supreme  Court  of  New  York,  to  the  two  surviving 
assessors  of  the  three  assessors  who  made  the  affidavit  of 
August  24th,  1870,  to  review  the  determination  set  forth  in 
said  affidavit.  This  writ  was  served  on  the  two  surviving 
assessors  on  the  16th  of  April,  1872,  and,  on  the  same  day,  a 
copy  of  it  was  served  on  the  three  commissioners,  with  a  no- 
tice to  them  that  it  had  been  issued  and  served,  and  that  all 
prbceedings  under  and  in  pursuance  of  the  affidavit  of  the 
assessors  were  stayed,  as  a  matter  of  law.  This  writ  was  set 
aside  June  20th,  187^.  While  a  motion  to  set  it  aside  was 
pending,  and,  on  the  13th  of  May,  1872,  a  writ  of  certiorari 
was  issued,  by  the  Supreme  Court  of  New  York,  to  the  clerk 
of  .Niagara  county,  commanding  him  to  certify  the  proceed- 
ings on  file  in  his  office  relating  to  the  matter.  This  writ 
was  served  on  the  clerk  May  23d,  1872.  On  the  4th  of  Feb- 
ruary, 1873,  a  writ  of  certiorari  was  issued  by  the  Supreme 
Court  of  New  York,  to  the  three  commissioners,  commanding 
them  to  certify  what  was  their  authority  to  act  as  such,  and 
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what  they  had  done  in  subscribing  for  stock,  and  in  signing 
and  issuing  bonds,  and  in  reporting  to  the  board  of  super- 
visors in  respect  to  a  levy  to  pay  principal  or  interest  of  the 
bonds,  and  in  respect  to  receiving  the  amount  of  tax  levied, 
and  what  they  had  done  with  the  same.   This  writ  was  served 
on  one  of  the  commissioners  on  the  4th  of  February,  J  873, 
and  on  the  other  two  on  the  6th  of  March,  1873.     A  writ  of 
certiorari  to  the  two  surviving  assessors,  to  review  the  deter- 
mination of  the  assessors,  contained  in  their  said  affidavit,  was 
issued  by  the  Supreme  Court  of  New  York,  on  the  28th  of 
August,  1873,  and  was  served  on  each  of  them  within  ten 
days  afterwards.     To  the  writ  of  May  13th,  1872,  addressed 
to  the  clerk  of  Niagara  county,  he  made  return,  certifying  the 
papers  on  file  in  his  office,  relating  to  the  bonding  of  the  town 
of  Lewiston.     To  the  writ  of  February  4th,  1873,  addressed 
to  the  commissioners,  they  made  a  return,  setting  forth  their 
doings,  and  afterwards  a  further  return.     To  the  writ  of 
August  28th,  1873,  addressed  to  the  assessors,  they  made  a 
return,  and  afterwards  a  further  return.     There  was  a  hear- 
ing before  the  Supreme  Court  on  the  three  writs  of  May 
13th,  1872,  February  4th,  1873,  and  August  28th,  1873,  and 
the  returns  thereto,  considered  as  one  proceeding,  and,  on  the 
23d  of  October,  1874,  the  Supreme  Court  vacated  the  pro- 
ceedings, determination,  affidavit  and  adjudication  of  the  as- 
sessors of  August  24th,  1870,  and  the  appointment  of,  and  all 
the  acts,  doings  and  proceedings  of,  the  commissioners.     On 
appeal  to  the  Court  of  Appeals,  that  Court  {The  People  v. 
Walter,  68  N.  Y.y  403,)  reversed  the  judgment  below,  so  far 
as  it  affected  the  commissioners,  and  dismissed  the  appeal  as 
to  the  assessors.    The  Court  say :  "  The  bonds  of  the  several 
towns  interested  had  been  issued  and  delivered  in  exchange 
for  the  stock  of  the  railroad  corporation  many  months  before 
the  initiation  of  these  proceedings,  so  far  as  they  affect  the 
assessors,  a  former  writ  of  certiorari  having  been  quashed, 
and  at  least  one  instalment  of  interest  had  been  levied  upon 
the  towns,  and  paid  to  the  holders  of  the  bonds.   These  bonds 
cannot  be  recalled  and  restitution  made,  or  the  parties  restored 
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to  their  former  condition,  by  any  judgment  or  order  in  these 
proceedings,  and  neither  the  towns  nor  the  bondholders  will 
be  bound  or  estopped  by  the  judgments  of  this  or  any  other 
Court  in  these  proceedings.   A  judgment  of  any  Court,  what- 
ever its  jurisdiction,  is  only  evidence  against  parties  to  the 
record,  or  those  in  privity  with  them.    The  records  would 
not  be  competent  evidence  in  an  action  upon  the  bonds ;  and, 
if  our  judgment  should  be  adverse  to  the  validity  of  the  pro- 
ceedings under  the  statutes  authorizing  the  issue  of  bonds, 
the  bondholders  might  laugh  at  our  decision,  knowing  that  it 
could  not  affect  them ;  and,  if  we  should  affirm  the  action  of 
the  aBseajors,  the  town  authorities  might  snap  their  fingers, 
and,  in  an  action  upon  the  bonds,  make  every  defence  which 
legal  skill  should  suggest,  without  the  slightest  impediment 
from  our  opinions  or  judgments."    As  to  the  judgment  vacat- 
ing the  appointment  of  the  commissioners,  the  Court  held  that 
the  Supreme  Court  had  no  jurisdiction  to  review,  by  certio- 
rari, the  title  of  the  commissioners  to  office.    As  to  the  judg- 
ment of  the  Supreme  Court,  so  far  as  it  professed  to  annul 
the  action  of  the  commissioners  in  subscribing  for  the  stock 
of  the  railroad  corporation,  and  issuing  the  bonds  of  the  town 
therefor,  the  Court  of  Appeals  held  that  the  judgment  was  a 
nullity,  because  it  purported  to  set  aside  and  avoid  the  con- 
tracts and  dealings  of  the  commissioners  and  the  railroad  com- 
pany, and  to  nullify  the  bonds  of  the  town,  without  the  pres- 
ence of  the  town  or  the  railroad  corporation  as  parties  to  the 
proceedings,  and  to  annul  securities  issued  to  third  persons, 
who  had  not  been  heard  or  had  a  day  in  Court.    It  also  held, 
that  the  action  of  the  commissioners,  being  purely  ministerial, 
and  not  calling  for  the  exercise  of  judicial  discretion  and  de- 
termination, could  not  be  reviewed  by  certiorari.    As  to  the 
assessors,  it  held  that  their  action  could  have  been  inquired 
into  by  certiorari,  if  the  writ  had  been  brought  before  their 
action  had  been  consummated,  and  put  beyond  their  recall  or 
the  powers  of  the  Court,  and  had  been  directed  to  them,  and 
had  not  been  vitiated  by  being  united  with  other  writs  in  the 
same  proceeding,  directed  to  other  officers.     It  held,  that  the 
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Supreme  Court  ought  to  have  dismissed  the  certiorari  as  to 
the  assessors ;  but  that,  inasmuch  as  any  judgment  which  the 
Court  of  Appeals  might  render  could  have  no  practical  effect 
in  determining  any  pending  litigation,  or  any  controversy 
that  might  arise  in  the  future,  and  as  no  harm  could  arise 
from  permitting  the  formal  judgment  of  the  Supreme  Court 
to  stand,  as  to  the  assessors,  it  would  dismiss  the  appeal  as  to 
them. 

At  the  trial  of  the  present  suit,  the  defendant  offered  in 
evidence  a  copy  of  the  writ  of  certiorari  of  April  16th,  1872, 
and  proof  of  the  service  thereof  on  the  assessors  and  on  the 
commissioners ;  also  a  copy  of  the  writ  of  certiorari  of  May 
13th,  1872,  and  proof  of  the  service  thereof  on  the  county 
clerk ;  also  a  copy  of  the  writ  of  certiorari  of  February  4th, 
1873,  and  proof  of  the  service  thereof  on  the  commissioners ; 
also  a  copy  of  the  writ  of  certiorari  of  August  28th,  1873, 
and  proof  of  the  service  thereof  on  the  assessors ;  also  a  copy 
of  the  judgment  roll  forming  the  judgment  of  the  Supreme 
Court,  of  October  23d,  1874.  All  of  these  papers  were  ex- 
cluded by  the  Court,  on  objection  by  the  plaintiff,  as  being 
irrelevant.  It  is  entirely  clear  that  none  of  those  papers  are 
competent  evidence  to  affect  the  rights  of  the  plaintiff  in  this 
wiit.  The  reasons  for  srfch  view  cannot  be  set  forth  in  more 
convincing  language  than  that  before  cited  from  the  opinion 
of  the  Court  of  Appeals  of  New  York. 

The  defendant  offered,  also,  in  evidence,  the  following 
matters,  all  of  which  were  excluded  by  the  Court  as  irrelevant : 
froof  of  service  on  the  commissioners,  in  August,  1872,  of 
notice  of  hearing  in  the  matter  of  the  certiorari  to  the  clerk, 
of  May  13th,  1872 ;  proof  of  the  appearance  of  the  commis- 
sioners by  an  attorney,  in  said  matter,  in  September,  1872 ; 
proof  of  the  service  of  like  notice  of  hearing,  in  August, 
1872,  on  the  attorney  for  the  railroad  company,  and  on  the 
attorney  for  said  Daniel  D.  Warren ;  proof  that  a  suit  was 
brought  in  the  Supreme  Court  of  New  York,  by  certain  tax 
payers  of  the  town  of  Lewiston,  against  the  three  commis- 
sioners, the  railroad  company,  the  said  George  B.  Phelps, 
Vol.  XV.— 10 
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Willis  Phelps  and  Daniel  D.  Warren,  and  also  Henry  W. 
Phelps  and  J.  W.  Phelps,  the  object  of  which  suit  was  to 
restrain  the  defendants  from  issuing,  transferring  or  negotiat- 
ing the  bonds  of  the  town,  and  to  have  the  bonds  delivered 
up  to  be  cancelled  ;  that  process  in  said  action  was  served  on 
the  three  commissioners  on  the  14th  of  June,  1872,  and  on 
Warren  and  the  company  on  the  17th  of  June,  1872  ;   that 
with  the  process  an  injunction  order  was  served  on  Warren 
and  on  the  company ;  that  Warren  and  the  company  appeared 
in  said  action  on  the  21st  of  June,  1872,  and  put  in  a  demur- 
rer to  the  complaint,  and  on  the  same  day  the  commissioners 
appeared  and  put  in  an  answer ;  that  the  action  was  still  un- 
disposed of  on  said  answer ;   that  the  demurrer  was  not  dis- 
posed of  until  1873,  and  an  appeal  was  taken  by  the  plaintiffs 
from  the  judgment  rendered  thereon,  and  not  disposed  of  un- 
til January,  1875  ;  proof  of  the  service  on  the  board  of  super- 
visors of  Niagara  county,  and  on  the  supervisor  of  the  town 
of  Lewiston,  in  November,  1872,  of  notice  of  the  issuing  of 
the  certiorari  to  the  county  clerk,  of  May  13th,  1872,  and  of 
notice  that  the  determination  of  the  assessors  was  void,  and 
that  the  bonds  were  void,  and  that  no  tax  could  be  legally  im- 
posed to  pay  the  principal  or  interest  of  the  bonds,  and  that 
all  proceedings  were  legally  stayed  until  the  final  determina- 
tion of  the"  proceedings  under  said  writ ;  proof  of  the  service 
on  the  said  board  of  supervisors,  in  October,  1873,  of  notice  of 
the  issuing  of  the  writs  of  certiorari  which  had  then  been 
issued,  and  that  all  proceedings  to  levy  moneys  for  the  prin- 
cipal or  interest  of  the  bonds  were  stayed  as  a  matter  of  law, 
and  that  the  board  was  restrained  from  proceeding  until  a  de- 
cision on  the  writs,  and  that,  if  they  should  proceed,  they  would 
be  punished  for  a  contempt,  and  that  the  commissioners,  on 
October  7th,  1873,  had  moved  the  Supreme  Court  for  leave  to 
pay  the  interest  on  the  bonds  whenever  it  should  become  due, 
and  the  motion  had  been  denied  ;  proof  that  the  commission- 
ers had  moved  the  Supreme  Court  for  leave  to  pay  the  coupons 
on  the  bonds  involved  in  this  suit,  with  others,  and  that  the 
motion  had  been  denied  on  October  7th,  1873  ;  proof  that  an 
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oider  had  been  made  by  the  Supreme  Court,  January  27th, 
1873,  enjoining  the   commissioners  from    paying  out   any 
money  as  principal  or  interest  on  the  bonds,  until  the  decision 
of  a  motion  then  pending  for  a  writ  of  certiorari  to  be  issued 
to  the  commissioners ;  proof  that  an  order  had  been  made  by 
the  Supreme  Court,  in  the  certiorari  proceedings,  in  Novem- 
ber, 1873,  adjudgiiig  the  commissioners  guilty  of  contempt, 
in  having  delivered  to  the  board  of  supervisors,  on  the  28th  of 
October,  1873,  their  report  requiring  said  board  to  collect 
from  the  tax  payers  of  the  town  $10,640,  to  pay  the  interest 
for  the  coming  year  on  the  bonds,  such  delivery  having  been 
made  after  the  issuing  of  the  writ  of  February  4th,  1873,  and 
in  disregard  of  the  stay  of  proceedings  imposed  thereby,  and 
adjudging  that  they  should  be  imprisoned  until  they  should 
withdraw  their  report,  unless  they  should,  within  six  days,  and 
before  any  proceedings  had  been  taken  thereon  by  the  board 
of  supervisors,  withdraw  their  report,  and  that  they  should 
pay  a  fine  of  ten  dollars ;  proof  that  an  order  had  been  made 
by  the  Supreme  Court,  on  the  24th  of  November,  1873,  direct- 
ing the  commissioners  to  deposit  in  a  bank,  within  thirty  days, 
to  the  credit  of  the  certiorari  proceedings,  to  be  payable  on 
the  order  of  said  Court,  all  moneys  in  their  hands  which  they 
received  to  pay  the  principal  or  interest  of  the  bonds  ;  proof 
that  the  commissioners,  before  paying  the  coupons  which 
they  had  paid,  knew  that  the  writ  to  the  county  clerk  had 
been  issued  and  served  on  him,  and  had  appeared  by  counsel 
in  that  proceeding,  and  that,  before  any  of  the  coupons  were 
paid,  the  attorneys  for  the   commissioners  had  been  served 
with  notice  that  the  writ  of  February  4th,  1873,  would  be 
applied  for,  and  that  such  notice  was  read  by  the  commis- 
sioners before  they  had  received  any  money  for  the  town,  and 
before  they  had  paid  any  money  on  the  coupons ;  proof  that 
the  commissioners  paid  some  coupons  before  they  were  due, 
and  that  George  B.  Phelps  &  Co.  were  then  the  owners  of  Hie 
greater  part  of  the  bonds  to  which  the  coupons  so  paid  be- 
longed ;  proof  that  such  coupons  were  paid  before  due,  at  the 
instigation  of  one  of    the  commissioners  and  of  the  vice- 
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president  of  the  railroad  company,  and  that  they  knew  that 
writs  of  certiorari  had  been  served  with  a  view  to  test  the 
validity  of  the  proceedings  to  bond  the  town ;  proof  that, 
when  the  assessors  met  as  a  board,  to  ascertain  whether  con- 
sents had  been  obtained  to  the  issuing  of  bonds  and  taking 
stock  in  the  company,  they  did  not,  in  making  their  estimate, 
take  the  dog  tax  payers  into  account,  and  that  they  counted 
the  tax  payers  in  the  village  and  town  indiscriminately,  and 
estimated  the  number  and  property  indiscriminately ;  proof 
that  the  commissioners  agreed  between  themselves  that  the 
bonds  should  not  be  turned  over  to  the  company  until  they 
should  have  some  indemnity  that  the  suits  pending  should  be 
settled,  and  that  the  road  should  be  built ;  proof  that,  at  a 
meeting  of  the  commissioners  in  January,  1873,  the  treasurer 
of  the  railroad  company  proposed  to  discount  the  interest 
coupons  falling  due  in  April,  1873,  and  that  it  was  resolved 
by  the  commissioners  to  accept  the  proposition,  provided  the 
company  would  refund  the  money  to  the  town  in  case  an  in- 
junction should  be  obtained  ;  proof  that,  from  an  examination 
of  the  assessment  roll  and  bonding  roll  of  the  town,  consent 
had  not  been  obtained  of  persons  owning  more  than  one-half  . 
of  the  taxable  property  assessed  and  appearing  upon  the 
assessment  roll  of  said  town  for  the  year  1869,  and  of  a 
majority  of  the  tax  payers  appearing  upon  said  assessment 
roll ;  proof  that  a  map,  as  a  correct  map  of  the  proposed  loca- 
tion intended  to  be  adopted  by  the  company  for  their  railroad, 
from  the  county  line  of  Orleans  county,  in  and  through 
Niagara  county,  was  filed  in  the  office  of  the  clerk  of  Niagara 
county  on  the  10th  of  October,  1872,  and  not  before,  with  a 
certificate  endorsed  thereon,  made  by  the  president,  a  majori- 
ty of  the  directors,  and  the  chief  engineer  of  the  company,  to 
the  above  effect,  and  further  certifying  that  the  railroad  was 
located  according  to  the  red  line  delineated  on  said  map; 
proof,  as  a  matter  of  fact,  aside  from  said  map,  that  the  road 
was  not  located  in  Niagara  county  before  the  bonds  were 
issued ;  proof  of  the  following  matters  of  fact :  (1.)  That 
there  was  no  map,  showing  the  location  of  the  railroad,  filed 
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m  tk  office  of  the  clerk  of  Niagara  county  till  the  10th  of 
October,  1872,  as  required  by  the  statute ;  (2.)  That  the  route 
on  which  the  road  was  in  fact  located  was  not  surveyed  or  in 
any  manner  designated  until  after  the  bonds  were  issued,  and 
not  until  July  and  August,  1872  ;  (3.)  That  there  are  on  the 
assessment  roll  of  the  town  for  the  year  1 869,  409  names  of 
tax  payers,  aside  from  the  names  of  persons  who  paid  only  a 
dog  tax ;  (4.)  That  only  193  of  the  persons  named  on  said  as- 
sessment roll  appear  upon  the  consent  papers,  as  consenting  to 
the  bonding  of  the  town ;   (5.)  That  the  assessors,  in  deter- 
mining the  number  of  persons  whose  names  are  on  the  assess- 
ment roll,  did  not  count  the  persons  who  appeared  on  said  roll 
as  paying  a  dog  tax  only ;   (6.)  That  there  were  57  persons 
whose  names  appear  on  the  assessment  roll  as  paying  only  a 
dog  tax,  and  which  do  not  otherwise  appear  on  said  roll ;  (7.) 
That  the  total  amount  of  property  which  appears  upon  said 
assessment  roll,  as  assessed  for  that  year,  is  $746,395  ;  (8.)  That 
the  persons  whose  names  appear  upon  said  assessment  roll, 
and  who  have  signed  the  consent  papers,  are  assessed  upon 
said  roll  for  only  the  total  sum  of  $216,908 ;  (9.)  That  the  rail- 
road was  not  locateduntil  after  the  issuing  of  the  bonds  by 
the  commissioners,  and  not  until  after  the  commissioners 
were  appointed ;  (10.)  That  consent  in  writing  had  not  been 
obtained  to  the  contracting  of  a  debt  by,  or  issuing  of  bonds 
of,  the  town,  in  aid  of  the  railroad  company,  or  for  the  pur- 
pose of  taking  stock  in  the  company,  of  a  majority  of  the  tax 
payers,  as  appears  by  the  assessment  roll  of  the  town  for  the 
year  1869 ;  (11.)  That  consent  in  writing  had  not  been  ob- 
tained of  persons  owning  more  than  one-half  of  the  taxable 
property  assessed  and  appearing  upon  the  assessment  roll  of 
the  town  for  the  year  1869,  to  the  contracting  of  a  debt  or 
issuing  bonds  of  the  town,  and  taking  stock  in  and  for  the  con- 
struction of  the  railroad. 

These  offers  of  proof  on  the  part  of  the  defendant  were 
undoubtedly  overruled  by  the  Court  on  the  ground  that  the 
plaintiff  had  shown  himself  to  be  a  hona  fide  holder  of  the 
bonds  in  question,  as  the  record  shows  that  the  Court,  in  con- 
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nection  with  the  offer  in  evidence  of  the  writ  to  the  assessors, 
of  April  16th,  1872,  held  that  the  plaintiff  was  a  bona  fide 
holder  of  said  bonds. 

At  the  close  of  the  evidence,  the  defendant  requested  the 
Court  to  charge  the  jury,  that,  from  the  evidence  in  the  case, 
the  plaintiff  was  not  a  "bona  fide  holder  for  value  of  the  bonds 
in  question,  but  the  Court  refused  so  to  charge.  The  de- 
fendant's counsel  then  claimed  that  there  was  sufficient  evi- 
dence in  the  case  tending  to  show  that  the  plaintiff  was  not  a 
bona  fide  holder  for  value  of  the  bonds,  to  entitle  the  defend- 
ant to  have  that  question  submitted  to  the  jury,  and  asked 
leave  of  the  Court  to  address  the  jury  on  that  question.  The 
Court  refused  to  submit  the  question  to  the  jury  or  allow 
the  counsel  to  address  the  jury,  and  decided  that  the  plaintiff 
was  a  bona  fide  holder  for  value,  of  the  bonds.  Then  followed 
the  verdict,  under  the  direction  of  the  Court. 

The  defendant,  at  the  trial,  took  an  objection  to  the  affi- 
davit of  the  assessors,  on  the  ground  that  it  does  not  recite 
the  facts  required  by  the  statute  to  authorize  the  commis- 
sioners to  subscribe  for  stock  or  to  issue  bonds  for  the  town  ; 
that  it  merely  recites  that  certain  persons  have  consented ; 
that  it  does  not  state  what  they  have  consented  to,  nor  does 
it  purport  to  recite  that  the  road  is  or  was  located  in  the 
town,  or  that  consents  were  obtained  to  bond  the  town ;  that 
the  affidavit  does  not  relate  to  the  Lake  Ontario  Shore  Kail- 
road  ;  that  the  commissioners  had  no  authority  to  act  under 
it ;  and  that  it  does  not  appear,  in  whole  or  in  part,  to  be  in 
conformity  to  the  requirements  of  the  statute.  The  objec- 
tion was  overruled. 

At  the  close  of  the  plaintiff's  evidence  the  defendant 
moved  for  a  nonsuit  on  these  grounds  :  (1.)  That  the  plaint- 
iff had  failed  to  make  out  a  cause  of  action ;  (2.)  That  it  is  in- 
cumbent on  the  plaintiff  to  prove  that  the  road  was  located 
before  the  bonds  were  issued ;  (3.)  That  the  plaintiff  must 
prove  the  fact  that  the  town  was  situated  along  the  route  of 
the  railroad,  before  the  commissioners  were  authorized  to 
issue  its  bonds ;  (4.)  That  the  fact  that  the  road  terminates 
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in  the  village  of  Lewiston,  which  is  an  incorporated  village, 
does  not  prove  that  the  town  is  so  situated ;  (5.)  That  there 
is  no  evidence  which  shows  that  the  assessors  of  the  town 
were  authorized  to  make  their  affidavit  authorizing  the  com- 
missioners to  bond  the  town  ;  (6.)  That  there  is  no  evidence 
showing  that  the  county  judge  had  authority  to  appoint  the 
bonding  commissioners  at  the  time  they  were  appointed; 
(7.)  That  there  is  no  evidence  showing  that  the  commission- 
ers were  authorized  to  make  a  contract  for  the  bonding  of 
the  town,  or  to  sign  or  issue  the  bonds  of  the  town. 

It  must  be  regarded  now  as  settled  law  for  this  Court,  by 
the  decisions  of  the  Supreme  Court  of  the  United  States,  that, 
where  legislative  authority  has  been  given  to  a  municipality 
or  to  its  officers,  to  subscribe  for  the  stock  of  a  railroad  com- 
pany and  to  issue  municipal  bonds  in  payment,  but  only  on 
some  precedent  condition,  and  where  it  may  be  gathered  from 
the  legislative  enactment,  that  the  officers  of  the  municipality 
were  invested  with  power  to  decide  whether  the  condition 
precedent  had  been  complied  with,  their  recital  that  it  has 
been,  made  in  the  bonds  issued  by  them  and  held  by  a  bona 
$de  purchaser,  is  conclusive  of  the  fact  and  binding  upon  the 
municipality ;  for,  the  recital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal.  The  foregoing  is  the  statement 
of  the  doctrine  by  Mr.  Justice  Strong,  for  five  judges  of  the 
Court,  in  Town  of  Coloma  v.  Emes,  (2  Otto,  484.)  In  the 
same  case  Mr.  Justice  Bradley,  concurring,  stated  the  rule 
thus :  "  If,  when  the  law  requires  a  vote  of  tax  payers,  be- 
fore bonds  can  be  issued,  the  supervisor  of  a  township,  or  the 
judge  of  probate  of  a  county,  or  other  officer  or  magistrate,  is 
the  officer  designated  to  ascertain  whether  such  vote  has  been 
given,  and  is  also  the  proper  officer  to  execute,  and  who  does 
execute,  the  bonds,  and  if  the  bonds  themselves  contain  a 
statement  or  recital  that  such  vote  has  been  given,  then  the 
honafide  purchaser  of  the  bonds  need  go  back  no  further. 
He  has  a  right  to  rely  on  the  statement,  as  a  determination  of 
the  question."  The  rule,  as  stated  by  Mr.  Justice  Strong,  in 
Town  of  Coloma  v.  Eaves,  is  re-asserted  by  the  Court,  in  the 
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same  language,  in  Marcy  v.  Township  of  Oswego,  (2  Otto,  637,) 
and  in  Commissioners  v.  Bolles,  (4  Otto,  104.)     It  was  recog- 
nized and  applied  in  Commissioners  v.  January,  (4  Otto, 
202.)    In  Commissioners  v.  Clark,  (4  Otto,  278,)  the  rule  is 
stated  thus  by  Mr.  Justice  Clifford,  for  the  Court :  "  Bond* 
of  the  kind,  executed  by  a' municipal  corporation,  to  aid  in 
the  construction  of  a  railroad,  if  issued  in  pursuance  of  a 
power  conferred  by  the  Legislature,  are  valid  commercial  in- 
struments, and,  if  purchased  for  value,  in  the  usual  course  of 
business,  before  they  are  due,  give  the  holder  a  good  title,  free 
of  prior  equities  between  antecedent  parties,  to  the  same  ex- 
tent as  in  case  of  bills  of  exchange  and  promissory  notes. 
Such  a  power  is  frequently  conferred  to  be  exercised  in  a 
special  manner,  or  subject  to  certain  regulations,  conditions 
or  qualifications ;  but,  if  it  appears  that  the  bonds  issued  show, 
by  their  recitals,  that  the  power  was  exercised  in  the  manner 
required  by  the  Legislature,  and  that  the  bonds  were  issued  in 
conformity  to  the  prescribed  regulations  and  pursuant  to  the 
required  conditions  and  qualifications,  proof  that  any  or  ail  of 
the  recitals  are  incorrect  will  not  constitute  a  defence  to  the 
corporation,  in  a  suit  on  the  bonds  or  coupons,  if  it  appears 
that  it  was  the  sole  province  of  the  municipal  officers  who  ex- 
ecuted the  bonds,  to  decide  whether  or  not  there  had  been  an 
antecedent  compliance  with  the  regulations,  conditions  or 
qualifications  which  it  is  alleged  were  not  fulfilled."    The 
same  doctrine  is  re-asserted  by  the  same  Court  in  the  recent 
case  of  The  County  cf  Warren  v.  Marcy,  (7  Otto,  96.) 

But  the  Supreme  Court  has  gone  further.  In  Knox 
County  v.  AspinwaU,  (21  How.,  544,)  one  of  the  grounds  on 
which  the  decision  rested  was,  that  the  mere  issue  of  the 
bonds,  containing  a  recital  that  they  were  issued  under  and 
in  pursuance  of  the  legislative  Act,  was  a  sufficient  basis  for 
an  assumption  by  the  purchaser  that  the  conditions  on  which 
the  county  (in  that  case)  was  authorized  to  issue  them  had 
been  complied  with ;  and  it  was  said  that  the  purchaser  was 
not  bound  to  look  farther,  for  evidence  of  such  compliance, 
though  the  recital  did  not  affirm  it.    In  Town  of  Coloma  v. 
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Eaves,  it  is  said,  by  five  judges,  that  the' position  so  taken  in 
Kfkox  County  v.  Aspinwail  was  re-affirmed  by  the  Court  in 
Koran  v.  Miami  County,  (2  Black,  732,)  in  Mercer  County 
v.  Hackett,  (1  Wall.,  83,)  in  Mayor  v.  Muscatine,  (1  Wall., 
384^)  and  in  Supervisors  v.  Schenck,  (5  lFo&,  784,)  and  has 
never  been  overruled.  In  Town  of  Coloma  v.  Ea/ves,  Mr. 
Justice  Bradley  dissented  from  the  opinion  of  the  Court  so 
far  as  it  might  be  construed  to  re-affirm  the  points  thus  as- 
serted in  Knox  County  v.  AspinwaU. 

In  the  present  case,  the  bonds  state  on  their  face  that  they 
are  issued  by  virtue  of  the  Acts  of  the  Legislature  which  the 
bonds  particularly  refer  to  by  title,  date  of  passage,  chapter 
and  year,  and  that  those  Acts  authorize  any  town  in  the 
second  assembly  district  of  Niagara  county,  situate  along 
the  route  of  the  Lake  Ontario  Shore  Railroad,  to  subscribe 
for  the  stock  of  that  railroad  and  to  issue  town  bonds  in  pay- 
ment therefor,  and  that  the  commissioners  under  said  Acts 
for  the  town  of  Lewiston,  in  the  county  of  Niagara,  and 
State  of  New  York,  upon  the  faith  and  credit,  and  in  behalf, 
off  said  town,  promise  to  pay,  &c     The  statute  provides,  that 
no  bonds  shall  be  issued  by  the  commissioners  until  the  con- 
sent specified  shall  have  heen  obtained  in  writing.     The 
bonds  do  not  state  that  the  consent  is  a  condition  precedent 
to  the  issue  of  the  bonds,  nor  do  they  state  that  the  consent 
required  by  the  Acts  has  been  obtained.     It  is  quite  clear 
that  the  rule  laid  down  in  Town  of  Coloma  v.  Eaves,  and  like 
cases,  as  applicable  where  the  bonds  state  that  the  condition 
precedent  prescribed  by  the  statute  has  been  complied  with, 
is  not  applicable  to  the  present  case.     The  rule  laid  down  in 
Enox  County  v.  AspinwaU,  as  applicable  where  the  bonds 
recite  that  they  were  issued  under  and  in  pursuance  of  the 
statute,  may  apply  to  this  case,  in  view  of  the  recital  in  these 
bonds  that  they  are  issued  by  virtue  of  the  statutes  named. 
But  there  is  a  stronger  ground  for  upholding  the  correctness 
of  the  rulings  at  the  trial.    The  second  section  of  the  Act  of 
1868,  as  amended  by  the  second  section  of  the  Act  of  1869, 
provides,  that  the  fact  that  the  prescribed  consent  in  writing 
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of  tax  payers,  proved  or  acknowledged  as  provided,  has  first 
been  obtained,  shall  be  proved  by  the  affidavits  of  the  assess- 
ors, or  a  majority  of  them,  of  the  town ;  that  it  shall  be  the 
duty  of  the  assessors  to  make  the  affidavit  whfen  the  consent 
shall  be  obtained ;  that  the  affidavit  and  consent,  and  a  copy 
of  the  assessment  roll,  shall  be  filed  in  the  county  clerk's 
office,  and  a  certified  copy  thereof  in  the  town  clerk's  office ; 
and  that  the  same,  or  a  certified  copy  thereof,  shall  be  evi- 
dence of  the  facts  therein  contained  and  certified,  in  any 
Court  of  the  State.    As  the  commissioners  are  to  issue  the 
bonds,  the  meaning  of  the  statute  is,  that  the  affidavits  of  the 
assessors,  or  a  majority  of  them,  that  the  prescribed  consent 
in  writing,  proved  or  acknowledged  as  provided,  has  been 
obtained,  shall  be  proof  to  the  commissioners  of  such  fact,  bo 
as  to  authorize  the  issuing  of  the  bonds,  without  its  being 
necessary  for  the  commissioners  to  examine  the  question 
further ;  and  that  the  affidavit,  or  a  certified  copy  of  it,  as 
filed,  shall  be  evidence  of  such  fact  in  any  Court  of  the  State. 
Under  this  provision,  such  an  affidavit  of  the  assessors  must 
be  held  to  be  proof  of  such  fact,  sufficient  to  protect  a  bona 
fide  holder  of  the  bonds,  for  a  valuable  consideration,  without 
notice,  without  its  being  necessary  for  him  to  examine  farther 
into  the  question  as  to  whether  the  condition  precedent  has 
been  complied  with.    Undoubtedly,  there  must  be  statute 
authority  for  the  issue  of  the  bonds,  and  the  provisions  of  the 
statute  must  be  followed.    A  purchaser  of  the  bonds,  even 
though  a  bona  fide  purchaser,  is  referred  by  the  bonds  them- 
selves to  the  terms  of  the  statute.    He  there  finds  it  enacted, 
that  the  bonds  may  be  issued  by  the  commissioners,  if  the 
consent  in  writing,  proved  or  acknowledged  as  provided,  of 
tax  payers  of  the  town,  to  a  specified  number  and  amount,  is 
first  obtained,  and  that  the  affidavit  of  the  assessors  to  that 
fact  shall  be  proof  of  that  fact  for  the  action  of  the  commis- 
sioners.   Although  the  authority  of  the  commissioners  .to 
issue  the  bonds  is  made  dependent  on  the  condition  that  the 
required  consent  of  tax  payers  shall  be  first  obtained,  yet  it  is 
equally  clear  that  the  commissioners,  who  are  to  issue  the 
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bonds,  are  to  ascertain  and  determine,  before  issuing  the 
bonds,  that  the  required  consent  has  been  obtained,  by  receiv- 
ing, as  proof  thereof,  the  affidavit  of  the  assessors  to  the  fact. 
The  duty  of  ascertaining  whether  the  required  consent  has 
been  obtained  is  plainly  vested  by  the  statute  in  the  commis- 
sioners, and  the  form  and  nature  of  the  evidence  they  are  to 
act  on,  as  evidence  of  the  fact,  are  prescribed.   The  fact  of  the 
issue  of  the  bonds  shows  that  they  ascertained  and  deter- 
mined that  the  condition  precedent  had  been  complied  with.; 
and,  although  the  bonds  do  not,  on  their  faces,  refer  in  terms 
to  the  necessity  or  the  fact  of  the  consent,  no  bona  fide  pur- 
chaser of  the  bonds  can  be  required  to  go  back  farther  than 
the  affidavit  to  which  the  statute  refers  the  commissioners  as 
proof.    It  was  made  the  duty  of  the  commissioners  to  deter- 
mine, on  specified  evidence,  whether  the  statutory  prerequi- 
site to  an  authorized  issue  of  the  bonds  had  been  complied 
with,  and  it  was  also  made  their  duty  to  issue  the  bonds  in 
the  event  of  such  compliance.     The  case,  in  these  respects,  is 
within  the  principles  laid  down  in  Town  of  Coloma  v.  Eaves% 
But,  it  is  contended  that  the  affidavit  of  the  assessors  is 
defective.    The  affidavit  is  shown  by  the  evidence  to  have 
been  attached  to  the  consent  papers,  when  the  two  were  filed 
together  in  the  county  clerk's  office.    The  affidavit  states,  that 
"the  consent  in  writing  has  been  obtained,"  of  persons  own- 
ing, <fca,  "  which  consent  has  been  proved  and  acknowledged 
according  to  the  provisions"  of  the  two  Acts,  specifying  them 
definitely.  It  does  not  state  otherwise  what  the  consent  is  to, 
or  for,  or  about.    But,  in  view  of  the  attachment  of  the  con- 
sents to  the  affidavit,  and  of  the  contents  of  the  affidavit,  and 
of  the  contents  of  the  consents,  it  must  be  held  that  the  "con- 
sent"  referred  to  in  the  affidavit  is  sufficiently  designated 
therein  as  being  the  consent  referred  to  in  the  statute  and  the 
consent  specified  in  the  consent  papers. 

It  is  further  objected,  that  the  statute  requires  that  the 
assessment  roll  to  be  taken  shall  be  "  the  last  assessment  roll," 
and  that  the  last  assessment  before  the  bonds  were  issued  was 
the  assessment  roll  of  1871.    The  assessment  roll  taken  was 
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the  assessment  roll  of  1869.  This  was  the  last  assessment  roll 
in  existence- next  preceding  the  24th  of  August,  1870,  when 
the  affidavit  of  the  assessors  was  made,  and  was  the  proper  as- 
sessment roll. 

It  is  farther  objected,  that  the  route  of  the  railroad  had 
not  been  located  when  the  commissioners  were  appointed,  or 
when  the  bonds  were  issued ;  that  there  was  no  legal  "  route  " 
of  the  road  through  Niagara  county,  until  the  map  was  filed 
in  October,  1872 ;  that,  until  then,  it  could  not  be  said  that 
the  town  of  Lewiston  was  "sittiate  along  the  route"  of  the 
road ;  and  that,  therefore,  the  commissioners  were  not  legally 
appointed,  and  the  bonds  were  not  legally  issued.     The  stat- 
ute authorizes  commissioners  to  be  appointed  for  any  town 
in  the  second  assembly  district  of  Niagara  county,  which  is 
"  situate  along  the  route  of  the  Lake  Ontario  Shore  Railroad." 
The  3d  section  of  the  Act  of  1868  expressly  authorizes  the 
investment  of  the  proceeds  of  the  bonds  to  be  issued,  in  "  the 
stock  of  the  said  company  of  the  Lake  Ontario  Shore  Rail- 
road."    The  12th  section  of  the  Act  refers  to  "  the  Lake  On- 
tario Shore  Railroad  Company,"  as  an  existing  corporation, 
formed  under  the  general  Act  of  April  2d,  1850,  and  as  hav- 
ing articles  of  association.     The  articles  of  association,  which 
are  in  evidence,  were  filed  March  17th,  1868.     They  are  the 
articles  of  association  referred  to  in  the  Act  of  May  11th, 
1868.     They  purport  to  be  made  under  the  general  Act  of 
April  2d,  1850.     They  give  the  name  of  the  corporation  as 
"  The  Lake  Ontario  Shore  Railroad  Company,"  and  state  that 
the  railroad  for  public  use  which  the  company  is  to  construct, 
is  to  extend  "from  the  city  of  Oswego,  in  the  county  of  Os- 
wego, to  the  village  of  Lewiston,  in  the  county  of  Niagara," 
and  is  to  run  "through  the  counties  of  Oswego,  Cayuga, 
Wayne,  Monroe,  Orleans  and  Niagara."    It  is  shown,  by  the 
evidence,  that  the  village  of  Lewiston  is  an  incorporated  vil- 
lage, in  the  town  of  Lewiston ;  that  the  town  of  Lewiston  is 
in  the  second  assembly  district  of  Niagara  county,  and  one  of 
the  most  westerly  towns  in  the  county,  and  situated  on  the 
Niagara  river ;  and  that  the  road  ran  through  the  town  to  the 
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village.  The  Court  will  take  judicial  notice  of  tlie  geograph- 
ical fact,  that  it  is  impossible  to  proceed  from  the  county  of 
Orleans^  through  the  county  of  Niagara,  to  the  village  of 
Lewiston,  without  passing  through  the  town  of  Le  wist  on. 
The  town  of  Lewiston  was,  therefore,  necessarily,  a  town 
"  along  the  route  "  of  the  railroad. 

The  proceedings  for  the  appointment  of  the  commissioners 
seem  to  be  entirely  regular,  and  not  open  to  criticism. 

It  is  further  objected,  that,  when  the  bonds  were  delivered, 
on  the  5th  of  June,  1872,  the  writ  of  certiorari  to  the  assessors, 
issued  April  16th,  1872,  and  served  on  the  assessors  and  on 
the  commissioners  on  the  same  day,  was  in  force,  it  not  hav- 
ing been  set  aside  until  June  20th,  1872 ;  that  the  writ  of 
certiorari  to  the  county  clerk,  issued  May  13th,  1872,  and 
served  on  him  May  23d,  1872,  was  also  in  force  on  the  5th  of 
June,  1872 ;  that  the  pendency  of  those  writs  superseded  the 
authority  of  the  commissioners  to  issue  the  bonds ;  and  that, 
if  the  plaintiff  had,  before  purchasing,  examined,  as  he  ought 
to  have  done,  the  records  in  the  office  of  the  clerk  of  Niagara 
county,  he  would  have  learned  those  facts.     The  question 
then  arises,  whether  the  pendency  of  the  writs  of  certiorari, 
brought  to  have  the  determination  of  the  assessors,  and  the 
action  of  the  commissioners  in  pursuance  thereof,  declared 
void,  is  such  notice  to  all  persons  of  the  invalidity  of  the  bonds, 
*s  to  defeat  the  title  of  a  purchaser  of  the  bonds  for  value,  be- 
fore maturity,  who  had  no  actual  notice  of  the  pendency  of 
the  writs,  or  of  the  objection  to  the  bonds.    The  plaintiff, 
whelk  he  purchased  the  bonds,  had  no  information  that  there 
was  any  question  as  to  the  regularity  of  the  issuing  of  the 
bonds,  or  as  to  their  validity.    He  bought  them  for  value,  be- 
fore maturity.    The  question  involved  has  recently  been 
passed  upon  by  the  Supreme  Court  of  the  United  States,  in 
the  case,  before  cited,  of  The  County  of  Warren  v.  Marcy. 
In  that  case,  a  suit  was  brought  by  a  tax  payer,  in  July,  1870, 
to  set  aside,  and  declare  void,  the  bonding  proceedings,  and 
prevent  the  issue  of  the  bonds.     While  the  suit  was  pending, 
the  bonds  were  issued  and  delivered  to  the  railroad  company, 
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in  payment  of  a  subscription  by  the  county  to  its  stock.    Sub- 
sequently the  suit  was  decided  in  favor  of  the  plaintiff.   'After 
that  some  coupons  belonging  to  the  bonds  were  purchased  for 
value  before  maturity,  by  a  person  who  had  no  actual  notice 
of  the  alleged  invalidity  of  the  bonds,  or  of  any  suit  in  rela- 
tion to  them.    The  Supreme  Court  held,  that  the  coupons 
were  valid  in  the  hands  of  the  purchaser ;  that,  while  it  is  a 
general  rule,  that  all  persons  dealing  with  property  are  bound 
to  take  notice  of  a  suit  pending  with  regard  to  the  title  there- 
of, and  purchase  it  at  their  peril  from  any  of  the  parties  to 
the  suit,  yet  that  such  rule  does  not  apply  to  negotiable  secu- 
rities purchased  before  maturity ;  and  that  it  is  immaterial 
whether  the  negotiable  securities  are  issued  before  the  bring- 
ing of  the  suit  or  afterwards.     The  Court  say :  "  This  very 
question  was  involved  in  the  case  of  City  of  Lexington  v. 
Butler j  (14  Wall.,  283.)    In  that  case,  irregularities  had  oc- 
curred in  the  preliminary  proceedings,  and  the  city  authorities 
refused  to  issue  the  bonds.    A  mandamus  was  applied  for  by 
the  railroad  company,  for  whose  use  the  bonds  were  intended, 
and  a  judgment  of  mandamus  was  rendered,  to  compel  the 
city  to  issue  them,  and  it  issued  them  accordingly.     Subse- 
quently this  judgment  was  reversed  by  the  Court  of  Appeals 
of  Kentucky,  and  an  injunction  wa^obtained  to  prevent  the 
railroad  company  from  parting  with  the  bonds.     The  injunc- 
tion was  not  obeyed.     The  bonds  were  negotiated  whilst  pro- 
ceedings were    still  pending,  and  were   purchased    by  the 
plaintiff,  for  value,  before  maturity,  without  any  knowledge  of 
these  circumstances.     The  Court  held,  that  the  bonds  were 
valid  in  his  hands."     The  principle  thus  decided  applies  to 
the  present  case,  even  though  the  bonds  were  issued  in  viola- 
tion of  any  stay  or  injunction  effected  by  the  issuing  and 
pendency  of  the  writs  of  certiorari.    The  honesty  and  good 
faith  of  the  plaintiff  are  not  impeached.    Under  such  circum- 
stances, he  was  not  bound  to  search  the  records  of  the  town 
or  county  for  notice  of  the  pendency  of  litigations.   (Murray 
v.  Lardner,  2  Wall.,  110.) 

Even  if  the  plaintiff,  in  this  suit  is  the  person  made  a  de- 
fendant by  the  name  of  Henry  W.  Phelps,  in  the  suit  brought 
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in  June,  1872,  his  rights  cannot  be  affected  by  that  fact,  for 
it  is  not  shown  that  he  ever  heard  of  that  suit  before  he  pur- 
chased the  bonds.  No  service  on  the  plaintiff  of  any  notice 
of  the  judgment  rendered  in  October,  1874,  can  affect  his 
rights,  for  he  purchased  the  bonds  in  September,  1874. 

There  was  not  sufficient  evidence  to  entitle  the  defendant 
to  go  to  the  jury  on  the  question  as  to  whether  the  plaintiff 
was  *  bona  fide  holder  of  the  bonds  for  value.  There  was  no 
evidence  on  which  the  jury  could  properly  proceed  to  find  a 
verdict  for  the  defendant  on  the  issue  of  bona  fides.  That 
being  so,  and  there  being  satisfactory  evidence  that  the 
plaintiff  was  a  bona  fide  holder,  it  was  the  duty  of  the  Court 
60  to  role,  and  to  hold  that  there  was  no  evidence  to  go  to  the 
jury  on  that  subject.    (Commissioners  v.  Olarky  4  Otto,  278.) 

The  commissioners  certainly  had  power  to  issue  coupons 
with  the  bonds,  and  the  statement  in  the  bonds,  that  the  com- 
missioners had  caused  the  coupons  annexed  to  be  signed  by 
Scovell,  one  of  their  number,  is  equivalent  to  a  signing  of  the 
coupons  by  all  of  the  commissioners. 

As  the  coupons  appear  to  have  been  protested  by  a  notary, 
and  thus  payment  of  them  was  demanded,  it  is  difficult  to  see 
why  interest  from  the  time  of  the  demand,  on  the  amount  of 
the  coupons,  is  not  recoverable,  and  it  must  be  assumed  that 
the  $92  90  interest  is  such  interest. 

I  have  examined  and  considered  all  the  exceptions  taken 
at  the  trial,  by  the  defendant,  to  the  admission  of  evidence 
offered  by  the  plaintiff,  and  to  the  exclusion  of  evidence 
offered  by  the  defendant,  and  find  none  of  them  to  be  tenable. 
All  of  them  which  involve  any  substantial  question  are  cov- 
ered by  the  various  points  which  have  been  above  con- 
sidered. 

The  position  that  the  statutes  under  which  these  bonds 
were  issued  contravene  the  Constitution  of  the  State  of  New 
York,  and  are  void,  is  not  well  taken. 

1  have  not  overlooked  the  facts,  that  interest  on  the  bonds 
**8  paid  by  the  town,  and  that  the  town  has  retained  the 
rtock  issued  to  it.     These  facts  are  urged  as  showing  a  waiver 
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by  the  town  of  any  defects  or  irregularities  in  the  issuing  of 
the  bonds,  and  as  operating  as  an  estoppel  against  the  defend- 
ant from  raising  any  of  the  defences  now  set  np.  But  the 
case  is  one  so  entirely  clear  for  the  plaintiff,  without  a  resort 
to  these  considerations,  that  I  do  not  stop  to  comment  on 
them. 

I  find  no  error  in  the  disposition  of  this  case  at  the  trial, 
and  the  motion  for  a  new  trial  is  denied,  and  judgment  is 
ordered  for  the  plaintiff  on  the  verdict,  and  the  stay  of  pro- 
ceedings granted  to  the  defendant  is  vacated. 

Starbuch  <&  Sawyer,  for  the  plaintiff. 

William  S.  Farnett,  for  the  defendant. 


The  Union  Paper  Bag  Machine  Company  and  othebs 


vs. 


The  Pultz  and  Walkley  Company  and  others. 

In  Equity. 

The  first  claim  of  the  letters  patent  granted  to  William  Goodale,  July  12th,  1859, 
for  improvements  in  machinery  for  making  paper  bags,  and  extended  for  1 
years  from  July  12th,  1873,  namely :  "  Making  the  cutter  which  cuts  the  paper 
from  the  roll  or  piece,  of  the  form  herein  described,  that,  on  cutting  off  the 
paper,  it  also  cuts  it  into  the  required  form  to  fold  into  a  bag,  without  further 
cutting,"  is  yalid. 

Knowledge  of  prior  experiments  by  another,  will  not  defeat  the  claim  of  the 
patentee  to  an  invention,  if  it  appears  that,  after  those  experiments  were 
abandoned,  he  first  perfected  and  adapted  the  invention  to  actual  use. 

The  patentee  has  the  right  to  take  up  the  improvement  at  the  point  where  it 
was  left  by  his  predecessor,  and  if,  by  the  exercise  of  his  own  inventive  skill, 
he  is  successful  in  first  perfecting  and  reducing  to  practice  the  invention 
which  his  predecessor  undertook  to  make,  he  is  entitled  to  the  merit  of  such 
improvement,  as  an  original  inventor.  ♦ 
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Declarations  of  a  patentee  and  former  owner  of  a  patent,  undertaking  to  restrict 
the  inrentaon  within  a  narrower  compass  than  that  stated  in  his  specification, 
will  not  be  allowed  to  yary  the  construction  which  would  otherwise  be  given 
to  the  patent 

The  invention  of  Goodale  was  not  simply  a  knife  which  would  cut  without 
waste,  or  which  would  produce  the  exact  form  of  blank  described  in  the  spec- 
ification, but  was  a  machine  haying  a  cutter  of  fire  planes,  which,  by  a  trans- 
verse cut  across  a  roll  of  paper  in  the  flat  sheet,  cut  the  paper  into  the  re- 
quired form  to  fold  into  a  paper  bag  without  further  cutting  out,  the  form 
of  the  blank  being  substantially  the  form  given  in  the  specification. 

A  machine  having  a  knife  of  the  irregular  form  of  the  Goodale  cutter,  which 
eats  the  paper  into  the  required  form  to  fold  into  a  bag,  without  further  cut- 
ting out,  Is  an  infringement  of  the  first  claim  of  the  Goodale  patent,  although 
such  knife  has  an  additional  parallel  blade  at  each  end  of  it. 

Nor  does  the  removal  of  the  central  cutting  portion  of  such  knife  about  a  bag's 
length  in  advance  of  the  side  cutters,  cause  the  machine  to  be  no  infringement, 
the  cutters  which  remove  side  pieces  of  paper  from  the  roll  remaining  the 
same. 

It  required  invention  to  make  a  knife  which  would  cut  from  a  roll  of  paper  in 
the  flat  sheet,  by  one  cut,  a  blank  which  could  be  folded  into  a  bag  without 
farther  cutting  out. 

(Before  SmncA*,  J.,  Connecticut,  August  20th,  1878.) 

Shipmax,  J.  This  is  a  bill  in  equity  founded  upon  the  al- 
leged infringement  by  the  defendants  of  the  first  claim  of 
letters  patent  dated  July  12th,  1859,  which  were  granted  to 
William  Goodale,  for  improvements  in  machinery  for  making 
paper  bags.  Said  letters  patent  were  extended  for  the  term 
of  Beven  yean  from  July  12th,  1873.  The  patentee,  on  July 
Hth,  1873,  assigned  all  his  interest  in  the  patent  to  the  Un- 
ion Paper  Bag  Machine  Company.  The  other  plaintiffs  are 
the  exclusive  licensees  of  said  assignees,  to  use  the  improve- 
ment within  certain  territory,  including  the  State  of  Connec- 
ticut. The  answer  denies  that  the  patentee  was  the  original 
and  first  inventor  of  the  alleged  invention,  and  also  denies 
that,  upon  any  proper  construction  of  the  patent,  the  defend- 
ants have  infringed,  and  avers  that  the  patent  was  surrepti- 
tiously and  unjustly  obtained  for  that  which  was  in  fact  in- 
vented by  another,  who  was  using  reasonable  diligence  in 
adapting  and  perfecting  the  same,  and  that  the  alleged  im- 
Vol.  XV.— 11 
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provements  were  not  the  product  of  inventive  ingenuity,  but 
were  due  to  mechanical  skill  merely. 

The  specification  says,  that  the  invention  which  is  the  sub- 
ject of  the  first  claim  consists  "  in  making  the  cutter  which 
euts  the  paper  from  the  roll  or  piece,  of  the  peculiar  irregular 
form  hereinafter  described,  whereby  it  is  caused,  by  the  oper- 
ation by  which  it  cuts  the  paper  from  the  roll  or  piece,  to 
give  it  the  form  hereinafter  specified,  which  permits  it,  with- 
out further  cutting  out,  to  be  folded  into  a  bag."  The  form 
of  the  cutter  will  be  understood  by  the  following  representa- 
tion of  the  cut  which  is  made  in  the  paper : 


j ^ 


By  the  stroke  of  the  cutter,  a  projection  is  left  in  the  centre 
of  one  end  of  the  blank,  which  forms,  when  the  side  lips  are 
folded  together,  a  lap  to  cover  the  mouth  of  the  bag.  A  de- 
pression is  left  in  the  centre  of  the  other  end  of  the  blank. 
When  the  side  lips  of  the  blank  are  folded  together,  they  lap 
over  to  make  the  seam  down  the  middle  of  one  side  of  the 
bag,  and  the  two  projections  at  the  lower  end  of  the  side  lips 
combine,  when  folded  on  the  opposite  side  to  the  central  seam, 
to  form  a  lap  and  thus  to  make  the  bottom  of  the  bag.  The 
top  flap  is  upon  the  seam  side  of  the  bag,  and  the  bottom  flaps 
are  upon  the  reverse  side.  The  first  claim  of  the  patent  is 
for  "  making  the  cutter  which  cuts  the  paper  from  the  roll  or 
piece,  of  the  form  herein  described,  that,  in  cutting  off  the 
paper,  it  also  cuts  it  to  the  required  form  to  fold  into  a  bag, 
without  further  cutting  out." 

The  cutter  which  was  used  by  the  defendants  prior  to  the 
commencement  of  the  suit  was  of  the  following  form  : 


>-*< 


It  appears,  by  a  stipulation  of  the  parties,  that,  afterwards, 
the  "  defendants  employed  cutting  devices  like  those  pre- 
viously employed,  so  far  as  they  removed  side  pieces  of 
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paper  from  the  roll,  and  then  severed  the  paper  by  a  straight 
cutter  near  the  end  pasting  device,  and  a  bag's  length  in  ad- 
vance of  the  side  cutters  above  referred  to." 

The  effect  of  either  system  of  the  defendants'  cutters  is 
to  cat  a  projection  at  the  centre  of  each  end  of  the  blank. 
When  the  two  side  lips  are  folded  over  to  form  a  central 
seam  down  one  side  of  the  bag,  the  two  end  flaps  are  likewise 
folded  over  upon  the  same  side,  and  form  respectively  the 
top  and  bottom  of  the  bag,  and  thus  all  the  seams  are  upon 
the  same  side.  The  Goodale  cntter  produces  no  waste.  The 
paper  which  is  severed  between  the  two  blades  at  the  right 
and  left  extremities  of  the  defendants'  cutter  is  a  waste  piece 
of  paper. 

As  in  many  other  cases,  the  question  of  infringement  de- 
pends much  upon  the  construction  which  is  given  to  the  pat- 
ent The  defendants  insist  that,  properly  construed,  the  first 
claim  is  for  a  knife  having  five  planes,  for  producing  the 
blank  described  in  the  patent  without  waste  of  material,  that 
is  to  say,  a  blank  in  which  the  two  lower  ends  of  the  side  lips 
combine  to  form  the  bottom  lap,  or  a  blank  having  a  projec- 
tion at  one  end  and  a  corresponding  depression  at  the  other 
end. 

In  order  to  ascertain  the  proper  construction  of  the  pat- 
ent, it  is  important  to  know  the  nature  and  extent  of  the  in- 
vention which,  was  made  by  the  patentee.  Upon  the  ques- 
tion of  novelty,  the  defendants  have  not  relied  upon  any  of 
the  devices  or  patents  which  are  mentioned  in  the  answer,  but 
they  say,  firsts  that  William  Goodale,  the  patentee,  borrowed 
the  invention  from  his  brother,  E.  W.  Goodale,  who  is  not 
named  in  the  answer,  and,  secondly,  that,  if  the  E.  W.  Good- 
ale machine  cannot  be  used  as  an  anticipatory  invention,  to 
defeat  the  patent,  it  can  properly  be  used  to  show  the  state  of 
the  art  at  the  time  of  the  William  Goodale  invention. 

On  July  25th,  1856,  E.  W.  Goodale,  the  brother  of  the 
patentee,  made  an  application  for  a  patent  for  an  improve- 
ment upon  a  bag  machine  which  he  had  theretofore  invented, 
which  application  was  rejected.     A  small  model,  containing 
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the  alleged  improvement,  was  sent  to  the  Patent  Office.  This 
model  contained  the  same  form  of  cutter,  the  u  three  cutter 
method,"  which  is  now  used  by  the  defendants.  E.  W.  Good- 
ale  never  constructed  a  machine  of  full  size  like  his  model, 
and  never  made  or  sold  bags  like  those  which  could  have  been 
made  upon  such  a  machine.  William  Goodale  worked  for 
his  brother  from  1854  or  1855  to  1859  or  1860,  and  knew  of 
the  model  and  the  invention  which  was  specified  in  the  re- 
jected application,  and  testifies  that  his,  William's,  object  in 
shaping  his  knife  was  to  cut  the  paper  without  waste.  E.  W. 
Goodale  purchased  the  William  Goodale  patent,  and  con- 
structed machines  like  those  described  therein,  and  manufac- 
tured bags  upon  sjich  machines.  It  does  not  appear  that  he 
ever  undertook  to  perfect  his  model  after  the  application  was 
rejected.  His  idea  was  never  reduced  to  practice,  and  was 
never  embodied  in  an  operative  machine,  and,  upon  the  re- 
jection of  his  application,  he  seems  to  have  abandoned  his  in- 
choate invention,  and  afterwards  to  have  manufactured  bags 
under  the  subsequent  patent  of  his  brother.  About  a  year  after 
the  rejection  of  the  application,  William  Goodale  first  thought 
of  attempting  to  construct  a  new  machine. 

Seasonable  objection  was  made  by  the  plaintiffs  to  the 
admission  of  this  testimony,  if  it  was  offered  to  prove  that  the 
patentee  was  not  the  original  inventor  of  the  thing  patented, 
upon  the  ground  that  neither  the  invention  of  E.  W.  Good- 
ale, nor  his  use  of  the  invention,  nor  his  name,  as  one  who 
had  a  prior  knowledge  of  the  thing  patented,  were  mentioned 
in  the  answer.  It  has  frequently  and  uniformly  been  held 
that  such'  testimony  is  not  admissible  to  show  that  the  pat- 
entee was  not  the  original  inventor  of  the  thing'  patented. 
{Agawam  Co.  v.  Jordan,  7  Wall.,  583 ;  Railroad  Co.  v.  Dubois, 
12  WaU.j  47.)  But,  as  the  testimony  is  relied  upon  in  order 
to  affect  the  construction  of  the  patent,  it  is  necessary  to  state 
what  it  proves.  The  E.  W.  Goodale  model  was  an  experi- 
ment which  rested  in  theory  alone,  and  was  never  reduced  to 
practice,  or  brought  into  use,  and  was  abandoned  by  the 
alleged  inventor.    If  an  alleged  prior  invention  "  was  only  an 


AUGUST,    1878.  165 


The  Union  Paper  Bag  Machine  Co.  v.  The  Pulte  and  Walkley  Co. 

experiment,  and  was  never  perfected  or  brought  into  actual 
use,  but  was  abandoned  and  never  revived  by  the  alleged 
inventor,  the  mere  fact  of  having  unsuccessfully  applied  for 
a  patent  therefor  cannot  take  the  case  out  of  the  category  of 
unsuccessful  experiments."    (The  Corn- Planter  Patent,  23 
JFaft,  181.)    It  is,  however,  said,  that  William  Goodale  knew 
of  this  model  and  of  this  invention  before  he  commenced  his 
own  experiments,  and,  therefore,  was  not  an  original  and 
independent  inventor.    Knowledge  of  prior  experiments  by 
another  will  not  defeat  the  claim  of  the  patentee  to  an  inven- 
tion, if  it  appears  that,  after  those  experiments  were  aban- 
doned, he  first  perfected  and  adapted  the  invention  to  actual 
use ;  but  he  will  not  be  an  original  inventor,  and  his  claim 
to  originality  will  be  defeated,  if  the  knowledge  or  informa- 
tion which  he  derived  from  the  abandoned  models  or  experi- 
ments was  sufficiently  definite  and  clear  to  enable  him  to  con- 
struct the  improved  thing  which  was  the  subject  of  his  alleged 
invention.    (Washburn  v.  Gould,  3  Story,  122;  Judson  v. 
Moore,  1  Fisher,  544;  Pitts  v.  HaU,  2  Blatehf.  C.  G.  R., 
229.)    It  is  plain,  that  the  cutter  of  William  Goodale  was,  in 
its  completed  and  perfected  state,  a  simpler  and  more  eco- 
nomical cutter  than  the  one  shown  in  the  E.  W.  Goodale 
model.     It  proved  that  the  patentee  had  exercised  invention. 
Having  attained  success  by  such  exercise  and  by  his  skill  and 
ingenuity,  he  was  entitled  to  the  position  of  an  original  in- 
ventor, and  he  rightfully  obtained  a  patent  for  his  improve- 
ment. 

Admitting  this  to  be  true,  the  defendants  now  ask  what 
was  his  improvement,  and  they  say  that  the  model  and  the 
rejected  application  of  E.  W.  Goodale,  and  the  patentee's 
knowledge  of  his  brother's  invention,  so  far  as  it  had  pro- 
gressed, are  important  facts  showing  the  state  of  the  art  at 
the  date  of  the  patentee's  invention,  and  showing  that  his 
actual  invention  was  of  a  very  limited  character.  Such  facts 
we  admissible  to  show  the  circumstances  connected  with  the 
invention,  and  the  state  of  things  existing  at  the  time,  and 
thus  to  enable  the  Court  to  understand  the  subject-matter  of 
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the  patent,  and  to  throw  light  upon  its  proper  construction, 
and  may  be  very  important.    The  patentee  is  not,  however, 
necessarily  limited,  in  his  patent,  to  the  narrow  field  between 
the  model  of  his  predecessor  and  his  own  perfected  machine, 
for,  his  invention  may  have  actually  covered  a  wider  field, 
and  may  have  included  the  territory  which  the  previous  in- 
vestigator undertook  to  occupy  and  abandoned.     The  pat- 
entee has  the  right  to  take  up  the  improvement  at  the  point 
where  it  was  left  by  his  predecessor,  and  if,  by  the  exercise 
of  his  own  inventive  skill,  he  is  successful  in  first  perfecting 
and  reducing  to  practice  the  invention  which  his  predecessor 
undertook  to  make,  he  is  entitled  to  the  merit  of  such  im- 
provement, as  an  original  inventor,  (  Whitdy  v.  Swayne,  7 
Wall.,  685 ;)  and,  if  he  is  an  original  inventor  of  the  improve- 
ment, he  is  entitled  to  the  benefit  of  unsubstantial  variations 
and  modifications  in  form  of  the  principle  of  his  invention, 
notwithstanding  such  modifications  may  run  into  and  include 
the  forms  of  mechanism  shown  in  the  abandoned  experi- 
ments of  which  he  had  knowledge,  provided  the  invention  is 
properly  claimed  and  set  forth  in  his  specification. 

To  the  testimony  of  the  patentee  that  his  object  in  shap- 
ing his  knife  "  was  to  cut  the  paper  without  waste,  without 
any  reference  or  view  to  my  brother's  machine  any  way,"  1 
do  not  give  much  weight,  if  the  answer  is  construed  to  mean 
that  his  sole  or  main  object  was  to  cut  the  paper  without 
waste.  Undoubtedly,  one  object  was  to  avoid  waste ;  but  the 
patentee,  in  his  specification,  gave  a  wider  scope  to  his  inven- 
tion. Nothing  is  said  in  the  patent  in  regard  to  cutting  the 
paper  without  waste.  I  am  not  willing  to  vary  the  construc- 
tion which  would  otherwise  be  given  to  a  patent,  in  order  to 
conform  to  the  declarations  of  a  patentee  and  former  owner, 
whereby  he  undertakes  to  restrict  the  invention  within  a  nar- 
rower compass  than  that  which  he  had  previously  stated  in 
the  specification. 

Giving  to  the  new  testimony  in  regard  to  the  state  of  the 
art  its  appropriate  weight,  I  think  that  the  invention  of  Wil- 
liam Goodale  was  not  simply  a  knife*  which  would  cut  without 
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waste,  or  which  would  produce  the  exact  form  of  blank  de- 
scribed in  his  specification,  but  that  his  place  as  an  inventor 
is  that  which  was  stated  in  the  opinion  of  the  Supreme  Court 
upon  this  patent.    "  Evidence  of  a  satisfactory  character  is 
exhibited,  to  show  that  the  assignor  of  the  complainants  was 
the  first  person  to  organize  an  operative  machine  to  make 
paper  bags  from  a  roll  of  paper  in  the  flat  sheet,  by  a  trans- 
verse cut  across  the  same  with  a  knife  having  five  planes,  so 
that  the  blanks,  so  called,  when  cut  and  folded,  will  present  a 
paper  bag  of  the  form  and  description  given  in  the  specifica- 
tion and  drawings  of  the  patent."    {Machine  Co.  v.  Murphy, 
97  U.  &,  120.)    The  thing  invented  was  an  organized  ma- 
chine, having  a  cutter  of  five  planes,  which,  by  a  transverse 
cut  across  a  roll  of  paper  in  the  flat  sheet,  cut  the  paper  into 
the  required  form  to  fold  into  a  paper  bag  without  further 
cutting  out,  the  form  of  the  blank  being  substantially  the 
form  given  in  the  specification.     The  form  of  the  knife  must 
be  substantially  "the  peculiar  irregular  form"  which  was 
described.    It  must  have  the  specified  effect,  that  is,  it  must 
cat  the  paper  into  the  form  substantially  specified,  so  as  to  be 
folded  into  a  bag  without  further  cutting  out.    The  exact 
form  of  the  Goodale  blank  when  it  was  cut,  and  before  it  was 
folded,  was  not  of  the  essence  of  the  invention,  provided  it 
could  be  folded,  without  further  cutting  out,  into  a  paper  bag 
of  the  ordinary  form ;  otherwise,  the  patentee,  who  was  the 
pioneer  in  the  art  of  making  paper  bags  from  a  roll  of  paper 
in  the  flat  sheet,  by  a  transverse  cut  across  the  same  with  a 
knife  having  five  planes,  had  limited  himself  not  only  to  a 
knife  of  the  peculiar  irregular  form,  but  to  a  knife  which 
should  produce  a  blank  of  the  precise  shape,  before  folding, 
which  his  knife  produced. 

Neither  did  the  patentee  confine  himself  to  a  form  of 
knife  which  should  cut  without  waste.  If  another  person 
should  use  a  knife  so  near  to  the  form  of  the  patented  knife 
a*  to  embody  its  mode  of  operation,  and  to  produce  the  same 
result  of  cutting  a  blank  from  a  flat  roll,  so  that  it  could  be 
folded  without  further  cutting  out,  he  would  be  an  infringer, 
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notwithstanding  his  knife  did  not  accomplish  the  work  to  as 
good  advantage  as  did  the  patented  invention.  "  The  patentee 
having  described  his  invention,  and  shown  its  principles,  and 
claimed  it  in  that  form  which  mo6t  perfectly  embodies  it,  is, 
in  contemplation  of  law,  deemed  to  claim  every  form  in  which 
his  invention  may  be  copied,  unless  he  manifests  an  intention 
to  disclaim  some  of  those  forms."  (  Winans  v.  Denmead,  15 
Hwo.,  330.) 

The  defendants'  knife  has  the  five  planes  of  the  Ooodale 
knife,  with  an  additional  parallel  blade  at  each  end  of  the 
cutter.  The  effect  of  these  two  parallel  blades  is  to  make 
the  same  projection  at  the  top  of  the  blank  which  the  Good- 
ale  knife  makes,  but,  by  cutting  out  a  waste  piece  of  paper, 
to  make,  also,  a  projection  at  the  other  end  of  the  blank, 
which  forms  the  bottom  flap;  whereas,  the  Goodale  knife 
makes  a  depression,  and  the  two  end  lips  are  turned  over  to 
make  the  bottom  of  the  bag.  The  substance  of  the  inven- 
tion, the  irregular  form  of  the  Goodale  cutter,  which  cuts  the 
paper  into  the  required  form  to  fold  into  a  bag,  without  far- 
ther cutting  out,  is  found  in  the  defendants'  knife.  The 
office  which  is  performed  by  the  cutter  in  such  machine  is 
substantially  the  same,  and  the  variations  in  form  or  in  func- 
tion do  not  vary  the  principle  of  either  cutter.  If  the  E.  W. 
Goodale  knife  had  been  the  first  perfected  invention,  the  Wil- 
liam Goodale  knife,  which  omitted  a  parallel  blade,  and  there- 
by effected  a  small  saving  in  stock,  would  have  been  a  patent- 
able improvement,  but  would  have  been  subsidiary  to  the 
original  invention.  The  defendants'  cutter,  by  cutting  out  a 
projection  on  each  end  of  the  blank,  produces  a  bag  which 
has  a  neater  appearance  than  its  rival  has,  but  the  work  is 
done  in  substantially  the  same  way  and  by  substantially  the 
same  means,  and  the  result  is  substantially  the  same. 

Stress  is  laid,  upon  the  argument,  that  the  Goodale 
machine  is  organized,  in  all  its  parts,  with  reference  to  the 
fact  that  the  cutter  is  one  which  makes  a  projection  at  the 
top  and  an  excavation  at  the  bottom  of  the  blank,  and  thus 
the  fold  of  the  bottom  of  the  bag  is  upon  the  reverse  side 
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from  the  fold  of  the  top.  This  is  true,  but  this  fact  does  not 
establish  the  defendants'  position,  that  the  essence  of  the 
Goodale  invention  was  the  exact  form  of  his  cutter.  He  had 
made  a  decided  advance  in  the  art,  and  his  invention  gave 
him  a  right  to  claim  a  cutter  of  substantially  the  form  which 
he  invented,  notwithstanding  the  fact  that  the  other  parts  of 
his  machine,  which  turned  and  pasted  the  bottom  flaps,  were 
arranged  with  reference  to  the  peculiar  form  of  his  blank. 
The  defendants  do  not  escape  from  the  charge  of  infringe- 
ment by  the  fact  that,  in  order  to  accomplish  the  results 
attained  by  parts  of  the  plaintiffs'  machine  other  than  the 
cutter,  those  parts  had  to  be  modified  in  order  to  meet  the 
change  which  they  made  in  the  form  of  the  cutter. 

The  defendants  next  insist  that  their  "  three  cutter 
method "  is  not  within  the  patent,  even  if  the  knife  which 
they  used  at  the  commencement  of  the  suit  is  an  infringe- 
ment. After  a  preliminary  injunction  had  restrained  them 
from  the  use  of  the  knife  as  originally  constructed,  the 
defendants  moved  the  central  cutting  portion  of  the  knife 
about  a  bag's  length  in  advance  of  the  side  cutters.  This* 
was  a  mere  change  of  position,  and  was  not  a  change  of  sub- 
stance, and  produced  no  new  result.  • 

It  is  not  necessary  to  consider  the  defence,  that  the  pat- 
entee surreptitiously  and  unjustly  obtained  the  patent  for  that 
which  was  in  fact  invented  by  E.  W.  Goodale,  as  there  is  no 
evidence  that  he  was  using  any  effort  to  adapt  and  perfect  his 
invention,  and  he  had  in  fact  given  up  all  attempts  to  perfect 
it  before  the  patentee  took  up  the  subject  of  the  improve- 
ment. 

The  remaining  defence  is,  that  there  was  no  invention  in 
the  cntter,  but  that  the  improvement  was  an  exercise  of 
mechanical  skill  only.  The  history  of  the  art  of  paper  bag" 
manufacture,  and  of  the  various  patents  which  have  been 
panted  for  paper  bag  machines,  shows  that  this  is  a  theoreti- 
cal defence.  As  a  matter  of  fact,  there  was  invention.  The 
inventor  was  required  to  make  a  knife  which  should  cut  from 
*  roll  of  paper  in  the  flat  sheet,  by  one  cut,  a  blank  which 
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could  be  folded  into  a  bag  without  further  cutting  out.  That 
had  not  been  done  before,  although  paper  bag  machines  are 
old,  and  have  "been  constructed  by  many  persons  and  in 
various  forms  for  more  than  twenty  years,  and  with  more  or 
less  utility."    {Machine  Co.  v.  Murphy,  cited  supra.) 

There  should  be  a  decree  for  an  injunction  and  an  ac- 
counting in  respect  to  the  first  claim. 

George  Harding,  for  the  plaintiffs. 

Charles  E.  Mitchell  and  Benjamin  F.  Thurston,  for  the 
defendants. 


In  the  Matter  of  Samuel  Holmes  and  Lazarus 
ll88berger,  alleged  bankrupts. 

The  amount  at  which  the  debt  due  to  a  creditor  was  fixed,  in  composition  pro- 
ceedings, for  the  purpose  of  a  vote  by  the  creditor,  was  held,  under  the  cir- 
cumstances of  this  case,  not  to  have  been  so  fixed  as  to  estop  the  debtor  from 
questioning  the  amount  on  which  the  percentage  of  the  composition  should  be 
calculated,  in  paying  the  composition. 

(Before  Watte,  Ch.  J.,  Southern  District  of  New  York,  August  28d,  1878.) 

Waite,  Ch.  J.  This  is  a  petition  for  review,  under  the 
supervisory  jurisdiction  of  this  Court  in  bankruptcy,  and  pre- 
sents the  following  case  :  On  the  9th  of  January,  1875,  Laza- 
rus Lissberger,  one  of  the  partnership  firm  of  Holmes  & 
Lissberger,  composed  of  himself  and  Samuel  Holmes,  filed 
his  petition  in  the  District  Court  of  this  District,  for  the  ad- 
judication of  himself  and  his  partnership  as  bankrupts.  In 
the  schedules  of  the  indebtedness  of  the  firm,  attached  to  the 
petition,  a  debt  due  Henry  F.  Hamill  is  set  forth,  in  these 
words :  h  Henry  F.  Hamill,  about  $100,000,  open  account  for 
goods,  wares  and  merchandise,  sold  and  delivered  by  said 
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creditor  to  the  firm  of  Holmes  &  Lissberger."  Upon  the  fil- 
ing of  this  petition,  an  order  was  made  by  the  Court  upon 
Holmes  to  show  cause,  January  16th,  1875,  why  the  prayer 
should  not  be  granted.  No  adjudication  in  bankruptcy  has 
been  made,  but,  March  27th,  1875,  while  the  petition  was  still 
pending  undisposed  of,  Holmes  <fc  Lissberger  applied  to  the 
Court  to  call  a  meeting  of  their  creditors  to  consider  a  propo- 
sition of  compromise,  and  annexed  to  this  application  a  state- 
ment containing  the  names  of  the  creditors  of  Holmes  &  Liss- 
berger, together  with  their  several  addresses.  In  this  state- 
ment appeared  the  name  of  Hamill.  The  meeting  asked  for 
was  duly  called  and  held,  April  8th,  1875,  and,  in  accordance 
with  the  practice  of  the  Court  which  then  prevailed,  the 
deputy  clerk  of  the  Court  presided.  The  debtors  ap- 
peared and  ma3e  their  proposition  in  due  form.  They 
also  made  a  statement  of  their  debts  and  assets,  as  re- 
quired by  the  Act  of  Congress,  and  were  sworn  and  exam- 
ined. In  this  statement  the  name  of  Hamill  was  given  as  a 
creditor,  but  the  amount  represented  as  due  does  not  appear 
in  the  case  as  now  presented  to  this  Court.  The  meeting,  al- 
though commenced  April  8th,  1875,  was  not  concluded  until 
August  14rth.  On  the  12th  of  July,  William  Sinclair  ap- 
peared as  the  representative  of  Hamill,  under  an  appoint- 
ment as  receiver,  with  authority  to  collect  the  debt,  and 
offered  a  deposition  for  proof  of  claim,  amounting  to  $115,- 
457  62.  The  debtors  objected  to  the  proof,  on  the  ground, 
among  others,  that  there  was  no  such  sum  due.  July  21st, 
8inclair,  as  receiver,  filed  with  the  deputy  clerk  a  communi- 
cation in  writing,  whereby  he  withdrew  his  request  for  the 
record  of  his  vote  against  the  resolution,  and  asked  that  it  be 
recorded  in  favor.  He,  at  the  same  time,  withdrew  his 
former  deposition  for  proof,  and  accompanied  his  communi- 
cation with  another  deposition.  In  this  second  deposition, 
it  was  stated  that  the  firm  was  indebted  to  Hamill  in  the  sum 
of  $112,355  94,  the  particulars  of  which  were  as  follows: 
1.  Eighteen  promissory  notes  of  Hamill,  payable  to  the  order 
of  Holmes  &  Lissberger,  amounting  in  the  aggregate  to 
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$109,929  80,  loaned  by  Hamill  to  the  partners  for  their  accom- 
modation and  used  by  them.  2.  Goods  sold  and  delivered  at  the 
agreed  price  of  $141,925  51,  against  which  the  partners  were 
entitled  to  credit,  1.  For  goods,  $12,268  61 ;  2.  For  promis- 
sory notes  made  by  Holmes  &  Liesberger,  payable  to  the  order 
of  Hamill,  amounting,  in  the  aggregate,  to  $127,230  84,  which 
were  loaned  by  the  partners  to  Hamill  for  his  accommodation 
and  used  by  him.  The  balance  between  the  debit  items  in 
this  statement  and  the  credit  items  was  the  amount  of  the 
debt  actually  claimed  to  be  due.  Upon  the  presentation  of 
this  proof  of  debt,  the  creditors  who  opposed  the  composition 
objected  to  the  claim,  upon  the  ground,  among  others,  that 
the  receiver  was  not  a  creditor  of  the  partnership  to  any 
amount  whatever,  and  that  it  appeared  on  the  face  of  the 
proof  itself,  that  he  held  security,  the  value  of  which  had  not 
been  ascertained.  Certain  creditors  further  objected  that 
Holmes  &  Lissberger,  as  sureties  for  Hamill  on  the  notes 
which  were  primarily  his  own  obligations,  were,  in  the  ad- 
ministration of  their  estate  in  bankruptcy,  entitled  to  offset 
their  liabilities  as  sureties  against  the  purchase  of  iron  set  out 
in  the  proof.  Holmes  &  Lissberger  themselves  objected  to 
the  proof,  upon  the  ground,'  among  others,  that  the  amount 
for  which  the  proof  was  made  exceeded  the  sum  on  which 
Hamill,  or  his  representatives,  would  be  entitled  to  a  divi- 
dend, by  at  least  fifteen  per  cent.,  on  such  part  of  the  accommo- 
dation notes  of  Hamill  endorsed  by  them,  as  had  already  been 
proved,  or  were  provable  in  the  proceeding.  On  the  22d  of 
July,  the  depTity  clerk  declared,  that  the  proof  of  debt  as  pre- 
sented was  received  subject  to  the  exceptions  which  had  been 
made.  He  also  further  declared,  that  Sinclair  would  be  en- 
titled to  vote  on  account  of  the  merchandise  sold,  to  the 
amount  of  $129,656  90 ;  but,  as  he  had  only  made  proof  for 
a  claim  to  indebtedness  of  $112,355  94,  his  vote,  when  taken, 
would  be  considered  as  taken  on  that  sum.  Holmes  &  Liss- 
berger then  objected  to  this  ruling  on  the  additional  ground 
that  it  did  not  appear,  upon  the  proof,  that  Hamill  or  his  rep- 
resentatives had  a  claim  against  them  for  the  amount  of 
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$112,355  94,  and  also  upon  the  further  ground,  that  they  were 
not  indebted  to  him  in  any  such  amount.     Certain  of  the 
creditors  then  asked  the  deputy  clerk  to  certify  to  the  Court 
the  deposition  for  proof  of  claim  by  Sinclair,  in  connection 
with  the  evidence  of  Holmes  taken  upon  that  subject  in  the 
composition    proceedings,   and  they   objected    against    the 
admission  of  Sinclair  to  vote  upon  the  compromise.     They 
also  objected,  that,  upon  the  division  of  the  estate  of  the  firm 
by  the  assignee  in  bankruptcy,  no  sum  of  money  would  be 
distributed  to  the  receiver,  upon  a  proper  adjustment  of  the  * 
accounts,  and  that  Holmes  <fc  Lissberger,  in  the  distribution 
of  their  own  estate, 'and  the  payment  of  their  own  debts, 
would  not  be  bound  to  pay  anything.     They  also  objected, 
that  Holmes  &  Lissberger  were  not  bound  to  pay  Sinclair 
anything  on  account  of  goods  sold,  so  long  as  they  or  their 
estate  were  left  unprotected  by  him  on  the  outstanding  notes. 
It  was  conceded,  as  a  matter  of  fact,  that  the  holders  of  ten 
of  the  notes  of  Hamill,  endorsed  by  Holmes  &  Lissberger, 
amounting,  in  the  aggregate,  to  $53,635  36,  had  been  admitted 
as  creditors,  and  the  holders  of  nine  of  those  of  Holmes  & 
Lissberger,  endorsed  by  Hamill,  amounting,  in  the  aggregate, 
to  $54,046  93,  had  also  been  admitted.      All  these  several 
matters  were  certified  as  requested  by  the  creditors,  and  the 
Court  thereupon  decided  that  there  was  no  error  in  any  of 
the  rulings  of  the  deputy  clerk.     This  decision  having  been 
reported  to  the  meeting  of  the  creditors,  in  due  course  of 
proceeding,  the  resolution    accepting  the  composition    was 
passed  and  signed  by  the  requisite  number  and  value  of  the 
creditors.    Subsequently,  upon  the  presentation  of  the  reso- 
lution, and  the  statement  by  the  debtors  of  their  assets  and 
debts,  to  the  Court,  they  were  duly  recorded  and  filed  August 
31st.    Holmes  &  Lissberger  paid  all  their  creditors    the 
amounts  due  them  respectively,  according  to  the  terms  of  the 
compromise,  except  Sinclair.    He  thereupon,  on  the  2d  of 
February,  1876,  presented  his  petition  to  the  District  Court, 
setting  forth,   that,  after  the  proposition  of    compromise 
had  been  accepted  by  the  creditors  at  the  meeting  called  for 
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that  purpose,  and  on  the  18th  of  September,  1875,  Holmes, 
one  of  the  firm,  filed  in  the  clerk's  office  of  the  Court  a  state- 
ment of  the  assets  and  debts  owing  by  the  firm,  in  which  the 
claim  of  Hamill  against  the  firm  was  set  down  at  $69,980  ; 
that  he  himself  signed  the  compromise  to  accept  fifteep  per 
cent  on  the  amount  due  Hamill ;  that  the  amount  was  not 
stated  at  the  time  of  obtaining  his  signature,  and  he  was  not 
then  aware  of  the  facts  and  circumstances  connected  with  the 
amount  due  Hamill ;  that  the  compromise  was  accepted  and 
recorded ;  that  the  time  for  payment  had  passed  and  no  pay- 
ment or  offer  of  payment  has  been  made  to  liim;  that 
it  was  within  the  power  of  Holmes  &  lissberger  to  have 
given  the  exact  figures  and  dates  of  the  amount  due  from 
them,  as  the  indebtedness  arose  out  of  but  two  transactions, 
and,  in  the  month  of  September,  1874,  the  amount  due  had 
been  settled,  adjusted  and  agreed  upon,  in  writing,  signed  by 
both  Hamill  and  the  firm,  at  $104,000.  The  prayer  of  this 
petition  was  for  a  reference  to  ascertain  the  amount  due, 
and  for  the  payment  of  the  compromise  percentage  thereon, 
and  that  the  firm  might  be  directed  forthwith  to  pay  the  per- 
centage upon  the  amount  admitted  to  be  due  from  them  in 
their  petition  and  statement.  March  8th,  1876,  a  reference 
was  ordered,  in  accordance  with  the  prayer  of  the  petition,  to 
take  proof  of  the  amount  due,  and  report  thereon.  Decem- 
ber 18th,  the  commissioner,  to  whom  the  reference  was  made, 
reported,  finding  due  Sinclair,  as  receiver,  $118,258  66.  To 
this  report  Holmes  &  Lissberger  excepted,  on  various 
grounds,  but  in  effect,  because  their  indebtedness  was  only 
$14,286  42.  Upon  the  hearing  of  these  exceptions,  the 
Court,  being  of  the  opinion,  "that  the  amount  of  the  debt 
due  said  William  Sinclair  was  fixed,  in  the  proceedings  on  the 
composition  offered  by  said  bankrupts,  at  the  sum  of  $112,- 
355  94,  in  such  wise  that  it  cannot  now  be  questioned  by  said 
bankrupts,"  adjudged  that  amount  to  be  due,  without  any 
inquiry  into  the  objections  urged  against  the  report,  and 
directed  Holmes  &  Lissberger  to  pay  into  Court  the  com- 
promise percentage  thereon,  amounting  to  $16,853  39,  with 
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interest  from  October  1st,  1875.  The  order  of  the  District 
Court  is  noW  here  for  review,  and  the  single  question  pre- 
sented is,  whether  Holmes  &  Lissberger  aire  barred  by  the 
proceedings  in  composition,  from  showing,  in  this  suit,  that 
the  amount  they  actually  owed  Hamill  was  less  than  the 
amount  specified  by  Sinclair  in  his  proof,  and  recognized  by. 
both  the  creditors  and  the  Court  as  the  voting  value  of  the 
debt  for  the  purposes  of  their  action  when  considering  the 
propriety  of  accepting  and  confirming  the  composition. 

The  Act  of  Congress  regulating  proceedings  in  composi- 
tion is  an  addition  to,  and  an  extension  of,  the  relief  granted 
by  the  original  bankrtfpt  Act.  It  makes  no  special  provision 
for  proof  of  debts,  although  it  calls  largely  for  the  action  of 
creditors.  The  first  thing  to  be  done  is  for  the  debtor  to  ask 
the  Court  in  which  his  suit  in  bankruptcy  is  pending,  to  call 
a  meeting  of  his  creditors.  Notice  of  the  time,  place  and 
purpose  of  such  a  meeting  must  be  given  to  all  creditors  who 
are  known.  The  creditors  assembled  upon  such  a  call  may 
resolve  to  accept  the  composition  offered  by  their  debtor  in 
satisfaction  of  his  debts,  but  their  resolution,  to  be  operative, 
must  be  passed  by  a  majority  in  number,  and  three-fourths 
in  value,  of  the  creditors  present,  either  in  person  or  by  proxy, 
and  confirmed  by  the  signatures  thereto  of  the  debtor,  and 
two-thirds  in  number,  and  one-half  in  value,  of  all  the  credit- 
on  of  the  debtor.  In  calculating  the  requisite  majorities, 
creditors  whose  debts  amount  to  sums  not  exceeding  fifty 
dollars  are  to  be  reckoned  in  the  majority  in  value,  but  not 
the  majority  in  number ;  and  the  value  of  the  debts  of  secured 
creditors,  above  the  amount  of  the  security,  to  be  determined 
by  the  Court,  must,  as  near  as  circumstances  admit,  be  calcu- 
lated in  the  same  way.  The  debtor,  unless  prevented  by 
sickness,  or  other  cause  satisfactory  to  the  meeting,  must  be 
present  and  answer  any  inquiries  that  may  properly  be  made 
of  him.  He,  or  some  one  in  his  behalf,  must  produce  to  the 
meeting  a  statement  showing  the  whole  of  his  assets  and 
debts,  and  the  names  and  addresses  of  the  creditors  to  whom 
the  debts  are  respectively  due.     The  resolution,  if  passed  and 
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confirmed,  must  be  presented  to  the  Court,  together  with  the 
statement  of  the  debtor  as  to  his  assets  and  debts,  and  the 
Court,  upon  notice  to  all  the  creditors  of  the  debtor,  and  upon 
hearing,  must  enquire  whether  the  resolution  has  been  passed 
in  the  manner  directed  by  the  Act.  If  satisfied  that  it  has 
been  so  passed,  and  that  it  is  for  the  best  interest  of  all  con- 
cerned, the  Court  must  cause  the  resolution  to  be  recorded 
and  the  statement  of  assets  and  debts  to  be  filed.  The  com- 
position then  becomes  binding  on  all  the  creditors  whose 
names  and  addresses  and  the  amounts  of  the  debts  due  to 
whom  are  shown  in  such  statement.  Any  mistake  made  in- 
advertently by  a  debtor  in  the  statement  of  his  debts  may  be 
corrected  upon  reasonable  notice,  and  with  the  consent  of  a 
general  meeting  of  his  creditors. 

From  this  recapitulation  of  the  provisions  of  the  Act,  it 
is  apparent,  that,  to  some  extent,  both  the  creditors  and  the 
Court  must  depend  upon  the  debtor  for  information  as  to  the 
names  of  his  creditors  and  the  amounts  due  them  respective- 
ly. Creditors  need  not  prove  their  claims  in  bankruptcy,  un- 
less they  wish  to  take  some  action  in  the  progress  of  the 
bankruptcy  suit,  or  share  in  the  distribution  of  the  estate. 
But,  in  composition  proceedings,  the  debtor  is  the  moving 
party.  He  seeks  relief  from  his  debts  by  the  payment  to 
each  of  his  creditors  of  a  part  of  what  he  owes  them  respect- 
ively, in  satisfaction  of  the  whole.  It  is  optional  with  a 
creditor  to  act  or  not.  If  he  fails  to  act,  his  non-action  is 
equivalent  to  a  positive  vote  against  what  the  debtor  wants, 
and  is  to  be  reckoned  as  such.  But  the  debtor  seeks  relief 
against  him  as  much  as  against  others,  and,  if  the  requisite 
majorities  are  found  to  be  in  favor  of  accepting  and  confirm- 
ing the  proposition,  he  is  tound  equally  with  those  who  have 
given  the  affirmative  votes,  if  his  name  and  address  and  the 
amount  of  his  debt  are  included  in  the  statement  of  the 
debtor.  As  soon  as  the  creditors  come  together  under  the 
call  of  the  Court,  they  may  require  the  debtor  to  present  his 
statement  of  assets  and  debts.  What  both  they  and  the  Court 
want  to  know  is :  1.  Whether  the  debtor  has  offered  all  he 
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can  afford  to  pay ;  and,  2.  What  effect  is  to  be  given  each 
vote,  in  the  calculation  of  the  requisite  majorities.     When 
the  statement  is  made,  each  creditor  present  can  tell  for  him- 
self whether  the  amount  dne  him  is  set  forth  correctly,  and,, 
if  errors  are  discovered  or  suspected,  the  debtor  is  there  to 
answer  such  enquiries  as  may  properly  be  put  to  him  upon 
the  subject.     Should  disputes  arise  between  the  debtor  and 
particular  creditors,  or  should  there  be  a  suspicion  of  collu- 
sion, it  would,  no  doubt,  be  competent  and  quite  proper  for 
the  Court  to  require  proof  of  debts  by  creditors,  in  accord- 
ance with  the  provisions  of  the  several  bankrupt  laws  upon 
that  subject.     When  the  evidence  of  both  sides  is  all  in,  the 
representative  of  the  Court  who  presides  at  the  meeting  may, 
if  necessary,  decide  as  to  its  legal  effect,  but,  as  the  Court  has. 
supervisory  jurisdiction  over  him,  it  is  always  within  the 
power  of  dissatisfied  parties  to  obtain  a  review  of  his  rulings. 
In  this  way,  when  disputes  of  this  character  arise,  the  Court 
may  be  called  upon  to  determine  what  ought  to  be  done 
under  the  circumstances  of  the  case.     Sometimes,  it  may  be 
necessary  to  have  the  amount  due  definitely  settled,  either  by 
the  agreement  of  parties  or  judicial  decision,  before  final 
action  upon  the  composition  is  taken ;  and,  at  others,  it  may 
be  sufficient  to  fix  the  value  of  the  debt  for  the  purposes  of 
such  action  as  the  creditors  and  the  Court  are  required  to 
take  in  considering  the  proposition,  and  leave  the  parties  to 
their  appropriate  remedies  for  ascertaining  the  amount  to  be 
paid  if  the  composition  eventually  becomes  binding.     All 
such  matters  may  properly  be  left  to  the  judicial  discretion 
of  the  Court.     Jf  it  seems  to  be  important  that  the  creditors, 
or  the  Court,  should  know  the  exact  amount  due  before 
taking  their  final  action,  an  appropriate  order  to  that  end 
may  be  made,  but,  if  the  matter  in  dispute  is  not  such  as  ma- 
terially to  affect  the  result,  or  it  is  for  the  interest  of  all  that 
the  composition  should  be  acted  upon  before  an  adjudication 
of  the  controversy,  as  between  the  parties  themselves,  can  be 
had,  nothing  more  need  be  done  than  to  give  such  directions, 
for  the  government  of  the  proceedings,  as  will  protect  the 
Vol.  XV.— 12 
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parties  from  harm  notwithstanding  the  existing  uncertainty 
as  to  the  amount  that  is  due. 

An  assignee  in  bankruptcy  is  chosen  by  the  greater  part 
in  value  and  in  number  of  the  creditors  who  have  proved 
their  debts.    (Rev.  Stat,  see.  5,034.)    In  making  this  choice, 
questions  not  unfrequently  arise  as  to  the  right  of  a  particu- 
lar creditor  to  vote,  and  as  to  the  value  a  debt  is  to  have  in 
the  calculation  of  the  majority.     When  such  questions  do 
arise,  they  may  be  referred  to  the  Court  for  settlement ;  but, 
I  think,  it  has  never  been  supposed  that  what  was  then  done 
would  ordinarily  preclude  either  the  assignee  when  chosen, 
or  the  bankrupt,  or  the  creditor,  from  instituting  a  further 
enquiry,  under  the  provision  of  section  5,081,  into  the  validity 
of  the  claim  or  the  amount  due.    Proceedings  for  the  choice 
of  an  assignee  are  rarely,  if  ever,  stopped  until  the  merits  of 
a  claim  are  adjudicated  upon.    It  is  sufficient  if  the  Court 
fixes  its  voting  value  for  the  time  being.     Thus,  if  a  creditor 
whose  debt  is  partially  secured  proves  his  unsecured  balance, 
and  the  bankrupt  or  the  other  creditors  are  not  satisfied  with 
the  value  he  puts  upon  the  security,  the  Court  need  not  delay 
the  election  until  the  actual  value  can  be  ascertained  by  a 
sale,  but  may  estimate  the  amount,  and  order  the  vote  to  be 
counted  accordingly.    So,  too,  if  there  are  mutual  debts,  and 
the  balance  stated  by  the  creditor  in  his  proof  is  disputed,  the 
Court  may  fix  the  value  for  the  matter  in  hand,  and  leave 
the  parties  to  litigate  further,  if  they  choose,  for  the  purposes 
of  the  distribution  of  the  estate  or  any  subsequent  proceed- 
ings.   The  same  practice  is  clearly  applicable  in  cases  of  com- 
position, and  seems  to  be  recognized  in  that  portion  of  the 
Act  which  requires  the  Court  to  determine  the  value  of 
the  debts  of  secured  creditors  above  their  security,  in  estimat- 
ing majorities.    Under  the  general  bankrupt  law,  if  a  secured 
creditor  seeks  to  be  admitted  as  a  creditor  for  the  balance  of 
his  debt  over  his  security,  the  value  of  the  security  may  be 
ascertained  by  agreement  between  himself  and  the  assignee, 
or  by  a  sale  in  such  manner  as  the  Court  shall  direct    The 
special  provision  in  the  composition  Act  was  not  intended  as 
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a  substitute  for  this  part  of  the  general  Act,  but  to  show  in 
what  manner  the  vote  of  this  class  of  debts  was  to  be  esti- 
mated in  the  proceedings  preliminary  to  the  composition. 
The  object  was  not  to  ascertain,  as  between  the  debtor  and 
the  creditor,  how  much  was  to  be  paid  under  the  c6mposi- 
tion,  but  what  influence  the  particular  debt  was  to  have  on  the 
deliberations  of  the  creditors  or  upon  the  action  of  the  Court. 
In  cases  of  composition  no  dividend  is  paid  to  creditors. 
The  debtor  offers  a  pro  rata  payment  in  proportion  to  the 
amount  of  his  unsecured  debts.    If  the  offer  is  accepted,  the 
payment  is  for  the  satisfaction  of  the  debts,  and  not  as  a  divi- 
dend from  the  estate  in  bankruptcy.    When  the  satisfaction 
is  complete,  the  debtor  is  free  to  dispose  of  his  estate  as  he 
will     His  creditors,  therefore,  are  not  interested  in  the 
amount  of  his  debts,  except  so  far  as  it  may  affect  his  ability 
to  pay,  or  the  votes  which  are  to  be  taken.    In  regular  bank- 
ruptcy, however,  when  the  estate  of  the  bankrupt  is  dis- 
tributed to  the  creditors  in  proportion  to  the  amount  of  their 
respective  debts,  the  case  is  different.    There,  each  creditor  is 
directly  interested  in  the  amount  due  to  another,  and  ample 
provision  is  made  for  a  contest  in  this  behalf  by  the  assignee, 
the  creditor  or  the  bankrupt.    {Sees.  5,081,  4,980.)    No  time 
is  limited  for  the  institution  of  such  a  proceeding.     The 
necessary  application  may  be  made  at  any  time  before  the  final 
dividend. 

Undoubtedly,  all  this  machinery  of  the  bankrupt  law  may 
be  used  by  the  Court  in  composition  proceedings,  for  the  pur- 
pose of  obtaining  accurate  information  before  deciding  to  ac- 
cept or  reject  the  offer  of  the  debtor,  but  there  is  nothing  in 
the  law  which  requires  it  to  be  done.  After  the  composition 
has  become  binding,  the  Court  has  full  power  to  enforce  it, 
"on  motion  made,  in  a  summary  manner,  by  any  person 
interested,  and  on  reasonable  notice."  Under  this  power, 
ample  opportunity  is  afforded  for  the  settlement  of  all  contro- 
versies between  the  debtor  and  his  individual  creditors.  If 
the  other  creditors  and  the  Court  are  fully  informed  of  the 
fact  that  there  is  a  dispute  between  the  debtor  and  his  cred- 
itor as  to  the  amount  that  is  actually  owing,  and  of  the  claims 
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of  the  respective  parties,  before  their  final  action  is  takenr 
which  gives  effect  to  the  composition,  they  cannot  complain 
if,  when  called  upon  to  pay,  the  debtor  insists  upon  what  he 
claimed,  while  they  were  acting,  were  his  rights  in  the 
premises. 

This  is  not  a  proceeding  to  set  aside  a  composition,  but  to 
enforce  it;  not  to  determine  whether  this  composition  is 
binding  upon  this  particular  creditor  because  the  amount  due 
him  was  not  correctly  set  forth  in  the  debtors9  statement 
produced  at  the  meeting  of  the  creditors ;  but  to  require  the 
debtors  to  pay  what  they  have  offered.  The  question  pre- 
sented is  not  as  to  the  effect  of  an  error  by  the  debtor,  in  his 
statement  of  debts,  upon  the  validity  of  the  composition, 
but,  whether  the  debtor,  when  his  statement  is  disputed  by 
the  creditor  at  the  time,  and  a  larger  amount  claimed  as  due, 
may  resist  the  claim  of  the  creditor,  upon  the  motion  of  that 
creditor  to  have  the  composition  carried  into  effect. 

The  language  of  the  offer  in  this  case,  as  accepted,  was, 
"  to  pay  our  several  creditors  the  sum  of  fifteen  cents,  in 
money,  on  every  dollar  owed  by  us  to  our  creditors,  without 
any  interest  calculated  upon  the  principal  sum  of  our  indebted- 
ness." If  this  were  all,  it  is  clear,  that,  in  this  action,  the  first 
thing  for  the  Court  would  be  to  settle  the  dispute  between 
these  parties  as  to  the  amount  of  the  debt.  This  offer  was  to 
pay  a  percentage  upon  what  was  owing,  and,  in  this  case,  that 
amount  was  not  stated.  This  makes  it  necessary  to  enquire 
whether  what  was  done  at  the  meeting  of  the  creditors  and 
by  the  Court  has  the  effect  of  a  judicial  determination  of  the 
controversy.  All  that  appears  upon  this  subject,  in  the  rec- 
ord, is,  that  the  debtors,  in  their  statements,  reported  a  debt 
owing  to  Hamill,  but,  from  what  is  said  in  the  argument  of 
their  counsel  here,  it  may  fairly  be  inferred,  that  they  were 
uncertain  as  to  its  amount.  Sinclair  appeared  for  Hamill  at 
the  meeting  of  the  creditors,  and  offered  a  deposition  to  prove 
the  amount.  His  claim,  as  stated  in  the  proof,  was  disputed 
by  the  debtors  and  6ome  of  the  creditors.  They  insisted  that 
nothing  was  due,  or,  if  anything,  not  so  much  as  he  de- 
manded.    The  proof  of  debt  was  "  received  subject  to  excep- 
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tions,"  and,  after  the  evidence  of  one  of  the  debtors  was 
taken,  the  officer  presiding  at  the  meeting  ruled  that  Sinclair 
was  entitled  to  vote,  and  that  his  vote,  when  taken,  would  be 
considered  as  taken  upon  $112,355  94.     Upon  the  reference 
of  the  proof  of  claim  and  the  evidence  of  the  debtor  to  the 
Court,  the  ruling  of   the   presiding  officer  was  confirmed. 
This  is  all  that  transpired  upon  this  subject  previous  to  the 
adoption  of  the  resolution  of  acceptance  at  the  first  meeting 
of  the  creditors,  save  that  the  debtors  always  contended  that 
they  did  not  owe  as  much  as  Sinclair  claimed.    When  Sinclair 
signed  the  resolution  of  acceptance  for  the  purposes  of  its 
confirmation,  as  required  by  the  law,  the  amount  due  him  was 
not  stated,  and  there  is  nothing  to  show  that  this  omission 
was  ever  supplied.    As  this  instrument  was  to  be  signed  by 
both  the   debtors   and  the  approving  creditors,  it  is  not 
improbable  that  the  amount  was  purposely  withheld,  because 
the  debtors  were  unwilling  to  commit   themselves  to  the 
amount  as  claimed  by  Sinclair,  and  he  was  unwilling  to  bind 
himself  in  that  way  to  accept  the  composition  percentage 
upon  anything  less.    From  all  this  it  seems  to  me  clear,  that 
neither  the  parties  nor  the  Court  understood  that  any  other 
question  was  submitted  for  judicial  determination  than  the 
value  which  should  be  given  the  debt  by  the  creditors  and  the 
Court,  when  considering  the  propriety  of  accepting  or  con- 
firming the  composition.    The  debtors  evidently  so  under- 
stood it,  because  they  did  not  ask  the  Court  to  pass  upon  the 
ruling  of  the  presiding  officer.     They  contented  themselves 
with  their  exception  upon  the  record,  thus  indicating  their 
unwillingness  to  be  bound  for  the  payment  of  their  proposed 
percentage  upon  the  amount  claimed,  but  consenting  that  the 
meeting  should  proceed  with  its  business,  under  the  ruling  as 
made,  without  further  opposition,  so  far  as  they  were  con- 
cerned.   Sinclair,  also,  must  have  so  understood  it,  for,  when 
he  called  upon  the  Court  to  enforce  the  composition  in  his 
favor,  he  did  not  ask  for  the  percentage  upon  the  amount  for 
which  his  vote  was  taken,  but  prayed  for  an  account  of  the 
amount  actually  his  due,  and  the  payment  of  the  sum  he  was 
entitled  to,  calculated  upon  that  basis.    The  other  creditors, 
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as  has  been  seen,  are  not  interested,  because,  notwithstanding 
they  were  fully  advised  as  to  the  controversy  in  respect  to 
this  particular  debt,  they  voted  to  accept  the  proposition  and 
affixed  their  confirmatory  signatures.  The  Court,  too,  cannot 
have  been  misled,  because,  when  called  upon  to  .cause  the 
resolution  of  acceptance  to  be  recorded,  the  amount  due 
Hamill  was  left  blank  in  the  instrument  containing  the  signa- 
tures of  those  who  confirmed  the  resolution,  although  Sin- 
clair, his  representative,  appeared  as  one  of  the  signers. 
From  this  it  may  fairly  be  inferred,  that  the  resolution  was 
passed  and  confirmed  without  the  vote  of  Sinclair,  and  that, 
so  far  as  the  other  creditors  were  concerned,  it  was  immate- 
rial whether  the  amount  due  upon  this  debt  was  definitively 
settled  or  not. 

If,  instead  of  taking  the  vote  of  Sinclair,  and  counting  it 
at  the  value  he  put  upon  his  claim,  it  had  been  counted,  un- 
der a  similar  order  of  the  Court  and  against  his  protest,  at 
the  amount  fixed  by  the  debtors,  I  cannot  believe  it  would 
be  seriously  contended  that  he  was  bound  to  accept,  in  satis- 
faction of  his  debt,  the  percentage  upon  the  amount  thus 
treated  as  due.  But,  if  the  creditor  is  not  bound,  neither  is 
the  debtor.  A  judgment,  or  that  which  is  the  equivalent  of 
a  judgment,  binds  all  the  parties  or  none. 

Upon  the  whole,.  I  am  clearly  of  the  opinion  that  the  ac- 
tion of  the  Court  during  the  progress  of  the  composition  pro- 
ceedings was  not  an  adjudication  of  this  debt  as  between  the 
debtors  and  the  creditor,  but  only  an  estimate  of  the  amount 
at  which  the  debt  was  to  be  reckoned  in  calculating  the 
majorities  under  the  law. 

The  order  of  the  District  Court,  fixing  the  amount  due  at 
$112,355  94,  without  enquiry  into  the  objections  urged  by 
Holmes  &  Lissberger,  is  reversed.  No  other  questions  are 
decided.  I  have  not  enquired  into  the  merits  of  the  case. 
Neither  have  I  considered  the  effect  of  anything  that  may 
have  been  contained  in  the  statements  presented  by  the 
debtors  to  the  meeting  of  creditors  or  to  the  Court.  1  only 
decide  that  the  amount  claimed  by  Sinclair  in  his  proof  of 
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debt,  although  accepted  by  the  creditors  and  the  Court  as  the 
true  amount  dne  for  the  purposes  of  their  action,  does  not 
conclude  the  debtors,  and  that,  in  this  action,  they  may  show, 
if  they  can,  that  it  exceeds  what  they  actually  owe,  and  upon 
which  alone  they  are  bound  to  make  payment  under  the  com- 
position. 

The  costs  in  this  Court  must  be  paid  by  Sinclair,  the 
receiver. 

Fnmcis  N.  Bang*  and  MelviUe  27.  Regensberger,  for  the 
bankrupts. 


Robert  D.  Benedict,  for  the  creditor. 


The  E.  M.  MoChbsnet. 

A  cargo  of  oats  was  shipped  on  a  canal  boat  lying  in  Buffalo  Creek,  a  navigable 
stream  flowing  into  Lake  Erie,  to  be  carried  to  New  York  by  way  of  the  Erie 
Canal  and  the  Hudson  River.  The  master  of  the  boat  signed  a  bill  of  lading 
for  the  cargo.  While  passing  through  the  Erie  Canal,  a  part  of  the  oats  waa 
feloniously  abstracted  from  the  cargo,  with  the  knowledge  and  assent  of  the 
mister.  On  the  arrival  of  the  boat  in  New  York,  she  was  libelled  by  the  con- 
signee, to  recover  the  value  of  the  oats  not  delivered.  A  mortgagee  of  the  boat 
intervened,  his  mortgage  being  dne,  and  defended  the  action,  raising  an  ob- 
jection to  the  jurisdiction,  claiming  a  lien  superior  to  that  of  the  libellant,  and 
claiming  that  the  boat  was  not  liable  for  the  felonious  action  of  the  master: 
Held, 

11.)  That  the  Admiralty  had  jurisdiction  of  an  action  to  enforce  snch  contract,, 
although  part  of  the  service  was  to  be  performed  on  the  Erie  Canal ; 

(1)  That  the  Admiralty  had  jurisdiction  to  enforce  such  contract  against  the 
boat,  although  she  was  built  to  navigate  the  canal  and  had  no  means  of  loco- 
motion  in  herself ; 

(8.)  That  the  lien  of  the  claimant,  under  his  mortgage,  was  subordinate  to  that 
ofthelibellant; 

(*•)  That  the  boat  was  liable  for  the  taking  of  the  oats. 

(Before  Waite,  Ch,  J.,  Southern  District  of  New  York,  August  23d,  1878.) 
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This  was  an  appeal  by  the  claimant  from  a  decree  of  the 
District  Court  (8  Benedict  150)  in  favor  of  the  libellants,  in  a 
suit  in  rem,  in  Admiralty.  This  Court  found  the  following 
facts :  "  The  canal  boat  E.  M.  McChesney  was  engaged  in 
transporting  freight  between  Buffalo  and  New  York,  by  the 
way  of  Buffalo  Creek,  the  Erie  Canal  and  the  Hudson  River. 
The  distance  between  Buffalo  and  New  York  is  about  508 
miles,  and  the  entire  route  traversed  by  the  boat  on  her  voy- 
ages is  within  the  territorial  limits  of  the  State  of  New  York. 
Buffalo  Creek  and  the  Hudson  River  are  navigable  streams, 
the  one  emptying  into  Lake  Erie,  and  the  other  into  the  At- 
lantic Ocean,  and  the  commerce  upon  them  is  very  large. 
The  Erie  Canal  is  an  artificial  water  way,  not  within  the  ebb 
and  flow  of  the  tide,  of  about  363  miles  in  length,  and  ex- 
tending from  Lake  Erie,  at  Buffalo,  to  the  Hudson  River,  at 
Albany.  On  the  10th  of  November,  1873,  while  the  boat 
was  lying  in  Buffalo  Creek,  she  received  on  board,  from  the 
libellants,  15,000  bushels  of  oats,  to  be  transported  to  New 
York,  and  there  delivered  to  the  order  of  George  Ellison, 
•care  of  O.  E.  Kent  &  Co.  After  the  cargo  was  on  board,  and 
while  the  boat  was  still  in  Buffalo  Creek,  a  bill  of  lading  was 
made  out,  which  contained,  among  others,  the  following 
-clause  :  *  All  damage  caused  by  the  boat  or  carrier,  or  defi- 
ciency in  the  cargo  from  quantity,  as  herein  specified,  to  be 
paid  for  by  the  carrier,  and  deducted  from  the  freight ;  and  any 
excess  in  the  cargo  to  be  paid  for  to  the  carrier  by  the  consignee.' 
The  boat  proceeded  upon  her  voyage  by  the  usual  route, 
passing  through  Buffalo  Creek  into  the  canal,  but,  before  get- 
ting out  of  the  canal,  was  frozen  in  and  detained  until  the 
spring  of  1874.  Upon  the  opening  of  navigation,  she  passed 
on  and  arrived  in  New  York  May  18th.  While  frozen  in  the 
canal,  and  within  the  county  of  Oneida,  the  captain  of  the 
boat  took  out  a  part  of  the  cargo  and  unlawfully  converted  it 
to  his  own  use.  After  the  arrival  of  the  boat  in  New  York, 
all  of  her  cargo,except  1,559  3  \  bushels,  was  delivered  to  the 
consignees,  in  accordance  with  the  terms  of  the  bill  of  lading. 
This  part  of  the  cargo  has  never  been  delivered,  although  de- 
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manded.  The  damages  for  the  non-delivery  are  $827  68. 
The  claimant  Is  the  holder  and  owner  of  a  mortgage  upon 
the  boat,  executed  May  6th,  1873,  to  secure  the  payment  of 
$-2,467  50,  balance  of  the  purchase  money  of  the  boat,  which 
has  not  been  paid.  This  mortgage  was  a  valid  and  subsisting 
hen  on  the  boat,  her  tackle,  &.c.,  when  the  cargo  was  taken 
on  board  and  the  bill  of  lading  made  out,  and  when  the  un- 
delivered portion  of  the  cargo  was  converted  by  the  captain. 
By  the  terms  of  the  mortgage,  it  was  understood  and  agreed 
that  the  boat  might  be  navigated  within  the  waters  and  har- 
bors of  the  State  of  New  York,  and  both  the  claimant  and 
his  assignors  consented  to  her  use  and  employment  in  general 
freighting  business  in  such  waters.  The  captain,  owners  and 
mortgagee  of  the  boat  were,  at  the  time,  residents  of  the 
State  of  New  York,  as  were  also  the  libellants." 

William  W.  Goodiwh,  for  the  libellants. 

FrankUn  A.  Wilcox,  for  the  claimant. 

Watte,  Ch.  J.  The  decree  of  the  District  Court  was 
right.  The  action  was  brought  to  recover  for  the  breach  of 
a  contract  of  affreightment,  and  not  for  a  marine  tort.  The 
well-considered  opinion  of  the  District  Judge,  in  which  I 
Mly  concur,  makes  it  unnecessary  for  me  to  attempt  to  add 
to  what  he  has  so  well  said. 


The  Emily  B.  Soudeb. 

* 

The  service  rendered  in  this  case  by  a  steamer,  in  towing  another  steamer, 
which  had  lost  the  use  of  her  steam-power,  but  was  otherwise  in  good  order, 
*nd  had  the  use  of  her  sails,  and  was  not  in  danger  or  distress,  held  to  be  a 
towage  service,  and  not  a  salvage  service. 

The  sum  of  $1,000  allowed  for  such  towage,  with  interest  from  the  time  of  the 
rendering  of  the  service. 

The  District  Court  having  allowed  for  a  salvage  service,  the  claimant,  on  appeal, 
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was  allowed  his  costs  in  this  Court,  and  the  libellant  was  allowed  his  costs  in 
the  District  Court. 

^Before  Waits,  Ch.  J.,  Southern  District  of  New  York,  August  2Sd,  1878.) 

This  was  an  appeal  by  the  claimants  from  a  decree  of  the 
District  Court,  (7  Benedict,  550,)  in  a  suit  in  rem%  in  Admiralty, 
for  salvage.  That  Court  awarded  $3,000  to  the  libellants. 
This  Court  found  the  following  facts :  u  The  screw  steamship 
Emily  B.  Souder  was  built  in  July,  1864,  with  steam  as  her 
chief  motive  power,  but  having  sails  as  auxiliary.  She  was 
of  about  one  thousand  tons  burthen,  and  rigged  with  a  fore 
sail,  top  sail,  foretop-gallant  sail,  jib,  mainsail,  main  gaff  top- 
sail, and  mizzen  staysail.  She  had  good  sailing  qualities,  and 
was  managed,  without  difficulty,  under  canvass  alone.  She 
left  Callao,  Peru,  on  a  return  voyage  to  New  York,  and,  when 
near  the  equator,  on  the  Atlantic  side,  lost  her  propeller, 
and  put  into  Maranham,  under  sail,  for  repairs.  Hav- 
ing supplied  herself  there  with  a  new  propeller,  she  started 
again  upon  her  voyage,  but,  the  third  day  out,  lost  one  of  the 
flanges  of  this  propeller,  and,  when  within  about  eighty  miles 
of  St.  Thomas,  the  other.  She  then  made  St.  Thomas  under 
sail,  but,  being  unable  to  obtain  another  propeller,  laid  in  an 
additional  stock  of  provisions  and  again  started  for  New 
York  under  sail,  having  on  board  fifteen  or  twenty  passengers, 
who  had  come  with  her  to  St.  Thomas.  She  met  with  no 
difficulty  on  her  way  up,  and  made  from  six  to  eight  knots 
an  hour  with  an  open  breeze.  On  the  25th  of  August,  after 
she  had  been  twenty-eight  days  out,  and  when  she  was  between 
fifty  and  one  hundred  miles  from  New  York,  she  sighted  and 
signalled  the  steamer  Monterey,  a  steamer  of  about  one  thous- 
and tons  burthen,  plying  regularly  between  New  Orleans  and 
New  York,  fhen  on  her  way  to  New  York,  with  a  valuable 
cargo,  and  about  thirty  passengers  in  the  cabin  and  twenty  in 
the  steerage.  The  vessels  were,  at  the  time,  from  six  to  eight 
miles  apart,  the  Souder  being  to  the  westward  of  the  Mon- 
terey, nearer  the  land,  and  making  her  way  slowly,  as  the 
wind  was  light.  The  land  was  not  in  sight,  and  the  water 
about  twelve  fathoms.    The  signal  set  by  the  Souder  was  not 
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one  of  distress,  but  the  ordinary  saluting  flag,  set  at  the  fore- 
peak.     She  was  somewhat  out  of  the  ordinary  track  of  ves- 
sels approaching  New  York.    The  master  of  the  Monterey, 
discovering  the  Souder,  and  seeing  her  signal  set,  examined 
her  through  his  glass,  and,  although  he  knew  the  signal  was 
not  one  of  distress,  changed  his  course  to  go  up  and  speak  to 
her.    When  he  arrived  within  hailing  distance,  the  master  of 
the  Souder  asked  him  to  take  her  passengers  to  New  York. 
This  he  declined  doing,  on  the  ground  that  she  was  from 
ports  that  might  render  him  liable  to  quarantine  if  he  had 
her  passengers  on  board  his  vessel.    He  was  then  asked  what 
he  would  tow  the  Souder  in  for.    He  replied  that  he  did  not 
know  that  he  tfould  tow  her  in,  and,  consequently,  could  not 
make  a  bargain,  but  would  take  hold  of  her  and  get  her  in,  if 
possible.    If  he  did  not  say  that  he  would  charge  no  more 
than  was  right,  he  purposely  left  that  impression  on  the  mind 
of  the  master  of  the  Souder.     The  Souder  was,  at  the  time, 
in  all  respects,  tight,  staunch  and  strong,  and,  in  no  respect, 
disabled,  except  in  her  propeller.     She  was  well  manned  and 
provisioned,  and  approaching  the  coast  under  circumstances 
which  gave  no  reason  to  anticipate  that  she  would  not,  in  due 
time,  reach  New  York  in  safety.     Under  these  circumstances, 
the  Souder  passed  her  hawser  to  the  Monterey,  and  was  taken 
in  tow.    Soon  after  the  vessels  got  under  way,  the  wind 
freshened  and  became  more  favorable,  and  both  vessels  were 
pat  under  sail,  the  Monterey  being  also  under  steam.     They 
arrived  at  the  lightship  about  one  o'clock  at  night,  and  stood 
off  and  on  until  daylight,  when  they  passed  Sandy  Hook, 
stopped  a  short  time  at  the  quarantine,  and  arrived  in  safety 
at  New  York  between  seven  and  eight  o'clock  in  the  morn- 
ing.   Nothing  of  importance  transpired  on  the  way,  and  there 
was  no  more  detention  than  would  naturally  occur  when  one 
vessel  was  towing  another  under  such  circumstances.     The 
value  of  the  Souder  did  not  exceed  $100,000.     That  of  the 
Monterey  and  her  cargo  was  very  much  more,  and  estimated 
by  her  master  to  exceed  $500,000.    When  the  Monterey  took 
hold  of  the  Souder,  the  vessels  were  outside  of  the  ordinary 
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cruising  ground  of  the  tugs  from  New  York,  and  a  little  out 
of  the  regular  track  of  steamers,  but  the  distance  from 
both  was  not  very  great.  The  Monterey  started  to  the  Souder 
a  little  after  noon,  and  took  her  in  tow  between  two  and  three 
o'clock  in  the  afternoon.  The  outside  charge  of  large  tugs  for 
towing  under  such  circumstances  would  not  have  excceeded 
$40  an  hour,  and,  with  small  tugs,  much  less.  The  Monterey 
had  hold  of  the  Souder  from  sixteen  to  eighteen  hours,  and 
could  not  have  been  detained  on  her  voyage,  by  the  devia- 
tion and  tow,  more  than  eight  hours,  if  as  much  as  that.  In 
point  of  fact,  the  Monterey  was  not  placed  in  any  extraordinary 
peril  by  what  she  did.  The  weather  was  fine,  and  the  wind 
favorable.  One  of  the  hawsers  of  the  Monterey,  used  in  tow- 
ing, had  to  be  cut  in  letting  go  the  Souder,  on  arriving  in 
port,  and  was  otherwise  injured,  to  the  value  of  seventy-five 
dollars  in  all.  The  vessels  arrived  in  New  York  August  26tb. 
The  next  day,  the  master  of  the  Monterey  called  upon  the 
agents  of  the  Souder  and  made  known  his  claim.  He  was 
referred  to  other  parties,  who  asked  him  to  wait  a  day  or  two. 
He  then  placed  the  matter  in  the  hands  of  his  owner,  and 
went  again  to  sea  August  30th,  returning  September  23d. 
He  sailed  again  September  27th,  and  returned  October  19th, 
On  this  return,  finding  that  nothing  had  been  done  towards 
a  settlement  of  his  demand,  he  caused  this  suit  to  be  com- 
menced, which  was  done  October  24th.  At  the  time  the 
service  was  rendered  by  the  Monterey,  the  Souder  was  under 
mortgage  to  the  claimants.  Before  the  suit  was  begun,  this 
mortgage  was  foreclosed,  and  the  claimants  had  become  the 
purchasers  of  the  vessel.  A  reasonable  compensation  to  the 
Monterey,  for  her  detention  in  going  to  the  Souder  and  mak- 
ing fast,  for  l\er  towage  services,  under  the  circumstances, 
and  for  the  injury  to  her  hawser,  is  one  thousand  dollars." 

Dorman  B.  Eaton,  for  the  libellants. 

Welcome  i?.  Ueebe,  for  the  claimants. 

Waite,  Ch.  J.    It  is  conceded  that  the  Monterey  was  en- 
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gaged  to  tow  the  Souder,  and  the  only  controversy  is  as  to 
whether  the  engagement  was  for  salvage  or  towage  service. 
It  is  well  settled,  that,  if  there  is  no  actual  or  probable  danger,  j 
and  the  employment  is  simply  for  the  purpose  of  expediting 
the  voyage,  such  service  is  towage  and  not  salvage.  Care 
should  be  taken,  in  cases  of  this  kind,  not  to  establish  a  pre- 
cedent which  will  tend  to  discourage  merchant  steamers  from 
rendering  assistance  at  sea  when  there  is  real  or  apparent 
danger,  but  it  is  equally  important  not  to  encourage  claims 
for  salvage  remuneration  when  only  towage  service  is  re- 
quired or  contemplated. 

In  this  case,  there  was  no  actual  or  apparent  danger.  The 
Souder  was  not  in  distress,  and  she  did  not  represent  herself 
80  to  be.  Her  signal  did  not  indicate  anything  of  the  kind, 
and  the  master  of  the  Monterey  did  not  understand  that  it 
did  when  he  bore  off  towards  her.  To  use  his  own  language, 
as  reported  by  his  engineer,  he  went  "  to  see  what  was  the 
matter."  If,  when  he  started,  he  thought  there  was  distress, 
his  mistake  must  have  been  corrected  soon  after  he  got  to  the 
vessel,  for  he  says  lie  hesitated  about  taking  off  the  passengers 
<;  unless  he  "  (the  Souder)  "  were  in  actual  distress."  The  re- 
quest from  the  Souder  to  takeoff  her  passengers,  indicated, 
in  the  clearest  manner,  her  desire  to  expedite  their  arrival  in 
New  York.  When  this  was  declined,  the  next  was  to  pro- 
pose towage  and  negotiate  about  price.  There  is  nothing  to 
show  that  there  was  any  other  reason  for  this  arrangement, 
than  that  which  led  to  the  application  for  the  transfer  of 
passengers.  The  weather  was  iine,  but  the  vessel  was  pro- 
ceeding slowly,  because  the  wind  was  light.  While  she  was 
nearer  the  shore  than  vessels  making  her  voyage  usually  went, 
she  was  not  in  any  actual  or  apparent  dangerous  proximity  to 
it.  She  was  neW,  staunch  and  strong.  Her  masts  and  sails 
were  in  good  order.  Although  disabled  as  to  her  propeller, 
she  had  full  use  of  the  same  motive  power  that  had  brought 
her  in  safety  from  St.  Thomas.  The  cruising  ground  of 
pilots  and  tugs  in  search  of  business  was  not  a  great  way  off, 
and  the  prospect  was  fair  that  she  could  -sail  into  port  in  less 
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than  twenty-four  hours.  All  this  was  known  to  the  master 
of  the  Monterey.  When  asked  what  he  would  charge  to  make 
the  tow,  his  reply  was,  not  that  he  would  not  take  hold  of 
her  under  a  contract  simply  for  towage,  but  that  he  did  not 
know  as  he  could  take  her  in,  and  consequently  could  not 
make  a  bargain.  He  said,  however,  he  would  take  hold  and 
get  her  in,  if  he  could.  All  the  witnesses  on  the  Souder  say 
that  this  was  accompanied  by  the  further  statement,  that  he 
would  not  charge  more  than  was  right,  or  words  to  that  effect ; 
but,  whether  that  be  so  or  not,  it  is  clear,  that  he,  in  no  man- 
ner  whatever,  indicated,  that,  if  he  did  undertake  the  tow,  his 
charge  would  be  for  salvage  and  not  for  towage.  All  the 
surrounding  circumstances  go  to  show,  most  unmistakably, 
that  the  master  of  the  Souder  did  not  suppose  that,  in  what 
he  was  doing,  he  subjected  himself  or  his  vessel  to  a  liability: 
for  salvage  service.  What  he  wanted  was  to  expedite  the  de- 
livery of  his  passengers  in  New  York,  and  he  did  not,  by 
word  or  deed,  indicate  anything  else  to  the  Monterey.  For 
this  purpose,  when  he  found  he  could  not  get  them  on  board 
the  Monterey,  the  negotiation  for  towage  began.  In  this  con- 
nection, it  must  also  be  remembered,  that,  under  ordinary 
circumstances,  his  vessel  would  soon  be  on  the  cruising  ground 
of  tugs  seeking  towage  employment,  where  all  the  assistance 
he  required  could  be  obtained  at  customary  rates. 

In  view  of  these  facts,  if  the  master  of  the  Monterey  ex- 
pected to  claim  salvage  remuneration,  he  should  have  so  said 
at  the  time,  in  order  that  the  Souder  might  determine  whether 
she  would  accept  his  services  on  that  condition.  There  is  no 
pretence  of  any  such  notice,  and  on  that  account,  clearly,  there 
could  have  been  no  express  contract  for  such  service,  and,  in 
my  opinion,  no  such  service  was  in  fact  rendered.  Towage 
only  was  wanted,  and  that  was  the  only  service  rendered  or 
accepted.  In  law,  therefore,  the  Monterey  can  only  chum 
reasonable  compensation  for  what  she  has  done  in  that  way. 

But,  while  the  employment  was  for  towage  alone,  it  does 
not  necessarily  follow  that  the  Monterey  is  confined,  in  her  re- 
covery, to  an  amount  which  would  be  considered  a  reasonable 
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compensation  for  the  same  service  by  a  tug  fitted  for  and 
engaged  in  that  kind  of  business.  She  is  entitled  to  a  rea- 
sonable remuneration  for  what  she  has  done.  Her  service 
was  an  unusual  one.  The  towage  was  not  ordinary  but  extra- 
ordinary. It  interfered  with  the  business  in  which  she  was 
engaged.  She  went  out  of  her  way  to  see  what  was  wanted. 
This  involved  delay,  and  delay  increased  the  expenses  of  her 
voyage.  To  some  extent  it  interfered  with  her  business  and 
incommoded  her  passengers.  Under  such  circumstances,  it  is 
clear,  that  neither  party  could  have  understood  that  the  ordi- 
nary charges  for  towing  would  be  a  sufficient  remuneration 
for  what  was  to  be  done.  Ajs  the  service  was  to  be  extraordi- 
nary, it  is  fair  to  presume  that  it  was  expected  the  compensa- 
tion would  be  something  more  than  ordinary.  This,  not  be- 
cause the  service  was  for  salvage,  but  because  of  its  unusual 
character  as  towage. 

The  testimony  taken  since  the  appeal  has  changed  the  case 
somewhat,  in  this  particular,  from  what  it  was  below.  Sev- 
eral witnesses  have  been  examined  as  to  the  ordinary  price  of 
towage  and  the  value  of  the  Souder.  It  now  appears  that  the 
value  of  the  vessel  was  not  more  than  one-half  of  what  was 
testified  to  below,  and  that,  if  the  service  had  been  performed 
by  a  tug  sufficiently  large  and  powerful  to  bring  her  in  as  ex- 
peditiously as  the  Monterey  did,  the  charge  would  not  have 
exceeded  five  or  six  hundred  dollars.  Under  these  circum- 
stances, I  think  one  thousand  dollars  ample  compensation  to 
the  Monterey,  both  for  the  towage  and  the  damage  to  her  hawser. 

As  the  recovery  is  upon  a  quantum  meruit  for  work  and 
labor  done,  and  not  for  salvage  service,  interest  is  allowed  at 
the  rate  of  seven  per  cent.,  from  August  26th,  1869. 

The  claimants  having  been  successful,  in  this  Court,  in  re- 
ducing the  claim  of  the  libellants  from  salvage  to  towage, 
which  is  all  that  was  asked  in  the  answer,  they  are  entitled  to 
costs  in  this  Court.  The  libellants  should  recover  costs  in*  the 
District  Court. 
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A6A  Johnson  and  others 


vs. 


The  Flushing  and  North  Side  Railroad  Company.     In 

Equity. 

■ 

The  second  claim  of  the  reissued  letters  patent  granted  to  Asa  Johnson  and 
Thomas  S.  Sandford,  April  16th,  1872,  for  "an  improvement  in  fastening 
sheet  metal  to  roofs,"  namely,  "  In  combination  with  the  adjusting  bolt  and 
slotted  side  plates,  suitably  connected  to,  and  combined  with,  the  materials 
to  be  fastened  together,  for  the  purpose  of  accommodating  the  expansion  and 
contraction  of  such  materials  with  reference  to  each  other,  substantially  as 
specified,"  is  invalid,  because  the  essential  elements  of  the  combination 
claimed  are  different  from  the  essential  elements  described  in  the  original  pat- 
ent, and  the  result  produced  by  the  combination  described  in  the  reissue  is 
different  from  that  produced  by  the  combination  described  in  the  original  patent. 

The  cases  of  OtU  v.  WdUt  (22  Wall.,  24),  and  Herring  v.  Nekon,  (14  BlaUkf.  C.C. 
R.}  293,)  commented  on. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  August  27th,  1878.) 

Benedict,  J.  This  action  is  brought  to  restrain  the  Flush- 
ing and  North  Side  Railroad  Company  from  using  a  certain 
fastening  for  their  railroad  rails,  commonly  known  as  the 
"  fish-plate  joint,"  upon  the  ground  that  the  plaintiffs  have 
the  exclusive  right  to  the  use  of  such  fastening,  by  virtue  of 
a  patent  for  an  "  improvement  in  fastening  sheet  metal  to 
roofs,"  reissued  to  Asa  Johnson  and  Thomas  S.  Sandford 
April  16th,  1872,  and  marked  reissue  No.  4,870.  The  fasten- 
ing complained  of  consists  of  two  plates  fastened  one  on  each 
side  of  the  two  rails  to  be  connected  together,  and  bolted  by 
means  of  bolts  passing  through  the  rails  and  through  slots  in 
the  plates.  The  two  rails  are  thus  securely  fastened  together, 
all  change  of  their  relative  position,  except  in  the  single  direc- 
tion of  the  slots  in  which  the  bolts  can  slide,  being  prevented, 
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while,  thus,  the  expansion  and  contraction  of  the  rails  in  that 
direction  is  accommodated. 

In  order  to  a  proper  understanding  of  the  question  to  be 
discussed,  it  is  necessary  to  call  attention  to  the  language  of 
the  reissued  patent,  upon  which  the  plaintiffs'  rights  depend. 
In  the  title  of  the  patent,  the  invention  is  designated  as  "  an 
improvement  in  fastening  sheet  metal  to  roofs."    In  the  speci- 
fication, the  invention  is  called,  sometimes,  "an  adjustable 
fastening,"  and,  sometimes, "  an  adjustable  fastener."  The  only 
description  of  the  invention  given  is  in  connection  with  its  use 
in  fastening  metallic  roofs  to  buildings,  but  it  is  stated  that 
the  fastener  may  be  used  wherever  it  is  necessary  to  allow  for 
the  contraction  or  expansion  of  materials  to  be  fastened  to- 
gether.   The  specification  states,  that  the  "  principle  of  my 
invention  consists  in  connecting  the  metal  to  be  fastened 
with  a  bolt  or  pin  arranged  to  slide  in  slotted  bearings  in  the 
direction  of  expansion  or  contraction,  said  adjustable  bolt  and 
its  bearings  being  combined  with  materials  to  be  fastened." 
In  connection  with  the  description,  drawings  are  referred  to, 
in  which,  as  the  specification  says,  are  indicated  the  screws 
for  attaching  the  metallic  roof  to  the  stud — the  stud — the 
adjusting  bolt  or  pin,  to  which  the  metallic  roof  is  connected 
by  the  stud  and  screw,  said  bolt  passing  through  the  stud  and 
through  the  slots  of  the  side  plates  or  flanges — the  side  plates 
or  flanges,  provided  with  slots,  which  form  the  bearings  of  the 
adjusting  bolts — the  bottom    plate,  used  as  a  convenient 
means  of  attaching  the  side  plates  to  the  wooden  sheathing  of 
the  building — an  india  rubber  cord,  which  may  be  used  in  ap- 
plying the  adjustable  fastener  to  buildings — the  screws  for  at- 
taching the  bottom  plate,  and,  with  it,  the  side  plates,  to  the 
sheathing — the  sheathing,  greatly  enlarged  in  thickness  in 
proportion,  to  illustrate  the  details  of  the  connection  of  the 
adjustable  fastener  to  buildings — the  metallic  roofing.    The 
specification,  after  explaining  the  method  of  using  the  inven- 
tion, in  attaching  metallic  roofing  to  buildings,  goes  on  to  say : 
u  Both  the  wooden  sheathing  and  the  metallic  roof  are  thus 
connected  to  the  self-adjusting  mechanism,  consisting  of  the 
Vol.  XV.— 13 
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slotted  side  plates  and  the  bolt  which  slides  in  them."  Two 
claims  are  set  forth  in  this  patent,  the  second  of  which  is  the 
only  one  requiring  attention,  and  is  as  follows :  "  2.  I  claim, 
in  combination  with  the  adjusting  bolt  and  slotted  side  plates, 
suitably  connected  to,  and  combined  with,  the  materials  to  be 
fastened  together,  for  the  purpose  of  accommodating  the  ex- 
pansion and  contraction  of  such  materials,  with  reference  to 
each  other,  substantially  as  specified."  The  word  with,  in 
the  first  sentence  of  this  claim,  is,  by  the  plaintiffs,  treated  as 
a  clerical  mistake,  and  the  claim  read  as  if  that  word  were 
absent.    It  is  so  treated  here. 

Some  difference  of  opinion  has  been  expressed  as  to  what 
is  the  proper  construction  to  be  put  upon  this  patent.  Ac- 
cording to  the  plaintiffs,  it  is  to  be  understood  as  covering  & 
combination  of  old  devices  adapted  for  use  in  connecting  ma- 
terials to  be  fastened  together,  in  all  cases  where  it  is  neces- 
sary to  allow  contraction  or  expansion  of  the  materials,  the  ele- 
ments of  which  combination  are  two  pieces  of  material  to  be 
fastened  together — two  slotted  side  plates  to  furnish  bearings 
for  the  adjustable  bolt,  and  also  to  serve  as  clamps  on  opposite 
sides  of  the  materials  to  be  fastened  together — an  adjusting 
bolt  to  hold  said  clamping  plates  in  position  thereon.  This 
construction  of  the  reissue  is  necessary  for  the  plaintiffs'  case, 
as,  otherwise,  the  case  would  fail  upon  the  question  of  in- 
fringement, and,  if  such  construction  be  the  true  one,  the 
question  of  infringement  is  disposed  of,  it  being  conceded 
that  the  use  of  the  fish  plate  joint  would  be  an  infringement 
of  the  plaintiffs'  patent,  so  construed.  Under  such  circum- 
stances, it  may  properly  be  assumed,  for  the  purposes  of  this 
decision,  that  the  plaintiffs'  understanding  of  his  patent  is 
correct. 

The  inquiry  then  turns  to  the  question  of  the  validity  of 
the  reissue.  Its  validity  is  denied  by  the  defendants,  upon 
the  ground,  that,  if  construed  according  to  the  plaintiffs'  un- 
derstanding, and,  as  it  must  be,  in  order  to  bring  the  defend- 
ants within  its  scope,  it  is  for  an  invention  different  from  any 
described  in  the  original  patent,  and  is,  therefore,  void.    The 
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proper  construction  of  the  original  patent  becomes,  therefore, 
a  decisive  question  in  this  case.  That  patent  is  for  a  combina- 
tion. The  word  combination  is,  indeed,  not  to  be  found  in 
the  instrument,  but  the  specification  is  devoted  to  «  descrip- 
tion of  the  inventor's  mode  of  combining  certain  simple  and 
▼ell-known  devices,  in  order  to  produce  a  specified  result. 
Certain  simple  devices  appear  in  the  description,  but  as  ele- 
ments of  a  combination,  and  the  language  nowhere  conveys 
the  idea  that  the  inventor  has  discovered  anything  but  a 
method  of  using  old  devices,  combined  in  a  certain  way,  to 
produce  a  certain  result.  Whether  the  claim,  as  constructed, 
is  for  a  combination  or  not,  is  immaterial  here ;  as  that  claim, 
although  forming  the  first  claim  of  the  reissue,  is  not  relied 
upon  by  the  plaintiffs.  What  is  described  is  alone  material, 
and  that  is  nothing  unless  it  be  a  combination.  The  elements 
of  the  combination  which,  in  the  original  patent,  is  set  forth 
as  having  been  first  invented  by  the  patentee,  are  plainly 
designated  in  the  description  given,  and  are,  the  stud — the 
flanges — the  bottom  plate — the  adjusting  bolt,  "passing 
through  the  stud,"  and  capable  of  moving  in  the  slots  of  the 
flanges. 

It  has  been  earnestly  contended,  in  behalf  of  the  plaintiffs, 
that  the  specification  does  not  declare  either  the  stud  or  the 
bottom  plate  to  be  elements  of  the  combination,  and  mentions 
them  simply  as  means  of  applying  the  invention  in  the  par- 
ticular case,  taken  as  an  illustration.  But,  the  language  of 
the  description  is  plain.  The  stud  is  described  as  not  only 
connecting  but  adjustable.  It  is  designated  "  the  adjustable 
connecting  stud."  It  is  spoken  of  as  distinct  from  the  metal 
to  be  connected,  and  it  will,  as  it  is  said,  "accommodate  itself 
to  any  direction  required  by  the  metal."  In  the  drawings 
which  are  furnished  to  represent  the  fastener,  the  stud  ap- 
pears, and  without  any  intimation  that  it  is  not  an  essential 
part  of  the  invention ;  nor  is  there,  throughout  the  whole 
patent,  any  language  capable  of  suggesting  that  the  stud  is 
not  as  essential  a  part  of  the  invention  as  any  other  portion 
described. 

Equally  specific  is  the  original  patent  in  declaring  the  bot- 
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torn  plate  to  be  an  element  of  the  combination.  The  bottom 
opiate  appears  in  all  the  drawings,  and  nowhere  is  there  an  in- 
timation that  it  is  not  an  essential  feature  of  the  invention. 
The  consent  and  necessary  presence  of  the  bottom  plate  as 
*n  element  of  the  combination  is  also  implied  in  the  designa- 
tion given  to  the  bearings  of  the  bolt,  which,  in  the  original 
"patent,  are  always  designated  as  flanges  and  never  as  side 
plates. 

In  this  connection,  it*will  be  useful  to  notice,  that,  in  the 
reissued  patent,  a  change  of  phraseology  has  been  adopted  in 
speaking  of  the  stud  as  well  as  of  the  bottom  plate ;  and  ex- 
plicit language,  not  found  in  the  original,  is  inserted  for  the 
plain  purpose  of  eliminating  the  stud  and  the  bottom  plate 
from  the  combination.  Thus,  where,  in  the  original,  the  lan- 
guage is,  "  Fig.  8  is  an  end  elevation  of  the  self-adjusting 
fastener,"  in  the  reissue  the  language  is,  "  Fig.  3  is  an  eleva- 
tion, in  section,  of  my  adjustable  fastenings  and  the  device 
i or  connecting  the  same  to  the  metal  roof,  detached."  Where, 
in  the  original,  the  language  is,  "  Fig.  5  is  a  plan  view  of  the 
bottom  plate,"  in  the  reissue  the  language  is,  "  Fig.  5  is  a 
plan  view  of  the  bottom  plate,  to  which  the  bearings  of  the 
^adjusting  bolt  are  attached,  in  this  instance."  What  in  the 
-original  are  in  all  cases  termed  flanges,  in  the  reissue  are 
«ometimes  termed  side  plates,  and  sometimes  "  flanges  or  side 
plates."  The  original  says  :  "  I  may  find,  in  using  my  ad- 
justable fastener,  it  necessary  to  make  some  of  them — those 
that  are  in  the  parallel  lines  with  the  flanges — to  fit  up  close 
to  the  sides  of  the  stud."  In  the  reissue  the  statement  is: 
*'  Where,  however,  the  movement  is  only  sensible  in  the 
-direction  of  the  slots,  the  side  plates  are  made  to  fit  up 
•close."  These  changes  and  additions  made  in  the  reissue,  as 
understood  by  the  plaintiffs,  are  not  mere  corrections  whose 
•effect  is  to  render  accurate  and  specific  what  was  before  un- 
certain, but  they  work  an  essential  alteration  of  the  specifica- 
tion, and  effect  the  elimination  from  the  combination  of  two 
dements — the  stud  and  the  bottom  plate — which  before  that 
^vere  described  as  essential  elements  of   the  combination 
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secured.    The  character  of  these  changes  tends  to  confirm, 
the  conclusion,  that  the  original  patent  is  correctly  inter- 
preted when  it  is  held  to  include  the  stud  and  the  bottom, 
plate  as  essential  elements  of  the  invention  secured.    The  in- 
vention intended  to  be  described  and  secured  by  the  original 
patent,  is  a  combined  device,  constructed  in  two  members,  so 
connected  together,  by  means  of  the  bolt  and  its  slotted  bear- 
ings as  to  permit  a  change  to  a  limited  extent  in  the  relative* 
position  of  the  two  members  with  reference  to  each  other.. 
This  device  is  to  be  inserted  between  the  two  materials  to  be 
fastened  together,  a  connection  of  those  materials  being 
formed  by  fastening  the  adjusting  stud  to  one,  and  the 
flanged  bottom  plate  to  the  other.    In  the  reissue,  as  it  must 
be  understood  in  order  to  sustain  the  charge  of  infringement^ 
the  stud  forms  no  part  of  the  fastener,  but  has  become  a  part 
of  the  materials  to  be  fastened,  and  the  side  plates  not  only 
famish  bearings  for  the  bolt,  but  perform  the  additional 
important  and  essential  function  of  furnishing  a  strong  lateral 
rapport  to  the  materials,  by  clamping  the  same  between 
them.    In  the  original,  the  language,  plainly  importing,  as  it 
does,  that  the  stud  is  an  essential  part  of  the  fastener  and 
not  a  part  of  the  materials  to  be  fastened,  excludes  the  idea, 
that  the  flanges  are  in  any  case  to  furnish  lateral  support  to 
the  materials  to  be  fastened  or  to  clamp  the  same.    It  is  thua 
seen,  that  the  essential  elements  of  the  combination  described 
and  sought  to  be  secured  by  the  reissue  are  different  from  the 
essential  elements  of  the  combination  described  in  the  orig- 
inal, and  that  the  result  produced  by  the  combination  de- 
scribed in  the  reissue  is  different  from  that  produced  by  the 
combination  described  in  the  original  patent. 

By  these  changes,  a  substantial  change  in  the  subject- 
matter  has  been  accomplished,  and,  upon  established  princi- 
ples, the  conclusion  must  follow,  that  the  reissue  is  void.  It 
is  unnecessary,  therefore,  for  me  to  go  further;  but  it  ia 
proper,  before  dismissing  the  bill,  to  notice  two  adjudged 
cases  cited  by  the  opposing  counsel  as  conclusive  authority 
in  favor  of  their  respective  views,  • 
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On  the  part  of  the  defendants,  the  case  of  GUI  v.  Wells, 
(22  Wall.,  24,)  has  been  cited  as  being  on  all-fours  with  this 
case,  and  an  authority  adverse  to  the  position  of  the  plaintiffs. 
If  I  am  correct  in  my  understanding  of  the  patents  under 
consideration,  the  case  in  hand  is  not  precisely  like  the  case 
of  GiU  v.  Wells,  because,  there,  not  only  was  there  an  omis- 
sion of  one  well  described  ingredient  of  the  patented  com- 
bination, but  there  were  substituted  in  its  place  several  other 
devices,  not  equivalents  for  the  omitted  element.  Here,  no 
new  device  has  been  substituted  in  place  of  the  stud,  but,  by 
removing  the  stud  from  the  combination,  and  describing  it  as 
part  of  the  material  to  be  fastened,  a  new  function  has  been 
given  to  the  flanges,  viz. :  that  of  clamping  between  them  the 
material  to  be  fastened.  Nevertheless,  the  reasoning  of  the 
Court  in  Gill  v.  Wells  affords  support  to  the  conclusion  which 
I  have  reached  in  this  case. 

On  the  part  of  the  plaintiffs,  the  case  of  Herring  v.  Nd- 
son,  (14  Blatchf.  C.  C.  JR.,  293,)  has  been  cited  as  being  in 
opposition  to  the  case  of  GUI  v.  Wells,  and  an  authority  in 
support  of  the  plaintiffs'  case,  binding  upon  this  Court.  A 
reference  to  this  opinion  in  Herring  v.  Nelson— one  of  the 
latest  of  the  opinions  of  Judge  Johnson,  whose  recent  death 
is  so  greatly  deplored — is  sufficient  to  show  that  it  was  not 
understood  to  be  in  conflict  with  the  decision  in  GiU  v.  Wells. 
Nor  do  I  understand  it  to  be  in  conflict  with  my  conclusion 
in  this  case.  The  case  of  Herring  v.  Nelson  was  one  where 
there  was  described  in  the  original  patent  two  results  capable 
of  being  conceived  of  as  independent  of  each  other,  and 
shown  to  contribute  to  a  common  result.  These  two  results 
the  original  patent  showed  to  be  capable  of  being  attained 
by  separate  and  independent  elements,  combined  in  a  manner 
described.  The  common  result  of  the  complete  combination 
of  all  the  elements  described,  was  the  cooling  without  waste 
of  meal,  in  the  process  of  converting  grain  to  flour.  But,  as 
the  opinion  is  careful  to  state,  the  specification  and  drawings 
could  not  fail  to  disclose  to  any  intelligent  examiner,  that, 
while  the  combined  action  of  all  the  parts  described  produced 
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the  complete  result  of  cooling  and  saving  the  waste,  there 
was  described  a  sub-combination,  producing  a  separate  and 
independent  result,  viz. :  the  cooling  only.  It  was,  therefore, 
held,  that  the  inventor,  having  omitted  in  the  original  patent 
to  claim  the  sub-combination  thus  described,  might  do  so  by 
a  new  claim  in  a  reissue. 

The  present  is  no  such  case.  Here,  it  is  impossible  to 
gather,  from  the  original  patent,  a  hint  that  the  slotted  flanges 
and  sliding  bolt,  without  the  stud  and  bottom  plate,  will 
produce  an  independent  result,  capable  of  being  separated 
from  the  complete  result  sought  to  be  attained  by  the  use  of 
the  complete  combination,  nor  is  there  any  language  capable 
of  suggesting  that  the  invention  secured  will  not  only  con- 
nect the  materials  together,  but  also  prevent  their  lateral 
movements  by  securely  clamping  them  between  its  flanges. 
'  The  views  I  have  thus  expressed  are  fatal  to  the  plaintiffs' 
claim,  and  render  it  unnecessary  to  consider  the  other  ques- 
tions discussed  by  counsel. 

There  remains,  therefore,  but  to  direct  that  the  bill  be 
dismissed,  with  costs. 

Frederic  H.  Belts,  for  the  plaintiffs. 

Hinsdale  dk  Sprague,  for  the  defendants. 
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Ibvin  A.  Williams 

V8. 

The  Bomb,  Watertown  and  Ogdensburgh  Railroad 

Company.    In  Equity. 

The  reissued  letters  patent  granted  to  Irvin  A.  Williams,  December  19th,  188$, 
for  an  "  improvement  in  locomotive  lamps,"  (the  original  patent  having  baen 
granted  to  him  April  29th,  1862,)  are  valid. 

The  claims  of  said  reissue  are  for  patentable  combinations  and  not  for  aggrega- 
tions. 

The  present  case  distinguished  from  Haile*  v.  Van  Warmer,  (20  Wattase,  888,) 
and  Beekendorfer  v.  Faber,  (2  Otto,  847.) 

The  question  of  infringement  considered. 

(Before  Blatohfobd,  J.,  Northern  District  of  New  York,  August  28th,  1878.) 

Blatchford,  J.  This  suit  is  founded  on  reissued  letters 
patent  granted  to  Irvin  A.  Williams,  December  19th,  1865,  for 
an  "  improvement  in  locomotive  lamps."  The  original  letters 
patent  were  granted  to  him  April  29th,  1862.  The  specifi- 
cation of  the  reissue  says :  "  The  object  of  my  invention  is 
to  permit  coal  oil  or  kerosene  to  be  used  in  lamps  for  loco- 
motive head-lights  with  success  and  to  obtain  full  advantage 
of  its  great  light-producing  capacity.  In  locomotive  head- 
lights, it  is  important  that  the  greatest  amount  of  light  should 
be  concentrated  in  the  smallest  practicable  space,  in  order 
that  the  light  may  be  as  nearly  as  possible  in  the  focus  of  the 
reflector  which  throws  it  forward  of  the  locomotive.  It  is 
also  important,  in  lamps  burning  kerosene,  that  the  flame 
should  be  protected  from  irregular  currents  of  air,  which  tend 
to  produce  flickering.  The  first  requirement  has  been  at- 
tained to  some  extent  by  the  use  of  a  tubular  wick  from 
which  the  fluid  burns,  but  the  lamps  in  which  such  wicks 
were  used  did  not  contain  instrumentalities  which  enable 
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them  to  burn  without  smoke  all  the  coal  oil  which  such  a  wick 
is  capable  of  supplying.    The  improvement  which  constitutes 
the  invention  or  subject-matter  of  this  patent  consists  of  novel 
combinations  of  a  circular  hollow  wick  tube,  by  which  I 
mean  a  wick  tube  suitable  for  holding  a  tubular  wick  and  ad- 
mitting air  to  its  interior,  with  various  other  instrumental- 
ities, which,  when  combined  as  hereinafter  described,  produce 
a  lamp  which  is  suitable  for  burning  coal  oil  in  a  locomotive 
head-light,  and  is  more  efficient  for  that  purpose  than  any 
lamp  heretofore  known,  because  it  furnishes  the  greatest  quan- 
tity of  light  from  a  wick  of  a  given  size,  without  material 
flickering.    The  first  of  these  improvements  consists  of  the 
combination  of  a  circular  hollow  wick  tube  with  a  perforated 
air  screen  to  regulate  the  passage  of  air  to  the  exterior  of  the 
flame,  and  a  cap  deflector  to  form  a  combustion  chamber  above 
the  wick,  from  the  orifice  of  which  chamber  the  flame  issues 
in  intimate  contact  with  the  exterior  and  interior  currents  of 
air,  after  it  has  formed  above  the  wick  within  its  combustion 
chamber  and  its  carbonaceous  constituents  have  obtained  a 
glowing  heat  therein.    The  second  improvement  consists  of 
the  combination  of  the  said  circular  hollow  wick  tube,  per- 
forated air  screen  for  the  exterior  current  of  air,  and  cap  de- 
flector, with  a  lateral  reservoir  for  the  oil,  by  which  I  mean 
a  reservoir  so  combined  and  arranged  that  the  head  from 
which  the  oil  is  supplied  is  at  one  side  of  the  wick  tube  and 
above  its  lower  end,  whereby  the  reservoir  can  be  placed  out- 
side of  the  reflector  of  the  head-light,  and  the  oil  can  never- 
theless be  supplied  by  gravitation  at  a  level  sufficiently  near 
the  burning  part  of  the  wick  to  keep  it  freely  supplied  with 
oiL    The  third  improvement  consists  of  the  combination  of 
the  said  circular  hollow  wick  tube,  perforated  air  screen  for 
the  exterior  current  of  air,  and  cap  deflector,  with  a  button 
arranged  above  the  orifice  of  the  cap  deflector,  in  such  manner 
sb  to  spread  the  flame  after  it  issues  from  the  orifice  of  the  cap 
deflector,  thereby  lessening  its  height  and  confining  it  more 
nearly  to  the  focus  of  the  head-light.    The  fourth  improve- 
ment consists  of  the  combination  of  the  said  circular  hollow 
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wick  tube,  perforated  air  screen  for  the  exterior  current  of  air, 
and  cap  deflector,  with  a  thimble  wick  holder  for  holding  and 
moving  the  wick  in  the  circular  wick  tube.  The  fifth  improve- 
ment consists  of  the  combination  of  the  said  circular  hollow 
wick  tube  and  lateral  reservoir  with  a  perforated  air  screen  to 
regulate  the  passage  of  air  to  the  interior  of  the  flame  or 
wick  tube.  The  sixth  improvement  consists  of  the  combina- 
tion of  the  said  circular  hollow  wick  tube,  perforated  air 
screen  for  the  interior  current  of  air,  and  lateral  oil  reservoir, 
with  the  said  cap  deflector.  The  seventh  improvement  con- 
sists of  the  combination  of  the  said  circular  hollow  wick  tube, 
cap  deflector,  and  perforated  air  screen  for  the  interior  cur- 
rent of  air,  with  a  button  to  spread  the  flame,  above  the  ori- 
fice of  the  cap  deflector.  The  eighth  improvement  consists 
of  the  combination  of  the  said  circular  hollow  wick  tube,  cap 
deflector,  lateral  oil  reservoir,  and  perforated  air  screen  for 
the  interior  current  of  air,  with  a  button  to  spread  the  flame, 
above  the  orifice  of  the  cap  deflector.  The  ninth  improve- 
ment consists  of  the  combination  of  the  said  circular  hollow 
wick  tube  and  cap  deflector  with  perforated  air  screens  for 
both  the  exterior  and  interior  currents  of  air.  The  tenth  im- 
provement consists  of  the  combination  of  the  said  circular 
hollow  wick  tube,  cap  deflector,  and  perforated  air  screen  for 
the  exterior  current  of  air,  with  a  close  gallery  to  support  the 
chimney,  by  which  I  mean  a  gallery  combined  with  the  other 
members  in  such  manner  that  direct  currents  of  air  are  not 
permitted  to  pass  under  the  chimney  and  over  the  deflector, 
to  cause  the  flame  to  flicker  when  the  locomotive  is  in  motion. 
The  last  of  my  improvements  consists  of  the  combination  in 
a  lamp  of  the  following  instrumentalities,  viz. :  the  aforesaid 
circular  hollow  wick  tube,  thimble  wick  holder,  cap  deflector, 
button,  perforated  air  screen  for  the  exterior  and  interior  cur- 
rents of  air,  and  lateral  oil  reservoir.  The  lamp  represented  in 
the  accompanying  drawings  embodies  all  my  improvements, 
being  an  example  of  the  best  mode  of  embodying  the  inven- 
tion known  to  me  at  the  date  of  my  application  for  the  orig- 
inal patent.    It  has  a  circular  hollow  wick  tube,  0,  composed  of 
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an  interior  cylinder  m  and  an  exterior  cylinder  Z,  which  are  sep- 
arated by  an  annular  space  in  which  the  tubular  wick  D  is  con- 
tained, but  are  connected  together  at  their  lower  ends  so  as  to 
retain  the  oil.   This  circular  hollow  wick  tube  is  provided  with 
a  thimble  wick  holder,  R,  having  the  form  of  a  short  cylinder, 
to  the  exterior  of  which  the  lower  end  of  the  wick  is  secured, 
so  that  the  wick  may  be  moved  up  and  down  in  the  wick 
tube  by  moving  the  thimble  wick  holder,  by  means  of  a  rack 
and  pinion  of  the  usual  construction  for  such  purpose,  or  by 
other  suitable  mechanism.     The  employment  of  such  a  wick 
holder  permits  the  wick  to  be  gradually  exhausted  by  burning 
and  trimming  down  to  the  fag  end,  which  is  secured  to  the 
thimble,  without  requiring  the  wick  to  be  shifted  upon  the 
wick  holder.      The  perforated  air  screen  for  the  exterior 
current  of  air  is,  by  preference,  made  of  two  cylinders  E,  F, 
of  the  material  known  as  '  perforated  metal,'  although  one 
cylinder  only  may  be  used,  if  deemed  expedient.    The  per- 
forations of  this  material  ('perforated  metal')  are  so  small 
that  the  air  is  compelled  to  pass  through  them  slowly  in  mi- 
nute streams,  which  mingle  in  the  space  fl,  within  the  air  screen, 
so  that  sudden  variations  in  the  pressure  of  the  exterior  air 
do  not  materially  affect  the  flow  within  the  air  screen,  and 
consequently  do  not  cause  the  flame  to  flicker  materially. 
This  perforated  air  screen  is  so  combined  with  the  circular  hol- 
low wick  tube  C,  and  the  cap  deflector  hereinafter  described, 
that  the  current  of  air  which  passes  to  the  exterior  of  the  flame 
through  the  cap  deflector,  is  compelled  to  pass  through  the 
perforations  of  the  perforated  air  screen.    The  inner  cylinder 
F  is  sustained  by  the  circular  hollow  wick  tube  C.     The 
outer  cylinder  E  is  separated  from  the  inner  by  a  space  a,  but 
it  is  sustained  by  the  inner  cylinder  F.    The  cap  deflector 
G  is  situated  at  the  upper  end  of  the  wick  tube  C,  being  sup- 
ported by  the  inner  perforated  cylinder  F.    It  is  composed  of 
two  parts — the  lower,  c,  cylindrical,  and  the  upper,  d,  conical, 
terminating  at  the  orifice  from  which  the  flame  issues.  This  cap 
deflector,  as  represented  in  the  drawing,  extends  above  the 
wick  C,  when  the  latter  is  at  the  highest  position  it  occupies 
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while  the  lamp  is  burning,  and  its  interior  forms  a  combustion 
chamber  above  the  wick,  in  which  the  flame  is  permitted  to 
form  before  it  makes  its  exit  from  the  orifice  of  the  cap  de- 
flector. In  these  two  respects  the  cap  deflector  differs  from 
the  old  cones  used  to  deflect  the  exterior  current  of  air,  in 
the  old  camphene  or  spirit  lamps,  in  which  the  cone  was 
placed  so  low  that  its  upper  orifice  was  on  a  level,  or  there- 
abouts, with  the  upper  edge  of  the  wick  when  in  its  high- 
est position  for  burning,  so  that  there  was  no  combustion 
chamber  above  the  wick,  in  which  the  flame  could  form 
after  leaving  the  wick.  It  also,  differs  from  the  said  cones 
in  the  respect  that  it  directs  the  strongest  current  of  air 
upon  the  flame  at  a  considerable  distance  above  the 
wick,  in  such  manner  that  the  flame  is  contracted  upon, 
and  brought  into  intimate  contact  with,  the  current  of 
air  passing  up  its  interior  from  the  hollow  wick  tube,  so 
that  an  intense  combustion  of  the  carbonaceous  matter  of  the 
flame  is  effected  after  the  particles  have  had  time  to  attain  a 
glowing  heat,  during  their  passage  through  the  combustion 
chamber.  The  wick  tube  is  connected  by  a  tubular  passage, 
B,  with  a  lateral  reservoir,  A,  for  the  oil,  so  that  the  latter  is 
supplied  to  the  wick  by  gravitation,  without  the  necessity  of 
employing  mechanism  to  force  it  up  the  wick.  The  lateral 
reservoir  is  a  matter  of  great  importance  in  a  lamp  for  a  loco- 
motive head-light,  because  such  a  reservoir  may  be  placed 
behind  the  reflector  of  the  head-light,  and  still  supply  the 
wick  freely  by  gravitation,  whereas  it  would  be  impracticable 
to  surround  the  wick  tube  within  the  reflector  with  the  reser- 
voir, on  account  of  the  space  occupied  by  it.  The  perforated 
air  screen,  L,  for  the  interior  current  of  air,  is  combined  with 
the  wick  tube  C  in  such  manner  that  the  air  that  enters  the 
interior  passage,  S,  of  the  hollow  wick  tube  is  compelled  to 
pass  through  it.  This  air  screen,  like  the  exterior  air  screen, 
is  formed,  by  preference,  of  c  perforated  metal,'  the  holes  of 
which  are  sufficiently  fine  to  compel  the  air  to  enter  with  a 
low  velocity,  and  thus  prevent  material  variation  in  the  pres- 
sure of  the  air  in  the  head-light,  from  the  flickering  of  the 
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flame.    In  the  present  example,  the  air  screen  for  the  interior 
current  is  secured  to  the  drip  cup  K,  which  catches  the  over- 
flow from  the  wick  tube.    This  drip  cup  has  an  opening  at 
its  bottom  through  which  its  contents  can  be  withdrawn  by 
removing  the  screw  plug  M,  which  closes  the  opening.    The 
portion  of  the  drip  cup  that  is  within  the  air  screen  L  is  per- 
forated with  a  number  of  large  openings,  A,  A,  so  as  to  permit 
the  air  which  enters  the  air  screen  to  pass  freely  to  the  wick 
tube.    In  order  that  the  flame  of  the  lamp  may  be  prevented 
from  rising  from  the  orifice  of  the  cap  deflector  in  a  cylindri- 
cal column  of  great  height  compared  with  its  diameter,  a  but- 
ton, gy  is  combined  with  the  other  members  of  the  lamp,  in 
such  manner  as  to  compel  the  flame  to  spread  as  it  rises  from 
the  cap  deflector.    This  button  is  supported  upon  a  stem,,/; 
which  is  sustained  in  the  centre  of  the  wick  tube,  C,  by  per- 
forated diaphragms,  H,  I,  which  retain  it  securely  in  its  posi- 
tion, but  do  not  prevent  the  interior  current  of  air  from  sup- 
plying the  interior  of  the  flame  in  the  requisite  quantity  to 
secure  perfect   combustion.      The   perforated    diaphragms, 
although  not  essential,  are  more  useful  than  simple  arms 
would  be,  because  they  not  only  sustain  the  stem  of  the  but- 
ton, but  also  act  supplementally  to  the  perforated  air  screen 
L,  for  the  interior  current  of  air,  and  render  the  flow  of  that 
current  still  more  equable.     The  equability  of  the  flow  of 
this  interior  current  is  increased  by  the  use  of  a  third  perfo- 
rated diaphragm,  J,  placed  at  the  lower  end  of  the  wick  tube. 
The  lamp  thus  described  is  used  in  connection  with  a  glass 
chimney  which  rests  upon  a  gallery,  t,  and  produces  the  req- 
uisite draught  of  air  through  the  air  screens.    The  gallery 
being  dose,  or  without  openings,  prevents  currents  of  air  from 
passing  from  the  exterior  of  the  lamp  under  the  chimney,  and 
over  the  deflector,  to  the  flame.    This  feature  of  the  lamp  is 
of  great  importance  in  a  locomotive  head-light,  because,  when 
the  locomotive  is  in  motion,  the  head-light  is  filled  with 
strong  currents  of  air,  and,  if  such  currents  are  permitted  to 
have  direct  access  to  the  flame  above  the  deflector,  they  cause 
it  to  streak  and  flicker,  and  to  deposit  soot  upon  the  chimney, 
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thereby  obstructing  the  passage  of  light    When  the  lamp  is 
in  operation,  the  vapors  rising  from  the  wick  inflame  gradu- 
ally ;  and,  as  the  carbonaceous  constituents  at  the  lower  part 
of  the  flame  are  not  sufficiently  heated  to  give  out  much  light, 
the  flame  at  the  wick  is  mostly  blue  in  color,  as  seen  at  figure 
1.    As,  however,  the  flame  extends  upward  within  the  com- 
bustion chamber  formed  by  the  cap  deflector,  the  carbona- 
ceous constituents  attain  a  higher  temperature,  and,  when 
they  reach  the  orifice  of  the  cap  deflector,  are  at  a  glowing 
heat.    At  the  orifice  a  rapid  contraction  takes  place,  the  ex- 
ternal current  of  air  is  driven  against  the  column  of  flame 
above  the  wick  at  a  sharp  angle,  and  the  flame  itself  is  forced 
into  the  inner  current,  so  that  the  products  of  the  decompo- 
sition of  the  oil  are  brought  into  immediate  contact  with  the 
air  while  at  a  glowing  heat.   The  result  is,  that  intense  combus- 
tion is  produced,  the  greatest  quantity  of  light  is  generated 
from  the  quantity  of  oil  which  the  wick  is  capable  of  supply- 
ing, and,  consequently,  a  most  intense  light  is  produced  from 
a  wick  occupying  a  comparatively  small  space  within  the  head- 
light.   The  cap  deflector  thus  used  by  me  as  a  member  of 
some  of  my  combinations  must  not  be  confounded  with  the 
deflecting  chimneys  heretofore  used  with  lamps.     It  consti- 
tutes no  part  of  the  chimney,  but  is  a  distinct  instrument, 
and  its  construction,  as  such,  permits  it  to  be  formed  of 
metal,  and  to  be  used  with  a  succession  of  chimneys,  which, 
being  of  glass,  are  frequently  broken  and  require  to  be  re- 
placed.   It  is  an  essential  feature  of  my  invention,  that  the 
perforated  air  screens  of  my  lamp  have  free  access  to  the  air 
within  the  head-light,  so  that  the  air  maybe  supplied  to  them 
in  the  requisite  quantity  to  insure  combustion  of  the  oil  which 
the  wick  is  capable  of  supplying ;  because,  the  small  perfora- 
tions compel  the  air  to  pass  through  the  screen  at  a  low 
velocity,  and,  therefore,  a  large  perforated  surface  must  have 
access  to  the  air,  in  order  that  the  requisite  quantity  may  pass 
through,  and,  if  either  air  screen  were  .so  covered  as  to  pre- 
vent the  free  access  of  air  to  it,  the  supply  of  air  would  be 
choked  and  the  efficiency  of  the  lamp  would  be  destroyed. 
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Haying  thus  described  a  lamp  embodying  my  improvements, 
I  wish  it  to  be  understood  that  I  do  not  claim  to  be  the  orig- 
inal inventor  of  any  one  of  the  individual  instrumentalities  or 
members  of  which  my  lamp  is  composed,  as  I  am  aware  that 
such  instrumentalities  have  been  nsed  before  my  invention, 
bat,  as  such  use  was  in  combinations  substantially  different 
from  those  devised  by  me,  I  claim  as  my  invention  and  desire 
to  secure  by  letters  patent :  1st.  The  combination,  in  a  lamp, 
of  the  following  members,  viz. :  the  circular  hollow  wick 
tube,  perforated  air  screen  for  the  exterior  current  of  air,  and 
cap  deflector,  substantially  as  set  forth.    2d.  The  combina- 
tion, in  a  lamp,  of  the  following  members,  viz. :  the  circular 
hollow  wick  tube,  perforated  air  screen  for  the  exterior  cur- 
rent of  air,  cap  deflector,  and  lateral  oil  reservoir,  substan- 
tially as  set  forth.    3d.  The  combination,  in  a  lamp,  of  the 
following  members,  viz. :  the  circular  hollow  wick  tube,  per- 
forated air  screen  for  the  exterior  current  of  air,  cap  de- 
flector and  button,  substantially  as  set  forth.    4th.  The  com- 
bination, in  a  lamp,  of  the  following  members,  viz. :  the 
circular  hollow  wick  tube,  perforated  air  screen  for  the  ex- 
terior current  of  air,  cap  deflector,  and  thimble  wick  holder, 
substantially  as  described.     5th.  The  combination,  in  a  lamp, 
of  the  following  members,  viz. :   the  circular  hollow  wick 
tube,  lateral  oil  reservoir,  and  perforated  air  screen  for  the 
current  of  air  in  the  interior  of  wick  tube,  substantially  as  set 
forth.    6th.  The  combination,  in  a  lamp,  of  the  following 
members,  viz. :  the  circular  hollow  wick  tube,  perforated 
air  screen  for  the  interior  current  of  air,  lateral  oil  reservoir, 
and  cap  deflector,  substantially  as  described.    7th.  The  com- 
bination, in  a  lamp,  of  the  fo.  owing  members,  viz. :  the  cir- 
cular hollow  wick  tube,  cap  deflector,  perforated  air  screen 
for  the  interior  current  of  air,  and  button,  substantially  as  set 
forth.    8th.  The  combination,  in  a  lamp,  of  the  following 
members,  viz. :  the  circular  hollow  wick  tube,  cap  deflector, 
lateral  oil  reservoir,  perforated  air  screen  for  the  interior  cur- 
rent of  air,  and  button,  subtantially  as  set  forth.    9th.  The 
combination,  in  a  lamp,  of  the  following  members,  viz. :  the 
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circular  hollow  wick  tube,  cap  deflector,  and  perforated  air 
screens  for  both  the  exterior  and  interior  currents  of  air, 
substantially  as  set  forth.  10th.  The  combination,  in  a  lamp, 
of  the  following  members,  viz.:  the  circular  hollow  wick 
tube,  cap  deflector,  perforated  air  screen  for  the  exterior  cur- 
rent of  air,  and  close  chimney  gallery,  substantially  as  set 
forth.  11th.  The  combination,  in  a  lamp,  of  the  following 
members,  viz. :  the  circular  hollow  wick  tube,  thimble  wick 
holder,  cap  deflector,  button,  perforated  air  screens  for  the 
exterior  and  interior  currents  of  air,  and  lateral  oil  reservoir, 
substantially  as  set  forth." 

The  defendant  attacks  the  plaintiffs  patent  for  want  of 
novelty,  and  has  put  in  evidence  various  patents  which  are 
claimed  to  anticipate  the  plaintiffs  inventions.    Those  patents 
were  granted  as  follows :  English  patent  to  Jeremiah  Bynner, 
December  9th,  1837 ;  English  patent  to  William  Young,  De- 
cember 4th,  1843;  patent  to  Stephen  J.  Gold,  July  16th, 
1841 ;  patent  to  William  M.  Kimball,  February  26th,  1856 ; 
patent  to  John  Carton,  assignee  of  John  Stuber,  May  20th, 
1856 ;  patent  to  Jacob  Stuber  and  Frederick  Frank,  April 
23d,  1861 ;  and  patent  to  John  G.  Webb,  October  14th,  185L 
The  specification  of  the  plaintiffs  reissue  states  distinctly  that 
he  does  not  claim  to  be  the  original  inventor  of  any  one  of  the 
individual  members  which  compose  the  several  combinations 
claimed  by  him.    He  claims  that  such  several  combinations 
were  not  before  united  in  a  lamp.    The  inquiry,  therefore,  is, 
whether  such  several  combinations  existed  before,  each,  in  its 
entirety,  in  any  of  the  earlier  patents  adduced.    An  examina- 
tion of  those  patents  shows  that  this  inquiry  cannot  be  an- 
swered in  the  affirmative. 

The  Young  patent  is  relied  on  as  containing  the  three 
members  combined  in  the  plaintiffs  first  claim.  But  the  cone 
deflector  of  Young  is  not  the  cap  deflector  of  the  plaintiff. 
The  latter  extends  above  the  wick  when  the  wick  is  at  the 
highest  point  it  occupies  while  the  lamp  is  burning ;  whereas, 
the  former  is,  at  most,  only  on  about  a  level  with  the  upper 
end  of  the  wick  when  the  lamp  is  burning,  and,  if  the  wick 
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of  Young  should  be  raised,  as  it  is  practically  in  the  lamps  of 
locomotive  head-lights,  the  upper  orifice  or  end  of  the  Young 
cone  would  be  below  the  upper  end  of  the  wick.  Moreover, 
the  plaintiffs  cap  deflector  forms  a  combustion  chamber 
above  the  wick,  in  which  the  flame  is  permitted  to  form  be- 
fore it  makes  its  exit  from  the  orifice  of  the  cap  deflector ; 
whereas,  no  combustion  chamber  is  formed  by  Young's  cone 
deflector.  Again,  the  plaintiffs  cap  deflector  has  a  peculiar- 
ity not  possessed  by  Young's  cone  deflector,  in  that,  as  set 
forth  in  the  plaintiffs  specification,  the  former  directs  the 
strongest  current  of  air  upon  the  flame  at  a  considerable  dis- 
tance above  the  wick,  in  such  manner  that  the  flame  is  con- 
tracted upon,  and  bronght  into  intimate  contact  with,  the 
current  of  air  passing  up  its  interior  from  the  hollow  wick 
tube,  so  that  an  intense  combustion  of  the  carbonaceous  mat- 
ter of  the  flame  is  effected  after  the  particles  have  had  time 
to  attain  a  glowing  heat  during,  their  passage  through  the 
combustion  chamber.  The  evidence  shows,  that,  by  the  use 
of  the  plaintiffs  cap  deflector,  as  compared  with  the  use  of 
Young's  cone  deflector,  a  wick  of  the  same  size  will  produce 
a  flame  materially  greater  in  brilliancy  and  volume,  all  other 
conditions  being  the  same.  As  the  plaintiffs  cap  deflector  is 
a  member  of  all  his  claims  but  the  fifth,  the  Youhg  patent  is 
no  answer  to  such  claims.  As  to  the  fifth  claim,  the  lateral 
reservoir  is  a  member  of  it,  and  there  is  no  lateral  reservoir 
in  the  Young  patent.    This  disposes  of  the  Young  patent. 

The  Gold  patent  has  no  perforated  air  screen  for  the  ex- 
terior current  of  air  and  no  cap  deflector.  All  of  the  plaint- 
iffs claims  but  the  fifth  embrace  one  or  both  of  those  mem- 
bers. Nor  has  the  Gold  patent  the  combination  found  in 
the  plaintiffs  fifth  claim. 

The  Carton  patent  has  no  perforated  air  screen  for  the  ex- 
terior current  of  air.  All  of  the  plaintiff's  claims  except  the 
fifth,  sixth,  seventh  and  eighth  embrace  this  member.  Nor 
is  any  one  of  the  several  combinations  of  the  plaintiff  in  his 
fifth,  sixth,  seventh  and  eighth  claims  found  in  the  Carton 
patent.  The  same  remarks  are  true  of  the  Bynner  patent. 
Vol.  XV.— 14 
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The  other  patents  adduced  by  the  defendant  do  not  any 
of  them  contain  any  of  the  plaintiff's  combinations. 

It  is  contended  for  the  defendant,  that  all  of  the  claims  of 
the  plaintiff's  patent  except  the  eleventh  are  claims  for  aggre- 
gations and  not  for  patentable  combinations,  and  the  doctrines 
of  the  cases  of  Hailes  v.  Van  Wormer,  (20  Wallace,  853,)  and 
Reckendorfer  v.  Fdber,  (2  Otto,  347,)  are  adduced  to  show  the 
invalidity  of  those  claims.    As  all  the  individual  members  of 
each  of  the  plaintiff's  combinations  are  old,  and  each  of  such 
members  is  found  in  some  pre-existing  lamp,  it  is  urged  that 
each  of  such  members  had,  in  the  prior  lamp,  the  same  office 
and  the  same  operation  which  it  has  in  the  plaintiff's  lamp, 
and  that  the  plaintiff  has  only  aggregated  or  assembled  the 
detached  parts  or  members,  with  change  of  position,  and  has 
not  made  any  patentable  combination.     It  is  contended  that 
no  new,  improved  or  useful  result  is  produced  by  any  ag- 
gregation claimed  by  the  plaintiff.    For  instance,  as  to  the 
first  claim  of  the  plaintiff's  patent — the  combination,  in  a  lamp, 
of  the  circular  hollow  wick  tube,  perforated  air  screen  for  the 
exterior  current  of  air,  and  cap  deflector*— it  is  contended  that 
these  parts  do  not  co-operate  to  effect  any  definite  result ;  that 
the  aggregation  of  those  three  parts  does  not  make  a  com- 
plete lamp*;  that  the  circular  hollow  wick  tube  does  not 
co  operate  with  said  perforated  air  screen,  or  modify  in  any 
manner  the  action  of  said  air  screen ;  that  said  air  screen  does 
not  modify  the  action  of  said  wick  tube ;  that  said  air  screen 
would  operate  in  the  same  manner  with  a  flat  wick  tube  and 
without  any  wick  tube ;  that  the  plaintiff's  wick  tube  would 
operate  in  the  same  manner  without  said  air  screen  ;  and  that 
the  action  of  neither  of  those  two  members  is  modified  by  the 
cap  deflector.    It  is  also  urged,  that  there  is  no  relation  be- 
tween the  cap  deflector  and  the  lateral  oil  reservoir ;  and  none 
between  the  cap  deflector  and  the  perforated  air  screen  for 
the  exterior  current  of  air ;  and  none  between  said  air  screen 
and  the  button ;  and  none  between  the  said  air  screen  and  the 
thimble  wick  holder ;  and  none  between  the  lateral  oil  reser- 
voir and  the  perforated  air  screen  for  the  interior  current  of 
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air;  and  none  between  those  two  parts  unitedly  and  the  cir- 
cular hollow  wick  tube. 

The  doctrine  of  HaiUs  v.  Van  Wbrmer  is,  that  a  new 
combination,  if  it  produces  new  and  useful  results,  is  patent- 
able, though  all  the  constituents  of  the  combination  were  well 
known  and  in  common  use  before  the  combination  was  made ; 
that  the  results,  however,  must  be  a  product  of  the  combina- 
tion, and  not  a  mere  aggregate  of  several  results,  each  the 
complete  product  of  one  of  the  combined  elements;  that, 
merely  bringing  old  devices  into  juxtaposition  and  there  al- 
lowing each  to  work  out  its  own  effect,  without  the  produc- 
tion of  something  novel,  is  not  invention  ;  and  that  no  one, 
by  bringing  together  several  old  devices,  without  producing 
a  new  and  useful  result,  the  joint  product  of  the  elements  of 
the  combination,  and  something  more  than  an  aggregate  of 
old  results,  can  acquire  a  right  to  prevent  others  from  using  the 
same  devices,  either  singly  or  in  other  combinations.  The  same 
doctrine  was  affirmed  and  applied  in  Reckendorfer  v.  Faber. 
In  HaiUs  v.  Van  Wormer  the  patent  was  for  improvements 
in  self-feeding  stoves.  It  claimed  combinations  of  devices 
all  of  which  singly  were  old.  It  was  held,  that  the  use  of  re- 
vertible  flues  in  the  same  stove  with  a  flaring  Are  pot,  and  a 
supply  reservoir  with  a  contracted  discharge  end,  and  open- 
ings for  illumination,  was  a  mere  aggregation  of  devices,  and 
not  invention ;  that  no  new  operation  was  given  to  the  re- 
vertible  flues  by  their  use  in  combination  with  the  other  de- 
vices, different  from  that  which  they  had  when  not  used  in 
ench  combination ;  that  the  operation  of  such  flues,  in  both 
cases,  was  to  conduct  the  products  of  combustion  into  the 
exit  flue ;  that  such  effect  had  no  relation  to  the  combination 
of  snch  flues  with  the  other  devices,  and  could  not  be  called 
the  product  of  the  combination  ;  and  that  revertible  flues  had 
no  more  to  do  with  a  stove  supplied  by  a  feeder  than  with  a 
stove  supplied  by  hand.  In  Reckendorfer  v.  Faber,  a  lead 
pencil  was  old  and  the  use  of  india  rubber  for  erasure  was 
old,  and  the  patent  claimed,  as  a  combination,  the  application 
of  a  piece  of  india  robber  to  one  end  of  the  same  piece  of 
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wood  which  made  the  lead  pencil.  The  combination  was  held 
not  to  be  patentable,  because  no  new  result  was  produced  by 
the  union  of  the  two,  and  there  was  no  joint  operation  of  the 
two,  each  performing  the  same  operation  and  in  the  same 
manner  as  if  the  other  were  not  present,  and  there  was  no 
relation  between  the  two  in  the  performance  of  their  several 
functions,  and  no  reciprocal  action. 

These  doctrines  are  not  applicable  to  the  present  case.  The 
flame  of  the  lamp,  and  its  illuminating  character,  as  to  bril- 
liancy, steadiness,  size  and  position,  is  the  result  to  which  all 
the  devices  used  contribute.  They  all  co-operate  to  effect  and 
modify  such  illuminating  character  of  the  flame  of  the  lamp. 
A  locomotive  head-light  must  be  large,  brilliant,  steady,  easy 
of  adjustment  as  to  the  position  of  its  wick,  concentrated  as 
nearly  as  possible  in  the  focus  of  the  reflector,  and  supplied 
freely  with  oil  without  interfering  with  the  projection  of  the 
light  forward,  and  without  pumping  mechanism.  The  cir- 
cular hollow  wick  tube  enables  the  light  to  be.  concentrated 
near  the  focus  of  the  reflector.  The  perforated  air  screen 
for  the  exterior  current  of  air  promotes  the  steadiness  of  the 
flame.  The  cap  deflector  increases  the  volume  and  brilliancy 
of  the  flame.  The  lateral  oil  reservoir,  supplying  the  oil  by 
gravitation,  enables  the  light  to  be  projected  forward  without 
interference,  and  also  enables  a  wick  of  a  given  size  and  a 
chimney  of  a  given  height  to  ensure  the  consumption  of  the 
maximum  quantity  of  oil  and  the  production  of  the  maxi- 
mum quantity  of  'flame.  The  button  gives  such  shape  to  the 
flame  that  it  is  concentrated  more  nearly  in  the  focus  of  the 
reflector.  The  thimble  wick  holder  enables  the  flame  to  be 
readily  adjusted  by  raising  or  lowering  the  wick.  The  per- 
forated air  screen  for  the  interior  current  of  air  contributes 
to  the  steadiness  of  the  flame,  and  so  does  the  close  chimney 
gallery. 

Three  forms  of  head-lights  are  produced  as  having  been 
used  by  the  defendant  on  its  locomotives,  known  in  the  case 
as  No.  S,  No.  4,  and  No.  5. 

No.  3  infringes  the  first,  second,  third,  fourth  and  tenth 
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claims  of  the  plaintiff's  patent.  It  has  substantially  the 
plaintiff's  circular  hollow  wick  tube,  exterior  air  screen,  cap 
deflector,  lateral  reservoir,  button,  thimble  wick  holder  and 
close  chimney  gallery.  It  makes  no  difference,  that,  in  No. 
3,  the  perforations  for  the  exterior  current  of  air  are  narrow 
horizontal  slits.  Their  operation  compels  the  air  to  pass 
through  them  slowly,  in  thin  streams  which  mingle  inside  so 
that  the  flow  of  air  inside  is  not  materially  affected  by  vari- 
ations in  the  pressure  of  the  air  outside.  The  cap  deflector 
in  No.  3  extends  above  the  wick  when  the  latter  is  in  the 
highest  position  it  occupies  while  burning,  and  its  interior 
forms  a  combustion  chamber  above  the  wick,  in  which  the 
flame  is  permitted  to  form  before  it  issues  from  the  orifice  of 
the  deflector. 

No.  4  infringes  the  fifth,  sixth,  seventh  and  eighth  claims 
of  the  plaintiff's  patent.  It  has  substantially  the  plaintiff's 
circular  hollow  wick  tube,  lateral  reservoir,  cap  deflector,  but- 
ton and  interior  air  screen.  The  cap  deflector  in  No.  4 
has  the  peculiarity  pointed  out  as  the  peculiarity  in  the  cap 
deflector  of  No.  3.  The  perforated  air  screen  for  the  in- 
terior current  of  air,  in  No.  4,  is  so  arranged  that  the  air 
which  enters  the  interior  passage  of  the  hollow  wick  tube 
must  pass  through  such  air  screen,  and  its  perforations  oper- 
ate substantially  as  in  the  plaintiff's  lamp,  to  compel  the  air 
to  enter  with  a  low  velocity. 

No.  5  infringes  all  the  eleven  claims  of  the  plaintiff's 
patent,  and  contains  each  one  of  the  eight  members  which 
enter  into  those  claims.  The  perforated  air  screen  for  the 
exterior  current  of  air  in  No.  5  is  so  arranged  that  the  air 
passes  through  its  perforations  in  minute  streams  which  min- 
gle inside,  and  the  current  of  air  which  passes  to  the  exterior 
of  the  flame  through  the  cap  deflector  must  pass  through  the 
perforations  in  such  air  screen.  The  cap  deflector  in  No.  5 
has  the  peculiarity  pointed  out  as  the  peculiarity  in  the  cap' 
deflector  of  No.  3.  The  perforated  air  screen  for  the  interior 
current  of  air  in  No.  5  has  the  peculiarity  pointed  out  as  the 
peculiarity  of  the  perforated  air  screen  for  the  interior  cur- 
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rent  of  air  in  No.  4.  The  close  chimney  gallery  in  No.  5  is 
situated  at  the  base  of  the  cap  deflector  and  at  the  head  of 
the  perforated  air  screen  for  the  exterior  current  of  air. 
This  close  gallery  has  no  openings,  and,  therefore,  prevents 
currents  of  air  from  passing  from  the  exterior  of  the  lamp 
under  the  chimney  and  over  the  deflector  to  the  flame. 

In  No.  3  the  screen  for  the  exterior  current  of  air  is  not 
composed  of  two  parts,  one  surrounding  the  other,  and  each 
perforated,  with  a  space  between  the  two,  the  air  passing  in 
succession  through  the  perforations  of  both.  In  respect  to 
this,  the  plaintiff's  specification  says,  that  such  screen  is,  by 
preference,  made  of  two  cylinders,  of  the  material  known  as 
4C  perforated  metal,"  but  that  "  one  cylinder  only  may  be  used, 
if  deemed  expedient."  So,  too,  in  No.  3  the  perforations  in 
the  exterior  screen  are  horizontal  slits  and  not  circular  holes. 
But  it  is  entirely  clear  that  a  single  perforated  cylinder  may 
be  a  substantial  mechanical  equivalent  for  two  perforated 
cylinders,  to  regulate  the  flow  of  the  air  to  the  exterior  of 
the  flame,  and  that  the  shape  of  the  perforations  is  imma- 
terial The  essential  point  is,  that  the  screen  should  be  per- 
forated with  openings  relatively  so  small  as  to  compel  the  air 
to  pass  slowly  through  them  in  small  streams,  which  mingle 
in  the  space  inside  of  the  ultimate  perforations,  in  such  man- 
ner that  sudden  variations  in  the  pressure  of  the  external  air  do 
not  materially  affect  the  flow  of  the  air  inside  of  the  ultimate 
perforations. 

In  No.  3  there  is  a  ring  of  small  orifices  through  the  body 
of  the  cap  deflector,  which  orifices  permit  currents  of  air  to 
pass  through  the  deflector  from  the  interior  of  it  to  the  space 
between  the  deflector  and  the  glass  chimney,  and  to  operate 
to  cool  the  chimney.  But  these  orifices  do  not  admit  air  from 
the  outside  to  pass  under  the  chimney  and  over  the  deflector 
to  the  flame.  Notwithstanding  such  orifices  the  chimney 
gallery  in  No.  3  is  the  close  chimney  gallery  of  the  plaintiff. 
Such  orifices  may  be  an  addition  or  improvement,  bnt  the 
plaintiff's  lamp  burns  successfully  without  them.  These  re- 
marks apply  to  No.  4  and  No.  5,  also.    In  No.  4  the  air  cm> 
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rent  to  the  interior  is  only  once  obstructed  by  a  perforated 
screen,  which  is  at  the  bottom,  and  is  not  obstructed  by  per- 
forated diaphragms  in  the  interior  of  the  wick  tube.  But 
this  makes  no  material  difference.  The  plaintiff  states,  in 
his  specification,  that  the  perforated  diaphragms  are  "not 
essential" 

There  can  be  no  doubt  that  the  combinations  made  by  the 
plaintiff  were  the  results  of  invention  and  were  patentable. 
The  evidence  shows  that  they  were  the  results  of  careful  and 
patient  investigation  and  experiment.  His  lamp  was  the 
first  one  which  successfully  burned  kerosene  oil  in  a  locomotive 
head-light.  He  was  successful  in  becoming  able  to  employ 
the  great  brilliancy  of  an  oil  rich  in  carbon,  under  the  peculiar 
and  disadvantageous  circumstances  of  burning  it  in  a  lamp  in 
rapid  motion  and  subject  to  great  vibrations.  The  merit  of 
his  lamp  is  generally  acknowledged.  It  has  superseded  those 
previously  in  use  and  it  is  used  on  nearly  all  the  railroads  in 
the  United  States.  No  prior  invention  is  adduced  as  antici- 
pating him  except  such  as  are  found  in  pre-existing  patents. 
They  were  considered  by  the  Patent  Office  on  the  granting 
of  tine  reissue,  and  held  to  be  of  no  effect,  and  the  critical 
examination  to  which  they  have  now  been  subjected  confirms 
that  conclusion. 

The  plaintiff  is  entitled  to  a  decree 'for  an  injunction  and  an 
account  of  profits  and  an  ascertainment  of  damages,  in  accord- 
ance with  the  prayer  of  the  bill 

Edmund  Wetmore,  for  the  plaintiff. 

Wed  dk  Bond,  for  the  defendant. 
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Eleanor   Sawtelle,  as  Administratrix  of  the  Estate  of 

Henry  H.  Sawtelle,  deceased 


vs. 

The  Railway  Passenger  Assurance  Company,  of    Hart- 
ford, Connecticut. 

A  contract  of  insurance  Against  death  or  injury,  issued  by  a  railway  passenger 
assurance  company,  provided  that  the  company  should  not  be  liable  for  an 
injury  incurred  in  consequonce  of  the  negligence  of  the  assured.  In  a  suit  on 
such  contract,  it  appeared  that  the  assured  died  by  falling  from  the  platform 
of  a  railroad  car,  between  11  and  12  o'clock  at  night,  when  the  train  was  in 
full  motion,  and  he  was  either  riding  on  the  platform  of  the  car  or  was  pass- 
ing from  one  car  to  another.  No  other  circumstances  being  shown:  Held, 
that  the  assured  was  guilty  of  negligence  and  met  his  death  from  exposure  to 
unnecessary  hazard,  and  that  it  was  proper  to  direct  a  verdict  for  the  defend- 
ant. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  September  9th,  1878.) 


Wallace,  J.  Upon  the  evidence  it  is  clear  that  the 
sured  met  his  death  by  falling  from  the  platform  of  one  of  the 
cars  of  the  Erie  Railway  Company,  between  eleven  and  twelve 
o'clock  at  night,  when  the  train  was  in  full  motion,  either 
while  riding  upon  the  platform  of  the  car  or  while  passings 
from  one  car  to  another.  The  contract  of  insurance  provides, 
that  "  no  claim  for  insurance  shall  be  made  when  death  or  in- 
jury may  have  happened  in  consequence  of  exposure  to  un- 
necessary danger,  hazard  or  perilous  adventure,"  and  that 
"  standing,  riding  or  being  upon  the  platform  of  moving  rail- 
way coaches,  or  entering  or  attempting  to  enter,  leaving  or 
attempting  to  leave,  any  public  conveyance  using  steam  as  a 
motive  power,  while  the  same  is  in  motion,  are  hazards  not  con- 
templated by  the  contract."  If  the  assured  met  his  death 
while  riding  upon  the  platform  of  the  car,  concededly,  the 
plaintiff  cannot  recover.    If  he  met  his  death  while  passing 
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from  car  to  car,  the  defence,  probably,  could  not  rest  on  the 
clause  which  excludes  from  the  risk  injuries  received  while 
"standing,  riding  or  being  upon  the  platform  of  moving  rail- 
way coaches,"  because,  these  words  do  not  fairly  refer  to  a 
transitory  occupation  of  the  platform.    Neither  is  it  clear 
that  the  defence  could  rest  on  the  other  clause,  which  ex- 
cludes from  the  risk  injuries  received  "  while  entering  or  at- 
tempting to  enter,  leaving  or  attempting  to  leave,  a  public 
conveyance  using  steam  as  a  motive  power,  while  the  same  is  in 
motion,"  there  being  fair  room  for  argument  that  these  words 
refer  to  the  act  of  getting  on  or  getting  off  the  train,  or  at- 
tempting to  do  so,  and  not  to  that  of  passing  from  one  part 
of  the  conveyance  to  another.    Conceding,  however,  for  the 
purposes  of  the  case,  that  the  instruction  to  the  jury  to  find 
for  the  defendant  could  not  be  justified  by  either  of  the 
clauses  of  the  contract  last  considered,  it  was,  nevertheless, 
properly  given,  because  the  contract  excludes  indemnity  to 
the  assured  for  an  injury  incurred  in  consequence  of  his  own 
negligence. 

Negligence  and  "exposure  to  unnecessary  danger"  are 
equivalent  terms ;  and,%if  the  jury  had  found  that  the  de- 
ceased did  not  lose  his  life "  in  consequence  of  exposure  to 
unnecessary  hazard,"  the  verdict  could  not  have  been  sus- 
tained, upon  the  settled  rules  of  the  law  of  negligence.  * 
There  were  no  disputed  facts,  and  no  disputable  inferences 
of  fact,  which  presented  a  question  for  the  jury.  The  naked 
question,  therefore,  is  one  of  law,  whether  or  not  the  act  of 
passing  from  car  to  car  while  the  train  is  at  full  speed,  and  in 
the  night  time,  is  negligence ;  and  this  question  must  be  re- 
solved in  the  affirmative.  Doubtless,  circumstances  of  such 
peril  might  exist  as  would  justify  a  passenger  in  attempting 
to  escape  from  the  car  in  which  he  might  be  located ;  but  no 
such  circumstances  were  shown  here.  If  the  deceased  had 
fallen  from  the  platform  and  been  injured  by  the  breaking  of 
the  coupling  between  the  cars,  the  railroad  company  could 
have  successfully  defended  an  action  to  recover  damages, 
upon  the  ground  of  his  concurring  negligence,  although  it 
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might  have  boon  shown  that  the  coupling  gave  way  because 
of  defects  in  its  fastening  or  material.  Negligence  is  the  ab- 
sence of  that  care  which  a  reasonable  and  prudent  man  would 
exercise  under  the  circumstances  of  the  case ;  and,  can  it  be 
doubted  that  a  prudent  man  would  understand  that  he  was 
acting  at  his  peril  if  he  attempted,  in  the  night  time,  and 
while  the  train  was  under  full  headway,  to  pass  from  one  car 
to  another  ?  Such  are  the  undulations  of  a  railway  car,  when 
the  train  is  in  rapid  motion,  that  locomotion  within  the  car  is 
a  task  of  some  difficulty.  The  passenger  moves  with  uncer- 
tain step,  and  seeks  assistance  by  grasping  the  seats,  as  the 
car  sways  to  and  fro.  But,  the  passage  from  car  to  car  is  at- 
tended with  greater  difficulty.  The  din  and  clamor  of  the 
train,  the  rushing  of  the  wi^d  and  dust  and  smoke,  the  con- 
sciousness that  a  misstep  or  miscalculation  of  distances  may 
be  fatal,  tend  to  confuse  or  excite  the  faculties  and  dis- 
turb the  judgment;  and,  although  it  is  a  common  practice 
thus  to  pass  from  car  to  car,  it  is  rarely  accomplished  without 
experiencing  a  sense  of  relief  when  it  has  been  safely  done. 
When  darkness  adds  another  condition  of  uncertainty  to  the 
attempt,  there  can  be  no  justification  of  the  act,  in  the  mind 
of  any  prudent  man. 

In  this  case,  the  defendant  met  his  death  while  exposing 
himself  to  the  danger  of  passing  from  car  to  car.  Nothing  is 
shown  to  raise  the  inference  that  any  unwonted  circum- 
stance occurred  to  produce  the  fatal  conclusion  of  his  at- 
tempt. It  is  reasonable  to  infer,  that,  like  many  who  have 
met  a  similar  fate,  he  lost  his  balance  or  made  a  misstep. 

It  has  been  repeatedly  held  concurring  negligence  sufficient 
to  defeat  a  plaintiff,  that  his  injury  occurred  while  attempt- 
ing to  get  on  or  get  off  a  car  while  in 'motion ;  and  this  irre- 
spective of  the  fact  whether  the  motion  was  rapid  or  slow. 
The  reasons  for  this  rule  apply  with  equal  force  to  an  at- 
tempt to  pass  from  car  to  car ;  and,  when,  as  here,  the  at- 
tempt is  made  in  darkness,  and  while  the  train  is  at  full 
speed,  it  must  be  justified  by  some  necessity,  or  it  cannot 
escape  the  imputation  of  negligence. 
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The  direction  for  a  verdict  for  the  defendant  was  right, 
upon  the  ground  that  the  assured  was  guilty  of  negligence 
and  met  his  death  in  consequence  of  exposure  to  unnecessary 
hazard. 

The  motion  for  a  new  trial  is  denied. 

B.  Z.  Comstock  and  W.  S.  Cameron^  for  the  plain  tiff. 
Grover  Cleveland,  for  the  defendant. 


John  N.  CusHixd  and  others 


vs. 
John  Laibd,  the  Younger. 

In  t  suit  inpenonam,  in  Admiralty,  in  the  District  Court,  money  in  the  hands 
of  a  garnishee  was  attached,  under  process  of  foreign  attachment,  as  the 
property  of  the  respondent  The  garnishee'  claimed  that  the  fund  was  the 
property  of  P.  On  the  trial  of  that  issue,  the  District  Court  made  a  decree 
that  the  money  belonged  to  the  respondent,  and  that  the  garnishee  must  pay 
it  into  Court.  From  this  decree  the  garnishee  appealed  to  this  Court.  After- 
wards, the  District  Court  made  a  money  decree  against  the  respondent,  and 
awarded  execution  on  it  against  the  money  in  the  hands  of  the  garnishee. 
The  garnishee  appealed  to  this  Court  from  that  decree:  HM,  that  the  second 
decree  was  the  only  final  decree,  and  that  the  first  appeal  was  irregular,  and 
most  he  dismissed,  with  costs. 

The  ordinary  sentence  of  acquittal  in  a  price  suit,  even  if  accompanied  by  an 
order  for  the  delivery  of  \he  property  to  the  person  appearing  as  claimant 
upon  the  record,  does  not  necessarily  divest  others  of  any  title  they  may  have 
to  the  subject-matter  of  the  capture. 

Such  claimant,  when  the  property  is  restored  to  him,  holds  it  in  trust  for  the 
true  owner  of  it. 

As  against  such  claimant,  the  true  owner  may  assert  his  title,  although  he  car- 
ried on  the  proceedings  which  resulted  in  the  sentence  of  acquittal  and  in  the 
restoration  of  the  property  to  such  claimant. 

(Before  Watte,  Ch.  J.,  Southern  District  of  New  York,  September  13th,  1878.) 
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These  were  appeals  by  Foster  and  Thomson,  from  two 
decrees  of  the  District  Court,  (6  Benedict,  408,)  one  requiring 
them  to  pay  into  Court  a  certain  fund,  and  the  other  subject- 
ing it  to  the  payment  of  the  amount  found  due  to  the 
libellants  from  the  respondent.    This  Court  found  the  fol- 
lowing facts :  "  The  steamer  Wren  was  built  at  Birkenhead, 
England,  in  the  year  1864,  by  Laird  Brothers,  and  registered 
at  Liverpool,  England,  in  accordance  with  the  laws  of  Great 
Britain,  December  24th,  1864,  in  the  name  of  John  Laird,  Jr.y 
as  owner.    A  certificate  of  this  registry  was  issued  in  due 
form,  and  the  vessel  sailed  from  Liverpool,  having  the  certifi- 
cate on  board,  as  part  of  her  ship's  papers.     On  the  3d  of 
January,  1865,  after  the  vessel  had  left  Liverpool,  John 
Laird,  Jr.,  executed  and  delivered  a  bill  of  sale,  in  due  form 
of  law,  whereby  he  conveyed  her,  with  her  tackle,  Ac,  to 
Charles  Kuhn  Prioleau,  of  Liverpool,  a  member  of  the  firm 
of  Frazer,  Trenholm  &  Co.,  for  the  consideration  of  £15,450, 
and,  on  the  first  of  May,  1865,  this  bill  of  sale  was  duly  en- 
tered at  the  custom  house  in  Liverpool,  and  the  vessel  regis- 
tered in  the  name  of  Prioleau,  as  owner.    On  the  13th  of 
June,  1865,  while  on  a  voyage  from  Havana  to  Liverpool,  by 
the  way  of  Halifax,  Nova  Scotia,  a  portion  of  the  crew  took 
forcible  possession  of  the  vessel,  overcame  her  officers  and 
ran  her  into  Key  West,  where  they  delivered  her  to  the  naval 
authorities  of  the  United  States.    On  the  16th  of  the  same 
month  of  June,  the  attorney  of  the  United  States  for  the 
Southern  District  of  Florida  filed  in  the  District  Court  for 
that  District  a  libel  of  information  against  the  steamer,  as 
prize  of  war,  in  the  words  and  figures  following,  to  wit :  *'  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of 
Florida,  in  Admiralty.     The  United  States  vs.  The  Steamer 
Wren  and  cargo.    Prize.     To  the  Honorable  Thomas  J. 
Boynton,  Judge  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  Florida.     The  libel  of  Homer  G. 
Plantz,  attorney  of  the  United  States  for  the  Southern  Dis- 
trict of  Florida,  who  libels  for  the  United  States  and  for  all 
parties  in  interest  against  the  steamer  Wren  and  cargo,  in  a 
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cause  of  prize,  alleges,  that  Charles  W.  Gilley  and  other 
citizens  of  the  United  States  did,  on  the  twelfth  day  of  June, 
in  the  year  of  onr  Lord  one  thousand  eight  hundred  and 
sixty-five,  subdue,  seize,  and  capture  on  the  high  seas,  as  a 
prize  of  war,  the  said  steamer  Wren  and  cargo,  and  that  said 
captured  property  has  been  brought  into  the  port  and  harbor 
of  Key  West,  in  the  State  of  Florida,  where  the  same  now  is, 
within  the  jurisdiction  of  this  honorable  Court,  and  that  the 
same  is  lawful  prize  of  war  and  subject  to  condemnation  and 
forfeiture  as  such — wherefore  the  said  attorney  prays  that 
the  usual  process  of  attachment  in  prize  causes  may  issue 
against  said  captured  property;  that  monition  may  issue 
citing  all  parties  having  or  claiming  any  interest  or  property 
in  said  captured  property  to  appear  and  claim  the  same ;  that  . 
the  nature,  amount,  and  value  of  the  said  property  may  be 
determined ;  that  due  and  proper  proofs  may  be  taken  and 
heard ;  and  that,  all  due  and  proper  proceedings  being  had, 
the  said  captured  property  may,  on  ,the  final  hearing  of  this 
caose,  by  the  definite  sentence  of  this  Court,  be  condemned, 
forfeited,  and  sold,  and  the  proceeds  distributed  according  to 
law.  Homer  G.  Plantz,  U.  S.  Attorney,  Southern  District 
of  Florida.'  On  the  same  day,  the  Cottrt  ordered  that  at- 
tachment and  monition  be  issued  as.  prayed,  returnable  on 
Tuesday,  June  27th,  1865,  and,  under  this  order,  the  vessel, 
her  tackle,  &c,  were  taken  into  the  custody  of  the  marshal  for 
the  District  and  held  for  condemnation,  and  all  persons  inter- 
ested were  cited  to  appear  on  the  day  named  and  show  cause, 
if  any  they  had,  against  such  a  decree.  On  the  26th  of  June, 
Edward  C.  Stiles,  master  of  the  vessel,  appeared  in  Court 
and  filed  a  claim  to  the  vessel,  &c.,  in  the  words  and  figures 
following,  to  wit :  i  United  States  District  Court,  Southern 
District  of  Florida,  in  Admiralty.  United  States  vs.  Steamer 
"Wren  and  cargo.  Prize.  And  now  comes  Edward  C.  Stiles 
and  says,  that  he  is  the  master  of  the  said  steamer  Wren,  and,  < 
as  such,  is  the  lawful  bailee  of  said,  steamer,  her  tackle,  ap- 
parel, and  furniture,  and  claims  the  same  for  the  owner 
thereof.    And  he  further  says,  that  John  Laird,  a  lawful 
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British  subject,  residing  in  England,  is  the  true  and  bonajide 
owner  of  said  steamer,  and  that  no  other  person  is  the  owner 
thereof,  as  appears  by  the  register  of  said  steamer  now  in  the 
possession  of  the  Court,  and  as  he  is  informed  and*  believes. 
And  he  further  says,  that  the  said  steamer  had  no  cargo,  when 
seized.    And  he  further  says,  that  he  denies  that  said  steamer 
is  a  prize  of  war.    And  he  further  prays  restitution  of  said 
steamer,  her  tackle,  apparel,  and  furniture,  and  that  this  hon- 
orable Court  will  award  such  damages  as  shall  appear  to  have 
been  incurred  and  suffered  by  reason  of  the  unlawful  seizure 
and  detention  of  the  same,  and  grant  such  other  and  further 
relief  as  to  the  Court  may  seem  meet  and  just.    And  he  will 
ever  pray,  &c.    Edward  C.  Stiles,  Master  British  Steamer 
Wren.    Samuel  Walker,  Proctor.     Sworn  and  subscribed  be- 
fore me  this  26th  day  of   June,   1865,   George  D.  Allen, 
Clerk.     Southern  District  of   New  York,  ss. :    Edward  C. 
Stiles,  being  duly  sworn,  deposes  and  says,  that  he  is  the  mas- 
ter  of  the  British  steampr  Wren,  and  is  the  claimant  named 
in  the  above  claim ;  that  he  knows  the  contents  thereof,  and 
that  the  matters  and  allegations  therein  contained  are  true  in 
manner  and  form  as  therein  set  forth,  and  that  his  knowledge 
of  the  same  was  acquired  by  his  relationship  to  said  steamer  as 
master  thereof ;  that,  on  the  12th  day  of  June,  A.  D.  1865,  the 
said  steamer  left  the  port  of  Havana,  Cuba,  bound  to  Liverpool, 
England,  via  Halifax,  Nova  Scotia ;  that,  while  on  the  voy- 
age to  the  said  port,  about  1£  o'clock  A.  M.,  June  13th,  a  por- 
tion of  the  crew  of  said  steamer  mutinied,  and  this  claimant 
was  put  in  irons  by  the  mutineers,  two  of  whom  entered  his 
room  when  he  was  asleep  and  overpowered  him,  one  holding 
a  pistol  to  his  head ;  that,  about  the  same  time,  as  he  is  in- 
formed and  believes,  his  first  and  second  officers  were  also 
put  in  irons  and  the  purser  arrested,  and  that,  when  the  mu- 
tiny occurred,  Mr.  Duggan,  the  third  officer,  and  Mr.  Wilson, 
the  third  engineer,  were  on  duty ;  that  this  claimant  and  the 
said  steamer  were  then  brought  into  the  port  of  Key  West, 
where  the  said  steamer  was  delivered  over  to  the  prize  Court 
by  a  Mr.  Gilley,  who  at  the  same  time  took  from  the  person 
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of  this  claimant  the  ship's  papers ;  that  this  claimant,  his 
first  and  second  officers  and  purser,  were  then  taken  from  the 
said  steamer  and  imprisoned  in  Fort  Taylor ;  that  this  claim* 
ant  was  afterwards  taken  before  the  prize  commissioner  and 
required  to  give  evidence ;  and  that  he  answered  under  pro- 
test.   Edward  Cl  Stiles,  Master  Steamer  Wren.    Sworn  and 
subscribed  before  me  this  26th  day  of  June,  1865,  George  D. 
Allen,  Clerk.'     On  the  17th,  19th,  and  20th  days  of  June  the 
depositions  of  the  master  of  the  vessel,  Stiles,  the  purser, 
M'Gahan,  the  first  mate,  Long,  and  the  third  mate,  Dnggan, 
were  taken  in  preparatorio.    On  the  27th  of  June,  Stiles,  by 
his  proctor,  moved  the  Court  to  strike  out  the  deposition  of 
Duggan,  as  he  was  named  as  one  of  the  captors,  in  the  letter 
of  the  captors  addressed  to  the  Admiral  commanding  at  Key 
West,  and  filed  in  the  cause.     This  being  refused,  the  Court 
proceeded  to  hear  the  cause  '  upon  the  allegations  and  plead- 
ings, the  depositions  taken  in  preparatorio,  and  the  papers, 
letters  and  writings  found  on  board  the  vessel.'    On  the  29th 
of  June,  the  Court,  upon  its  own  motion,  directed  the  prize 
commissioner  to  take  immediately  the  testimony  of  the  mas- 
ter, purser  and  first  mate  of  the  vessel,  and  of  any  other  wit- 
nesses that  might  be  produced  by  the  claimant  from  the  per- 
sons on  board  the  vessel,  upon  certain  specific  interrogatories ; 
of  Charles  W.  Gilley  and  John  Howard,  and  any  other  wit- 
nesses produced  by  the  captors,  from  persons  on  board,  upon 
the  first  two  of  the  interrogatories  to  be  propounded  to  the 
witnesses  produced  from  those  on  board  by  the  claimant ;  and 
of  any  witnesses  produced  either  by  the  Government  or  the 
claimant,  from  persons  not  on  board,  upon  certain  other  in- 
terrogatories.   Two  days  were  allowed  the  parties  to  produce 
witnesses.     Testimony  was  taken  under  the  authority  of  this 
order,  and  on  the  3d  of  July,  the  Court  resumed  the  hearing 
4  upon  the  allegations  and  pleadings,  the  depositions  taken  in 
preparatorio,  and  the  papers,  letters,  and  writings  found  on 
board  *  *  *  and  depositions  under  orders  allowing  further 
proof.'    The  only  certificate  of  registry  found  on  board  was 
of  that  granted  December  24th,  1864,  upon  which  were 
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noted,  at  the  British  Consulate,  Havana,  changes  of  masters, 
March  24th,  1865,  and  June  10th,  1865.    At  the  foot  of  this 
certificate  was  a  note  as  follows :    '  Note.  A  certificate  of  the 
registry  granted  under  the  *  merchant  shipping  act,  1854,'  is 
not  a  document  of  title.    It  does  not  necessarily  contain  no- 
tice of  all  changes  of  ownership,  and  in  no  case  does  it  con- 
tain an  official  record  of  any  mortgage  affecting  the  ship.' 
On  the  8th  of  July  the  Court '  announced  its  opinion  in  this 
(the)  case,  and  condemnation  of  vessel  and  cargo,'  but,  excep- 
tions having  been  takqp  to  certain  rulings,  the  decree  in  form 
was  delayed  until  August  15th,  when  it  was  duly  entered  in 
the  words  and  figures  following,  to  wit :  *  District  Court  of 
the  United  States,  Southern  District  of  Florida,  in  Admiralty. 
The  United  States  vs.  The  Steamer  Wren  and  cargo.    Prize. 
A  claim  having  been  interposed  for  this  vessel  and  cargo  by 
Edward  C.  Stiles,  master  of  said  vessel,  for  and  on  account  of 
John  Laird,  the  younger,  a  British  subject,  and  this  cause 
having  been  heard  on  the  libel  and  proofs  and  testimony 
taken  m  preparatario%  and  pleadings  of  the  claimant,  and  all 
due  proceedings  having  been  had,  and  the  Court  being  fully 
advised  in  the  premises,  and  it  appearing  to  the  Court  that 
the  said  steamer  Wren,  her  tackle,  apparel,  furniture  and 
cargo  were,  at  the  time  of  capture,  the  property  of  enemies 
of  the  United  States,  it  is  now  ordered,  adjudged,  and  de- 
creed, that  the  said  steamer  Wren,  her  tackle,  apparel,  fur- 
niture and  cargo  be  condemned  and  forfeited  to  the  United 
States,  as  lawful  prize  of  war.    And  it  is  further  ordered,  that 
the  clerk  of  this  Court  issue  a  writ  of  venditioni  exponas  to 
the  marshal  of  the  District,  for  the  sale  of  said  steamer  Wren, 
her  tackle,  apparel,  furniture  and  cargo,  and  that  the  marshal 
make  return  of  sale  and  expenses  to  the  Court,  and  deposit 
the  proceeds  of  such  sale  with  the  assistant  treasurer  of  the 
United  States,  subject  to  the  order  of  this  Court,  as  required 
by  law.     Thomas  J.  Boynton,  U.  S.  D.  Judge.'    From  this 
decree  an  appeal  by  the  claimant  to  the  Supreme  Court  was 
in  due  form  allowed,  and  the  requisite  security  given,  August 
25th.    Afterwards,  on  process  duly  issued,  the  vessel  was 
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sold,  and  the  proceeds  of  the  Bale,  amounting  to  $37,108  06, 
deposited  with  the  assistant  treasurer  of  the  United  States  in 
the  city  of  New  York,  subject  to  the  order  of  the  Court. 
Subsequent  to  this  time,  Prioleau,  still  residing  in  England,  re- 
tained Foster  and  Thomson,  the  garnishees  in  this  case  and 
attorneys  and  counsellors  at  law,  doing  business  in  the  city  of 
New  York,  as  his  counsel,  to  do  whatever  might  be  necessary 
for  the  protection  of  his  interests.  It  does  not  appear  that 
he  had  any  actual  knowledge  of  the  proceedings  for  con- 
demnation until  after  the  decree  was  entered.  As  soon  after 
their  retainer  as  it  could  be  done,  Foster  and  Thomson 
procured  a  copy  of  the  record  in  the  District  Court,  and  had 
the  appeal  docketed  in  the  Supreme  Court,  February  7th, 
1866,  they  furnishing  the  necessary  security  for  that  pur- 
pose. They  also  employed  additional  counsel,  who  argued 
the  case  upon  the  record  sent  up  from  the  District  Court. 
No  additional  testimony  was  taken,  and  no  change  in  the 
pleadings  made  or  applied  for.  Upon  the  argument  in  the 
Supreme  Court,  it  was  insisted  by  the  attorney-general,  on 
behalf  of  the  Government,  that  it  appeared  from  the  evidence 
that  the  steamer  was  the  public  property  of  rebel  enemies  at 
the  time  of  the  capture ;  and,  in  support  of  this  position, 
reference  was  made  to  the  testimony  of  witnesses  who  swore 
that  Frazer,  Trenholm  &  Co.,  were  the  owners.  In  opposi- 
tion to  this,  it  was  contended  by  the  counsel  for  the  appellant, 
that  there  was  'not  a  particle  of  evidence  to  show  that  the 
steamer  was  ever  enemies'  property,  but  the  evidence  is  (was) 
conclusive  that  she  was  at  all  times  the  property  of  a  British 
neutral,'  evidently  referring  to  Laird.  At  the  December 
Term,  1867,  of  the  Supreme  Court,  (The  Wrm,  6  Wallace, 
582,)  the  decree  of  the  District  Court  was  reversed,  and  an 
order  entered  to  the  effect  that  the  cause  .be  remanded,  with 
directions  to  restore  the  vessel  and  her  cargo  to  the  claimant, 
without  costs.  In  the  opinion  filed  at  the  time  of  the  rendi- 
tion of  the  judgment  in  the  Supreme  Court,  it  was  said,  that 
the  only  question  in  the  case  was,  whether  the  vessel  was  the 
property  of  the  enemies  of  the  United  States.  In  discussing 
Vol.  XV.— 15 
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this  question,  the  late  Justice  Kelson,  who  delivered  the 
opinion,  says:    'It  is   quite  apparent,  therefore,  upon  the 
proofs,  that  the  claimant  not  only  built  the  vessel,  but  put  his 
master  in  command  in  this,  her  first,  voyage,  and  the  pre- 
sumption would  seem  to  be  very  strong,  if  not  irresistible, 
(nothing  else  in  the  case,)  that  he  continued  the  owner  for  the 
short  period  of  six  months  which  elapsed  after  she  was  built 
and  before  the  seizure  took  place.    In  addition  to  this,  she 
was  in  the  command  of  a  master  claiming  to  represent  Laird, 
as  owner.    These  acts,  in  connection  with  the  registry,  afford 
strong  evidence  that  the  title  of  the  vessel  was  in  the  claim- 
ant.   Now,  most  of  the  proofs  relied  on  to  disprove  this  evi- 
dence are  wholly  inadmissible  and  incompetent  as  testimony 
in  a  Court  of  justice.    We  cannot  think  that  it  needs  any  ar- 
gument to  show  that  they  do  not  rise  to  the  character  of  dig- 
nity of  testimony,  in  any  Court  that  respects  the  law  of  evi- 
dence.'   Then,  after  stating  that  it  was  not  unnatural  to  sus- 
pect, from  the  surrounding  facts  and  circumstances, '  that  the 
so  called  Confederate  States,  or  their  agents,  had  some  connec- 
tion, if  not  interested  in  her/  he  concludes :  i  But,  in  the  view 
we  have  taken  of  the  case,  there  is  no  foundation  of  legal 
proof  of  the  ownership  of  the  vessel   in  the  Confederate 
States,  on  which  these  circumstances  can  rest,  or  be  attached, 
as  auxiliary  considerations  to  influence  the  judgment  of  a 
Court.     Our  conclusion  is,  that  the  decree  below  must  be  re- 
versed and  the  vessel  restored,  but  without  costs.'     After 
the  judgment  of  the  Supreme  Court  was  entered,  Foster 
and  Thomson  made  a  draft  of  a  power  of  attorney  to  be 
executed  by  Laird,  Jr.,  and  Stiles,  and  sent  it  forward  to 
Prioleau.    In    due    time    they  received    from    Prioleau  a 
power  of  attorney,  in   all    substantial    respects    like   their 
draft,  properly  executed,  a  copy  of  which  is  as  follows: 
i  Know  all  men  by  these  presents,  that  we,  John  Laird,  the 
younger,  of  Birkenhead,  in  the  county  of  Chester,  ship-builder, 
and  Edward  Copeland  Stiles,  of  14  Delamere  street,  Upper 
Westbourne  Terrace,  London,  master  mariner,  do,  by  these 
presents,  nominate,  constitute  and  appoint  J.  P.  Giraud  Fos- 
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ter  and  James  Thomson,  both  of  New  York,  in  the  United 
States  of  America,  solicitors,  jointly  and  each  of  them  sever- 
ally, to  be  the  true  and  lawful  attorneys  and  attorney  of  us, 
and  of  each  of  ns,  for  ns  and  each  of  us,  and  in  our  and  each 
of  our  names  or  name,  or  otherwise,  to  receive  and  collect 
from  the  United  States  Government,  or  any  branch  or  officer 
thereof,  or  any  depository  thereof,  any  and  all  moneys,  the 
avails  or  proceeds  of  the  sale  of  the  steamer  Wren  and  her 
cargo,  sold  under,  decree  of  the  District  or  Circuit  Court  of 
the  United  States,  at  Key  West,  in  the  Southern  District  of 
Florida,  by  the  marshal  of  the  United  States  for  the  said  Dis- 
trict, the  said  decree  having  been  reversed  by  the  Supreme 
Court  of  the  United  States  on  appeal,  and  this  power  having 
been  given  to  our  said  attorneys  for  receiving  restitution  of 
the  avails  of  the  said  steamer  Wren  and  cargo,  with  full 
power  to  give  any  receipts  or  discharges  for  the  same,  and 
generally  to  make,  do,  and  execute  all  such  further  and  other 
acts,  deeds,  matters  and  things  in  the  premises,  as  amply  as 
we  or  either  of  us  could  do  if  personally  present,  and  one  or 
more  attorneys  or  attorney  under  them  or  him  from  time  to 
time  to  substitute  and  appoint,  and  such  appointments  at 
pleasure  to  revoke,  and  another  or  others  again  to  substitute 
and  appoint,  we  and  each  of  us  hereby  binding  ourselves  and 
each  of  us  to  ratify  and  confirm  whatever  shall  be  lawfully 
done  by  our  said  attorneys  or  either  of  them  by  virtue  hereof. 
In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this  second  day  of  July,  one  thousand  eight  hundred  and 
sixty-eight.  John  Laird,  Jr.  [l.  s.]  Edw'd  C.  Stiles,  [l.  s.} 
Signed,  sealed  and  delivered  by  the  above  named  John  Laird, 
the  younger,  in  the  presence  of  Wm.  Stone,  atty.  at  law, 
Liverpool  Signed,  sealed  and  delivered  by  the  above  Ed- 
ward C.  Stiles,  in  the  presence  of  E.  L.  Rowcliffe,  solicitor, 
1  Bedford  Row,  London.  I,  William  Henry  Fletcher,  notary 
public  by  royal  authority,  admitted  and  sworn,  practising  in 
Liverpool,  in  the  county  of  Lancaster,  in  England,  do  hereby 
certify  and  attest  unto  all  it  shall  or  may  concern,  that  the 
signature  '  John  Laird,  Jr.,'  set  and  subscribed  opposite  the 
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first  seal  at  foot  of  the  power  of  attorney  hereunto  annexed, 
is  the  real  signature  and  proper  handwriting  of  John  Laird, 
the  younger,  therein  named  and  described,  who  signed  the 
same  in  my  presence,  and  in  presence  of  ¥m,  Stone,  Esquire, 
attorney  at  law,  Liverpool.  Whereof  an  act  being  required, 
I,  the  said  notary,  have  granted  these  presents  under  my  no- 
tarial form  and  seal  of  office,  to  serve  and  avail  as  occasion 
shall  or  may  require.  Done  and  passed  in  Liverpool,  this 
fourth  day  of  July,  one  thousand  eight  hundred  and  sixty- 
eight.  In  testimonium  veritatis^  W.  Henry  Fletcher,  notary 
public.  [Notarial  seal.]  I,  the  undersigned,  consul  of  the 
United  States  of  America,  for  the  port  of  Liverpool  and  its 
dependencies,  do  certify  and  make  known  to  whom  these 
presents  shall  come,  that  William  EL  Fletcher,  whose  true 
signature  and  notarial  seal  are  subscribed  and  affixed  to  the 
annexed  certificate,  is  a  notary  public  duly  authorized,  ad- 
mitted and  sworn,  residing  and  practising  in  Liverpool,  to 
whose  acts  as  such  full  faith  and  credit  are  due.  Given  under 
my  hand  and  seal  of  office,  at  Liverpool,  the  Sth  day  of  July, 
and  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
eight.  F.  H.  Morse.  [Consular  seal.]  I,  John  Newton, 
notary  public  by  royal  authority,  admitted  and  sworn,  prac- 
tising in  London,  do  hereby  certify  and  attest  unto  all  whom 
it  shall  or  may  concern,  that  the  signature  '  Edw'd  0.  Stiles,' 
set  and  subscribed .  opposite  the  second  seal  at  foot  of  the 
power  of  attorney  hereunto  annexed,  is  the  real  signature  and 
proper  handwriting  of  Edward  Copeland  Stiles  therein  named 
and  described,  who  signed  the  same  in  my  presence  and  in 
presence  of  E.  L.  Kowcliffe,  Esquire,  solicitor,  No.  1  Bedford 
Row,  London.  Whereof  an  act  being  required,  I,  the  said 
notary,  have  granted  these  presents  under  my  notarial  form 
and  seal  of  office,  to  serve  and  avail  as  occasion  shall  or  may 
require.  Done  and  passed  in  London  this  second  day  of  July, 
one  thousand  eight  hundred  and  sixty-eight.  In  testimonium 
veritatis,  John  Newton,  not'y  public.  [Notarial  seal.]  Con- 
sulate of  the  United  States  of  America,  at  London.  I,  Free- 
man H.  Morse,  Consul  of  the  United  States  of  America,  for 
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London  and  the  dependencies  thereof,  do  hereby  make  known 
and  certify  to  all  whom  it  may  concern,  that  John  Newton, 
who  hath  signed  the  annexed  certificate,  is  A  notary  public, 
duly  admitted  and  sworn,  and  practising  in  the  city  of -Lon- 
don aforesaid,  and  that  to  all  acts  by  him  so  done  full 
faith  and  credit  are  and  onght  to  be  given,  in  judicature 
and  thereout.    In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  affixed  the    seal    of   the  Consulate  of    the 
United  States  at  London  aforesaid,  this  second  day  of  July, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
sixty-eight,  and  in  the  ninety-second  year  of  the  indepen- 
dence of  the  United  States.    F.  H.  Morse.    [Consulate  seal.]' 
Having  received  this  power  of  attorney,  Foster  and  Thomson 
obtained  a  mandate  from  the  Supreme  Court,  and  sent  it,  to- 
gether with  a  copy  of  their  authority,  to  the  United  States 
attorney  for  the  Southern  District  of  Florida,  requesting  him 
to  see  that  the  appropriate  decree  was  entered  in  the  cause, 
and  that  a  draft,  to  their  order,  upon  the  assistant  treasurer  in 
New  York,  for  the  money,  was  transmitted  to  them  by  the 
judge.    Afterwards,  January  5th,  1869,  they  employed  F.  A. 
Dockray,  Esq.,  to  aid  them  hx  procuring  the  money  from  the 
registry  of  the  Court,  advising  him  that  the  mandate,  and  the 
power  of  attorney  under  which  they  were  acting,  had  already 
been  forwarded  to  the  Court.    They  did  not,  in  any  of  their 
letters  to  the  district-attorney,  or  to  Dockray,  make  mention 
of  the  fact  that  any  other  person  than  Laird  was,  or  pretend- 
ed to  be,  the  owner  of  the  fund  in  Court.     On  the  28th  of 
December,  1868,  certain  of  the  libellants  in  this  cause,  and 
the  owners  of  one-half  the  ship  Sonora,  filed  their  libel  in  the 
District  Court  for  the  Southern  District  of  Florida,  against 
John  Laird,  Jr.,  in  personam,  to  recover  for  the  same  identi- 
cal wrong  and  injury  which  is  in  this  suit  complained  of,  and 
prayed,  among  other  things,  '  that  his  (Laird's)  credits  and 
effects  in  the  registry  of  this  (the)  Court,  known  as  the  pro- 
ceeds of  the  steamer  Wren,  may  (might)  be  attached  to  the 
amount  sued  for  and  costs.'     On  the  6th  of  January,  1869, 
tie  following  order  was  entered  in  that  cause :    *  District 
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Court  of  the  United  States,  Southern  District  of  Florida. 
In  Admiralty.    John  N.  dishing  and  William  Cashing,  Ex- 
ecutors of  Nicholas  Johnson,  deceased,  Mary  A.  Johnson, 
Executrix  of  Henry  Johnson,  deceased,  Keturah  M.  Pritch- 
ard,  Administratrix  of  Thomas  Pritchard,  Jr.,  deceased,  and 
Elizabeth  H.  Pritchard,  Executrix  of  William  Pritchard,  de- 
ceased vs.  John  Laird,  the  younger.    Cause  of  spoliation  and 
damage,  civil  and  maritime.     A  libel  having  been  filed  in 
said  Court,  in  the  above  entitled  cause,  praying  for  a  warrant 
of  arrest  against  the  defendant,  the  said  John  Laird,  the 
younger,  and  that  he  may  be  required  to  appear  and  answer 
on  oath  the  aforesaid  libel,  and  all  and  singular  the  matters 
aforesaid,  and,  if  he  cannot  be  found,  that  his  goods  and  chat- 
tels, and,  if  none  be  found,  that  his  credits  and  effects  in  the 
registry  of  this  honorable  Court,  or  elsewhere  within  the  ju- 
risdiction of  said  Court,  known  as  the  proceeds  of  the  steamer 
Wren  or  otherwise,  may  be  attached  to  answer  said  libellants, 
it  is,  therefore,  ordered,  that  process  issue  as  prayed  for  in 
said  libel,  returnable  on  the  third  day  of  May,  A.  D.  1869. 
Thomas  J.  Boynton,  Judge/    On  the  7th  of  the  same  month 
of  January,  an  attachment,  in  the  usual  form,  was  issued  to 
the  marshal  of  that  District,  against  the  person  of  Laird,  and, 
on  the  same  day,  the  marshal  returned  that  Laird  was  not 
found  in  his  District,  and,  therefore,  no  service  could  be  had. 
On  the  20th  of  February,  1 869,  another  attachment  was  issued 
to  the  same  marshal,  directing  him  to  attach  and  take  into  his 
custody  the  proceeds  of  the  sale  of  the  steamer  Wren,  then 
on  deposit  with  the  assistant  treasurer  of  the  United  States 
in  the  city  of  New  York,  and  subject  to  the  order  of  this 
Court,  wheresoever  the  same  might  be  found  in  his  precinct 
To  this  writ  the  marshal  made  return,  that  he  had  executed 
the  same,  by  serving  a  copy  thereof  by  mail  on  the  assistant 
treasurer  of  the  United  States  in  New  York.    It  also  appears 
that  the  copy  was  received  by  the  assistant  treasurer  on  or 
before  March  4th,  1869.    A  monition  was  also  issued  in  the 
cause,  February  20th,  returnable  May  3d,  and  served  by  pub- 
lication in  the  Key  West  Dispatch,  once  a  week  for  six  weeks, 
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to  wit,  from  February  27th  to  April  3d,  and  also  by  posting 
two  copies  in  the  city  of  Key  West.    On  the  24th  of  Febru- 
ary, 1869,  Foster  and  Thomson,  in  New  York,  addressed  J. 
Langdon  Ward,  Esq.,  the  proctor  for  the  libellants  in  this 
cause,  in  writing,  as  follows :    '  In  the  Matter  of  the  Wren. 
Office  of  Foster  &  Thomson,  Attorneys  &  Counsellors,  69 
Wall  St.,  New  York,  Feb.  24,  1869.    J.  Langdon  Ward,  Esq. 
Dear  Sir:    Our  suggestion  is,  that  the  District  Judge  in 
Florida  forward  to  us  his  cheque  on  the  assistant  treasurer 
for  the  proceeds  of  the  Wren,  and  that  we  draw  the  funds 
under  our  authority  from  the  claimants  Laird  and  Stiles,  and 
keep  the  proceeds  in  our  hands  sufficiently  long  to  enable 
you  to  serve  upon  us  any  process  or  papers  as  you  may  be 
advised.    Should  this  suggestion  be  satisfactory  to  you,  we 
give  you  our  personal  assurance  that  the  funds  will  be  so 
retained  by  us.     Yours  truly,  Foster  &  Thomson.'      This 
proposition  was  accepted  by  Mr.  Ward,  and,  March  12th, 
lie  instructed   the  counsel   in   Florida  having  the  matter, 
in  charge,  to  make  no  objection  to  the  transmission  of  a 
check  to  Foster  and  Thomson  for  the  money,  in  the  man- 
ner proposed.      In  the   course  of   the  negotiations  which 
preceded  the  arrangement,  Mr.  Ward  was  in  no  manner  given 
to  understand  that  there  was  any  ownership,  or  claim  of  own- 
ership, of  the  fund,  other  than  such  as  appeared  on  the  f Ace 
of  the  record  and  the  power  of  attorney  filed  with  the  man. 
date,  and,  in  point  of  fact,  he  did  not  know,  or  have  any 
rason  to  believe,  that  Foster  &  Thomson  were  acting  in  any 
other  capacity  than  as  attorneys  for  Laird  and  Stiles,  repre- 
senting their  several  interests  as 'disclosed  by  the  record  in 
the  Supreme  Court.    On  the  8th  of  May,  Dockray,  acting 
under  his  employment  by  Foster  &  Thomson,  and  having  no 
other  authority,  entered  the  general  appearance  of  Laird  to 
the  libel  filed  in  Florida  against  him,  claimed  the  proceeds  of 
the  Wren  in  the  registry  of  the  Court,  and  moved  to  dismiss 
the  attachment.    This  being  done,  the  proctors  for  the  libel- 
ants, under  their  instructions  from  Mr.  Ward,  consented  to 
the  granting  of  the  motion,  and,  May  10th,  the  necessary 
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order  to  that  effect  was  entered.  On  the  same  day,  Dockray 
exhibited  to  the  Court  the  mandate  of  the  Supreme  Court, 
and,  upon,  his  motion,  the  following  decree  was  entered  in 
that  cause:  'In  the  District  Court  of  the  XT.  S.,  Southern 
District  of  Florida,  in  Admiralty.  The  United  States  t*. 
the  Steamer  Wren.  John  Laird,  Claimant.  Prize.  A  final 
decree  of  condemnation  and  forfeiture  of  the  Steamer  Wren 
having  been  pronounced  in  this  cause,  and  an  appeal  having 
been  taken  to  the  Supreme  Court  of  the  United  States,  and 
the  final  decree  having  been  reversed,  and  the  property  or- 
dered to  be  restored  to  the  claimant  herein,  and  the  mandate 
of  the  Supreme  Court  having  been  filed  in  this  Court,  and  it 
further  appearing  that  the  costs,  charges  and  expenses  in  this 
proceeding,  amounting  to  the  sum  of  five  thousand  six  hun- 
dred and  sixty-six  dollars  and  eighty-eight  cents  ($5,666  88), 
have  been  taxed  and  paid  to  the  officers  of  the  Court  sever- 
ally entitled  thereto,  out  of  the  proceeds  of  the  sale  of  the 
} Steamer  Wren,  now,  therefore,  on  motion  of  F.  A.  Dockray, 
Attorney  and  Proctor  of  John  Laird,  claimant,  it  is  ordered, 
adjudged,  and  decreed,  that  the  remainder  of  the  proceeds  of 
the  Str.  Wren,  amounting  to  the  sum  of  thirty-one  thousand 
four  hundred  and  forty-one  dollars  and  sixty-two  cents 
($31,441  62),  now  on  deposit  with  the  assistant  treasurer  of 
the  United  States,  at  New  York,  and  subject  to  the  order  of 
the  Court,  be  paid  to  the  said  John  Laird,  claimant ;  and  it 
further  appearing  to  this  Court  that  Foster  &  Thomson,  of 
the  city  of  New  York,  are  the  lawfully  authorized  attorneys 
in  fact  of  the  said  John  Laird,  claimant,  it  is  ordered,  ad- 
judged, and  decreed  that  the  said  proceeds  be  paid  to  the  said 
Foster  &  Thomson.  Thos.  J.  Boynton,  Judge.*  Whereupon, 
checks  No.  199,  for  $29,869  62,  and  No.  200,  for  $1,57% 
were  drawn  in  favor  of  Foster  &  Thomson,  of  New  York, 
attorneys  for  Laird  and  Stiles,  as  against  the  proceeds  of 
Steamer  Wren,  on  deposit  with  the  assistant  treasurer  of 
the  United  States,  at  New  York,  which  checks  were*  deliv- 
ered to  F.  A.  Dockray,  Esquire,  attorney  for  Foster  &  Thom- 
son, and  attorney  in  fact  for  John  Laird,  and  his  receipt 
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therefor  taken,  in  the  words  and  figures  following,  to  wit : 
'In  the  District  Court  of  the  U.  S.,  Southern  District  of 
Florida,  in  Admiralty.  The  United  States  vs.  Steamer  Wren, 
John  Laird,  claimant.  Prize.  ($31,441  62.)  Received  of  the 
Hon.  Thomas  J.  Boynton,  U.  S.  Judge  Southern  District  of 
Florida,  his  check  for  the  sum  of  fifteen  hundred  and  seventy- 
two  dollars ;  also  his  check  for  the  sum  of  twenty-nine  thou- 
sand eight  hundred  ar^d  sixty-nine  and  62-100  dollars,  drawn 
on  the  assistant  treasurer  of  the  U.  S.,  at  New  York,  and 
payable  to  the  order  of  Foster  &  Thomson.  F.  A.  Dockray, 
attorney  for  Foster  &  Thomson,  attorneys  in  fact  for  John 
I^kd,  claimant.'  The  next  day  after  the  transmission  of  the 
drafts,  to  wit:  May  11th,  Mr.  Dockray  wrote  Foster  & 
Thomson  as  follows,  '  Office  of  the  U.  S.  Attorney,  Southern 
District  of  Florida.  Key  West,  May  11th,  1869.  Messrs. 
Foster  &  Thomson,  69  Wall  Street,  New  York.  Dear  Sirs  : 
On  the  29th  day  of  April  I  filed  a  motion  in  the  case  of 
Cashing  vs.  Laird,  to  dismiss  the  libel  and  attachment  for 
want  of  jurisdiction.  Premising  that  Mr.  Mallory  intended 
to  contest  the  motion  to  the  fullest  extent,  I  prepared  to 
aigae  my  motion  very  thoroughly,  on  my  arrival  here.  When 
I  reached  here,  Mr.  Bethel  manifested  some  alarm  at  my 
energy  apd  confidence  in  the  case,  and  telegraphed  to  Mr. 
Mallory  at  Pensacola  to  come  here  at  once,  when  I  found 
that  he  intended  to  oppose  ray  motion  with  an  elaborate  ar- 
gument, which  (on  the  part  of  both  of  us)  would  necessarily 
involve  the  merits  of  the  case.  Pending  this  argument,  I 
informed  them  of  my  instructions  to  obtain  the  proceeds, 
and  of  the  acquiescence  of  Mr.  Langdon  Ward  in  the  terms 
agreed  upon.  Mallory  and  Bethel,  however,  would  not  con- 
sent without  stipulation,  and  telegraphed  to  Mr.  Ward  at  the 
time  I  also  telegraphed  you  to  see  him.  Ward  replied,  to '  con- 
sent absolutely,  without  bond  or  stipulation,''  to  the  payment 
of  the  proceeds  to  your  order.  M.  and  B.  were  not  fully 
satisfied  by  this,  of  tBe  intention  of  Cashing  et  al.,  and  did  not 
imagine  that  the  parties  libellant  would  consent  to  a  dissolution 
of  the  attachment  without  security,  as  Mr.  Ward  had  lately 
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written  them  to  keep  the  suit  in  Conrt  by  all  means  in  their 
power.    I  succeeded  finally  in  inducing  them  to  consent  in 
writing  to  my  motion  for  dissolution,  if  I  would  enter  a  general 
appearance  for  Laird,  which  I  hazarded  nothing  in  doing. 
I  was  willing  for  these  reasons  and  on  this  defence,  viz. :  1. 
That  the  dissolution  of  the  attachment  left  the  Conrt  free  to 
decree  upon  the  mandate  of  the  Supreme  Court  and  restore 
the  proceeds  to  you  as  Laird's  attys.  in   fact ;  2.  The  at- 
tachment being  dissolved  and  the  money  paid  to  you,  the 
libellants  have  no  case  in  Court,  even  if  they  had  before ;  3. 
The  voluntary  general  appearance  of  Laird  has  no  legal  im- 
portance, because,  the  Court  having  no  jurisdiction,  no  vol- 
untary act  of  either  party  can  give  it  jurisdiction ;  4.  The 
libellants  reside  in  one  judicial  district  and  bring  suit  in  a 
second  against  a  party  in  a  third,  or  an  alien  domiciled 
abroad,  which  ousts  the  jurisdiction ;  5.  Even  allowing  or  ad- 
mitting the  jurisdiction,  (if  so,)  the  most  the  libellants  are 
able  to  do  is  to  obtain  judgment  against  Laird,  and  suggest  it 
in  an  English  Court  of  competent  jurisdiction.    Meanwhile, 
the  claim  of  Cushing  et  al.  for  the  Sonora  is  pending  as  one  of 
the  Alabama  claims,  and  is  more  than  likely  to  be  adjusted  be- 
fore any  United  States  Court  could  come  to  judgment  on  this 
case,  and  before  any  English  Court  would  finally  afford  pro- 
cess of  execution.    I  send  you  enclosed  a  certified  copy  of 
the  late  proceedings  in  the  matter.    A  copy  of  the  decree 
and  order   of  dissolution  of    attachment  has    been    trans- 
mitted to  the  asst.  treasr.   of    U.   S.    at    New  York,  by 
the    clerk   of   the   Court.     The    Judge's    checks,   one  for 
$29,869  62,  and  one  for  $1,572,  total  $31,441  62,  cover  the  en- 
tire proceeds  on  deposit  with  the  asst.  treasurer.    They  are 
forwarded  to  you  through  John  Jay  Philbrick,  Esq.,  British 
Vice  Consul,  through  his  house  in  New  York,  Messrs.  C.  & 
E.  Howe,  71  Broadway.    I  have  drawn  on  you  through  him 
for  $1,071,  at  sight,  covering  my  fee  and  expenses,  ($71,)  of 
which  I  enclose  a  memo.,  and  which  df  t.  he  has  cashed  to  me. 
There  may  be  a  little  difficulty  at  the  asst.  treasury,  owing 
to  an  error  (not  yet  fully  rectified)  in  its  ac.  with  the  Court 
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here.    The  error  amounts  to  about  $600.     I  suggest  that  you 
present  the  check  for  $29,869  62  before  that  of  $1,572,  de- 
laying the  latter  a  few  days.    But  you  will  ascertain  more 
fully  of  the  asst.  treasr.  about  this.    I  leave  for  Jacksonville 
on  Thursday,  13th,  where  I  shall  be  glad  to  hear  from  you. 
I  am,  yours  truly,  &c,  F.  A.  Dockray,  Atty.'    In  due  course 
of  mail,  Foster  and  Thomson   received  the  drafts  and  the 
foregoing  letter  of  Mr.  Dockray.     The  drafts  were  not  col- 
lected until  after  the  letter  was  received.    The  money  was 
collected  upon  the  drafts  in  due  course  of  business,  and 
Foster  &  Thomson   have  paid  on  account  of  the   same  as 
Mows:  To  Mr.  Dockray,  for  his  services  and  expenses, 
$1,171 ;  to  the  counsel  who  argued  the  prize  cause  in  the 
Supreme  Court,   $2,000.    They  have  also  a  claim  against 
the  fond,  for  their  own  professional  services  in  the  Supreme 
Court  and  in  the  proceeding  in  Florida,  amounting  to  $2,500. 
The  balance  of  the  amount  collected,  over  the  payments  made 
as  above,  is  still  in  their  hands,  and  is  the  subject-matter  of 
the  controversy  upon  this  appeal.    Foster  &  Thomson  never 
had  any  personal  communication  with  Laird,  and  never  re- 
ceived any  instructions  from  him  in  regard  to  their  acts  in 
the  prenuses.     They  were  actually  employed  by  Prioleau  and 
communicated  with  Laird  only  through  him.    All  that  was 
done  in  Florida,  after  the  arrangement  between  Mr.  Ward 
and  Foster  &  Thomson,  in  New  York,  was  with  a  view  of 
transferring  the  litigation  to  New  York,  where  it  could  be 
carried  on  by  both  parties  more  conveniently  than  in  Florida. 
Ag  Boon  as  the  drafts  were  sent  to  Foster  &  Thomson  from 
Florida,  Mr.  Ward  was  duly  advised  and  he  caused  the  at- 
tachment to  be  issued,  under  which  the  present  proceeding  is 
had,  and  which  was  duly  served  May  18th.    It  does  not  ap- 
pear from  the  evidence,  that  the  Wren  ever  entered  a  British 
port  after  leaving  Liverpool,  in  December,  1864,  and  previous 
to  her  capture.     It  does  not  appear  from  the  evidence,  that 
laird  exercised  any  acts  of  ownership  over  the  Wren,  after 
the  execution  of  his  bill  of  sale,  and  she  was  actually  em- 
ployed nearly  or  quite  all  the  time  before  her  seizure,  in  run- 
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ning  between  Havana  and  Galveston,  breaking  the  block- 
ade at  Galveston.    At  the  time  of  the  commencement  of  this 
action,  all  the  libellants  were  citizenB  of  the  State  of  Massa- 
chusetts, and  Laird  was  a  subject  of  Great  Britain,  residing  at 
Birkenhead,  England.     On  the  19th  of  November,  1864, 
the  libellants,  or  those  whom  they  represent,  caused  their 
memorial  and  protests  to  be  filed  in  the  office  of  the  Secretary 
of  State  of  the  United  States,  in  which  they  asked  the  inter- 
vention of  the  United  States  to  obtain  reparation  from  the 
Government  of  Great  Britain  for  the  same  identical  cause  of 
action  set  forth  in  their  libel  in  this  suit.     Their  claim,  as  filed, 
was  as  follows :  Loss  of  vessel,  above  insurance,  $25,800 ;  Iosb 
of.  charter,  $33,244  44 ;  insurers  of  vessel,   $30,000.    The 
claim  thus  filed  was  included  among  those  presented  by  the 
agent  of  the  United  States  to  the  tribunal  of  arbitration, 
under  the  provisions  of  the  treaty  between  the  United  States 
and  Great  Britain,  concluded  May  8th,  1871,  known  as  the 
'  Treaty  of  Washington.'    In  or  about  the  month  of  Novem- 
ber, 1874,  after  the  establishment  by  Congress  of  the  Conrt 
of  Alabama  claims,  these  libellants,  or  their  legal  represent- 
atives, presented  to  that  tribunal  their  petition,  in  which 
they  demanded    judgment  against   the  United   States  for 
$134,893  34,  including  value  of  ship  ($115,869  50,  less  insur- 
ance, $30,000,)  $85,869  50,  net  freight,  $44,094  83  and  stores, 
$4,929  51,  and  afterwards  such  proceedings  were  had  upon  this 
petition  that  judgment  was  rendered  against  the  United 
States,  for  damages,  $33,334  30 ;  interest,  $15,286  02 ;  in  all, 
$48,620  32 ;  which  was  paid  in  full,  October  19th,  1877." 

J.  Langdon  Ward  and  Robert  D.  Benedict,  for  the  li- 
bellants. 

Aaron  J.  Vanderpoel,  for  Foster  &  Thomson. 

Cornelius  Van  Santvoord,  for  the  respondent. 

Waitb,  Oh.  J.    These  are  two  appeals,  taken  at  different 
stages  of  the  same  cause,  to  avoid  the  embarrassment  of  a 
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mistake  as  to  the  proper  decree  to  be  appealed  from.  They 
are  docketed  as  separate,  cases,  but  come  up  on  the  same 
pleadings  and  proofs.  The  only  difference  is,  that  one  is 
taken  from  one  decree,  and  the  other  from  another.  Motions 
to  dismiss  have  been  made  in  each  case,  and,  before  proceed- 
ing to  consider  the  merits,  it  is  necessary  to  decide  which 
appeal  is  regular.  That  depends  upon  which  of  the  decrees 
appealed  from  was  the  final  decree,  as  to  these  appellants. 

The  appellants  are  garnishees  in  Admiralty,  under  proceqp 
of  foreign  attachment,  in  a  suit  m  personam  against  a  defend- 
ant not  found,  and  who  has  never  appeared.  The  libellants 
claim  that  the  appellants  have  in  their  hands  a  fund,  known 
as  the  proceeds  of  the  steamer  Wren,  which  they  hold  in  trust 
for  the  defendant,  Laird,  and  which  should  be  subjected  to 
the  payment  of  the  demand  in  the  action,  while  the  appel-  - 
lants  say,  they  hold  the  fund  for  Prioleau,  to  whom  it  belongs 
and  to  whom  alone  they  are  accountable. 

This  issue,  thus  raised  between  these  parties,  was  tried 
below  before  any  decree  was  rendered  against  Laird,  and,  on 
the  26th  of  April,  the  Court  found  and  adjudged  that  the 
fund  belonged  to  Laird,  and  amounted  to  $31,441  62.  On 
the  same  day  a  further  order  was  entered,  directing  the  ap- 
pellants to  pay  the  fund  into  Court,  or  give  stipulation,  with 
sufficient  security,  to  abide  the  further  order  of  the  Court  in 
relation  thereto.  This  stipulation  they  gave  May  5th,  and 
May  9th  they  appealed.  This  appeal  is  docketed  as  the  first 
of  the  two  cases  here.  Afterwards,  September  19th,  1873,  a 
Jecree  was  entered  in  favor  of  the  libellants  and  against 
Laird,  in  the  principal  action,  for  $143,298  30,  and  granting 
execution  thereon  against  the  fund  in  the  hands  of  the  gar- 
nishees. From  this  decree  the  second  appeal  was  taken, 
which  is  docketed  as  the  second  case. 

The  proceeding  by  foreign  attachment  is  auxiliary  to  the 
principal  action,  and,  if  that  action  fails,  nothing  is  gained  by 
the  attachment.  The  decision  that  the  fund  in  the  hands  of 
the  garnishees  belonged  to  Laird  was  interlocutory  only.  It 
settled  the  title  to  the  fund  for  the  purposes  of  the  suit,  but 
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did  not  adjudge  that  it  be  paid  to  the  libellants.  If,  in  the 
further  progress  of  the  cause,  they  had  failed  to  maintain 
their  claim  against  Laird,  the  decision  would  have  been  of  no 
avail.  The  garnishees  did  not  become  finally  bound  to  apply 
the  fund  they  held  to  the  payment  of  the  demand  sued  upon, 
until  the  order  to  that  effect  was  entered,  September  19th. 
The  order  of  April  26th  left  the  final  disposition  of  the  fnnd 
open.  The  actual  appropriation  was  not  made  until  Septem- 
ber 19th.  The  last  was,  therefore,  the  final  judgment,  and 
from  that  alone  the  appeal  lies.  It  follows  that -the  appeal 
of  May  9th  must  be  dismissed  at  the  costs  of  the  garnishees, 
appellants,  and  the  cause  retained  for  hearing  only  upon  the 
appeal  of  October  3d. 

Upon  the  merits,  the  principal  question  is  as  to  the  effect 
of  the  final  decree  in  the  prize  cause,  the  libellants  contend- 
ing that  it  settled  the  title  of  Laird  to  the  fund  and  concludes 
Prioleau.  There  can  be  no  doubt  that  a  judgment  in  rem, 
by  a  Court  of  competent  jurisdiction,  binds  all  the  world.  It 
is,  also,  true,  that  such  a  judgment  is  conclusive  as  to  all  the 
essential  facts  upon  which  it  rests. 

Here,  the  cause  was  one  of  prize,  and  the  ultimate  fact  to 
be  determined  was  that  of  prize  or  no  prize.  The  decision 
was,  no  prize.  To  that  extent,  confessedly,  all  the  world  is 
bound. 

In  prize  causes,  the  captors  bring  the  captured  property 
into  Court,  and  ask  for  a  sentence  of  condemnation,  but,  be- 
fore this  can  be  had,  they  must  satisfy  the  Court  that  their 
capture  is  lawful  prize.  Mere  capture  is  not  enough.  Cap- 
ture, to  justify  condemnation,  must  be  lawful,  and  of  this  the 
Court  must  be  judicially  informed.  To  this  end,  the  captors 
are  required  to  produce  all  documents  and  writings  fonnd  on 
board  a  captured  vessel,  and  the  depositions  of  her  master,  or 
some  of  her  principal  officers  or  crew,  taken  in  jpreparatorio. 
Upon  the  information  thus  obtained,  the  case  is  heard  in  the 
first  instance,  and,  if  the  proof  is  such  as  to  show  that  the 
capture  could  not  have  been  lawful,  there  must  be  an  acquit- 
tal, whether  there  be  a  claimant  on  the  record  or  not.    The 
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right  to  condemnation  may  be  resisted  by  a  party  in  interest, 
without  the  interposition  of  a  formal  claim.  The  rule  upon 
this  subject  is  thus  stated  by  the  late  Judge  Betts,  of  this 
District :  "  When  no  proofs  are  expected  to  be  offered  by  a 
claimant,  beyond  what  are  procured  on  the  examination  in 
preparatory,  there  would  be  no  utility  in  his  coming  in  with 
a  claim  in  form,  inasmuch  as  his  advocate  may  be  heard  upon 
the  captor's  proof,  and  a  condemnation  as  prize  is  never  made 
in  the  first  instance  upon  a  mere  default  in  not  claiming, 
without  at  least  strong  presumptive  evidence  that  it  is 
enemy's  property.  The  Court  must  be  informed  by  the 
proofs  that  it  is  a  case  of  prize."     (Bettfs  Adm.,  Pr.,  76.) 

A  proceeding  in  a  prize  Court  is  something  more  than  a 
call  upon  those  opposed  to  condemnation  to  come  in  and 
show  cause  against  it.  It  is  a  suit  by  the  captors  to  condemn, 
in  which  they  are  required,  in  the  first  instance,  to  make  out 
their  case  by  proof.  That  proof,  at  the  outset,  consists,  as 
has  been  seen,  of  the  documents  and  writings  found  on  board 
and  the  depositions  taken  in  preparatorio.  If  this  leaves  a 
doubt  as  to  the  lawfulness  of  the  prize,  further  proof  may  be 
ordered.  Such  an  order  is  not  a  matter  of  strict  right,  but 
always  rests  upon  the  sound  discretion  of  the  Court.  The 
reason  is,  that  a  ship's  papers  ought  to  show  her  true  charac- 
ter, and  her  officers  and  crew  ought  to  be  able  to  give  such 
further  information  as  may  be  required  in  order  to  enable  the 
Court  to  act  understanding^  upon  the  question  to  be  decided, 
to  wit,  that  of  prize  or  no  prize.  The  burden  of  overcoming 
the  effect  of  the  proof  which  is  thus  produced  in  the  first  in- 
stance, is  thrown  upon  the  claimant.  This  is  the  meaning  of 
the  rule  which  throws  the  burden  of  proof  upon  a  claimant. 
The  preliminary  proof,  which  the  law  requires  the  captors  to 
bring  with  them,  is  a  part  of  their  case,  and,  if  sufficient,  must 
condemn,  unless  overcome.  For  this  purpose,  further  proof 
may  be  required,  but,  until  one  opposed  to  condemnation 
presents  his  formal  claim  in  the  suit,  he  cannot  be  heard  to  ask 
that  an  order  to  that  effect  be  made.  The  master  of  a  cap- 
tured vessel  may  put  in  the  claim,  but  it  must  be  for  his 
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owner,  and,  in  practice,  he  is  required  to  state,  upon  infor- 
mation and  belief,  who  his  owner  is.  If,  upon  an  examination 
of  the  captor's  preliminary  proofs,  it  appears  that  there 
should  be  an  acquittal,  and  no  claimant  has  filed  a  claim,  the 
Court  will,  in  some  appropriate  manner,  ascertain  and  de- 
termine to  whom  a  delivery  of  the  property  shall  be  made. 

In  this  case,  the  captors  brought  the  captured  vessel  into 
Court  and  caused  her  to  be  libelled  as  prize  of  war.  They 
also  produced  the  documents  and  writings  found  on  board, 
and  the  depositions  of  the  master,  purser,  and  first  and  third 
mates,  taken  in  preparatorio.  This  being  done,  the  master 
appeared,  and,  as  bailee  of  the  vessel,  claimed  "for  tha 
owner,"  Mating  that  "  Laird,  a  lawful  British  subject,  residing 
in  England,  is  the  true  and  bona  fide  owner  of  said  steamer, 
and  that  no  other  person  is  the  owner  thereof,  as  appears  by 
the  register  of  said  steamer,  now  in  the  possession  of  the 
Court,  and  as  he  is  informed  and  believes."  The  cause  was 
thus  made  ready  for  hearing,  but,  upon  examination  of  what 
was  on  file,  an  order  for  further  proof  was  taken.  No  wit- 
nesses were  examined,  except  such  as  were  on  board  the  Wren 
at  the  time  of  the  capture,  and  the  only  additional  proof 
offered  or  permitted  on  the  part  of  the  captors  related  enr 
tirely  to  the  names  of  the  persons  who  took  part  in  the  seiz- 
ure of  the  vessel,  or  who  had  knowledge  of  the  undertaking 
before  the  commencement  of  its  execution.  The  testimony 
being  all  in,  the  cause  was  again  heard,  July  3d,  and  the 
Court,  finding  that  the  vessel  "  was  the  property  of  the  ene- 
mies of  the  United  States,"  announced  its  judgment  of  con- 
demnation, July  8th,  only  twenty-six  days  after  the  vessel 
left  Havana,  twenty-four  after  she  was  brought  into  Key 
West,  and  twenty- two  after  the  filing  of  the  libel.  Under 
such  circumstances,  it  would  seem  to  be  clear,  that  the  issue 
tried  must  have  related  only  to  the  enemy  character  of  the 
vessel,  and  not  to  its  particular  ownership.  The  legal  effect 
of  the  claim  put  in  by  the  master,  was  for  the  owner,  believed 
to  be  Laird,  whose  name  appeared  in  the  certificate  of  registry 
found  on  board.    It  was,  however,  nowhere  positively  as- 
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flerted  that  he  was  the  real  owner,  and  the  certificate  of  reg- 
ktrj  to  which  the  reference  was  made,  and  which  was  then 
in  the  possession  of  the  Court,  bore  upon  its  face  the  express 
declaration  that  it  was  not  a  document  of  title,  and  did  not 
necessarily  contain  notices  of  all  changes  of  ownership.  It 
bore  date  December  24th,  1864,  nearly  six  months  before 
the  capture,  and  there  had  been  abundance  of  time  for  many 
regular  and  lawful  changes  of  ownership,  without  an  actual 
necessity  for  a  new  certificate,  as  the  vessel  had  never  returned 
to  her  home  port  after  sailing  upon  her  first  voyage,  and  a 
new  certificate  could  not  be  granted  without  a  surrender  of 
the  old  one.  (MercKt*  Ship.  Act,  of  1854,  17  cfe  18  Viet.,  ch. 
104,  %ec.  88.)  Prudence,  undoubtedly,  requires,  that,  when  a 
master  claims  for  the  owner,  he  should  state  his  belief  as  to 
who  the  owner  was,  but  it  would  be  dangerous  to  hold,  in 
this  class  of  cases,  that  a  decree  of  acquittal,  after  such  a 
statement  based  upon  the  evidence  contained  in  the  ship's 
papers,  would  cut  off  a  title  lawfully  acquired  after  the  vessel 
had  left  her  port  of  registry,  and  while  she  was  absent  on  a 
voyage. 

The  office  of  a, claim  is  to  bring  the  claimant  into  the 
raise,  so  that  he  may  become  an  actor.  Before  a  claim  is 
filed,  all  a  contestant's  advocate  can  do  is  to  present  the  case 
upon  the  captor's  proofs,  but  afterwards,  he  may,  by  leave  of 
the  Court,  add  affirmative  evidence  of  his  own.  When  the 
master  presents  the  claim,  he  acts,  in  contemplation  of  law,  for 
whom  it  may  concern,  and  is  required  to  name  his  supposed 
owner,  not  for  the  purpose  of  maintaining  the  particular 
owner's  title  against  all  the  world,  but  to  satisfy  the  Court 
that  he  is  acting  in  good  faith,  and  that  he  is  entitled  to  re- 
sist the  captor's  title  by  further  proof.  When,  after  an  ac- 
quittal, the  Court  directs  that  the  property  shall  be  delivered 
to  the  claimant,  it  is  not  necessarily  because  he  has  been 
adjudged  to  be  the  owner,  but  because,  upon  the  proofs  which 
have  been  submitted,  he  appears  to  be  such.  If,  because  of 
Lis  apparent  ownership,  he  gets  possession  of  that  which 
actually  belongs  to  another,  he  does  so  as  the  representative 
Vol.  XT.— 16 
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of  the  true  owner  and  must  account  accordingly.  If,  after  ant 
acquittal,  a  controversy  arises  between  two  conflicting  claim- 
ants as  to  their  title,  and  they  present  their  respective  claims 
to  the  Court  for  adjudication,  in  order  that  it  may  be  defin- 
itively settled  who  has  the  better  right,  a  judgment  would 
bind  them,  but  not  necessarily  all  the  world.  The  particular 
litigants  are  concluded,  because  they  have  voluntarily  sub- 
mitted their  rights  for  adjudication  in  the  cause.  As  they 
were  not  compelled  to  come  in  to  litigate  between  them- 
selves, they  would  not  have  been  bound  but  for  their  submis- 
sion. So,  as  all  the  world  has  only  been  called  upon  to  ap- 
pear, if  they  will,  and  contest  the  sentence  of  condemnation, 
the  sentence  of  acquittal  leaves  all  interested  in  the  property 
free  to  resort  to  such  appropriate  remedies  as  they  choose,  for 
the  settlement  of  their  conflicting  individual  rights. 

It  seems  to  me  clear,  that,  if  there  had  been  no  claim  in 
this  case,  and,  after  a -sentence  of  acquittal,  the  Court  had 
ordered  the  vessel  delivered  to  Laird,  as  the  registered  owner, 
such  an  order  would  not  have  transferred  the  title  back  from 
Prioleau  to  Laird.  As  the  claim  in  this  case  was,  in  effect, 
nothing  more  than  for  him  as  registered  owner,  it  is  difficult 
to  see  how  it  adds  anything  to  the  strength  of  his  position  as» 
against  the  tru$  owner. 

Prize  proceedings  are  not  at  all  suited  to  the  adjudication 
of  disputed  titles  to  the  captured  property.  They  are  essen- 
tially war  measures,  and  necessarily  summary.  To  a  large 
extent,  the  Courts,  like  the  captors,  must  rely  upon  the  evi- 
dence furnished  by  the  vessel  herself,  that  is  to  say,  upon  ap- 
pearances. Under  ordinary  circumstances,  a  vessel  ought  to 
be  able  to  protect  herself  from  condemnation,  if  innocent,  by 
such  testimony  as  she  can  obtain  from  her  papers  and  her  offi- 
cers and  crew.  The  laws  of  all  maritime  nations  make  ample 
provision  for  documentary  evidence  of  a  vessel's  true  charac- 
ter, and  the  principal  officers  are  presumed  to  have  always  at 
hand  the  means  of  protection  against  unlawful  capture. 
Hence,  proceedings  in  prize  are  always  hurried  forward  with 
all  convenient  dispatch.    This  is  important  both  to  captors 
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and  owners ;  but  especially  as  to  owners,  if  they  are  innocent, 
in  order  that  their  voyage  may  not  be  unnecessarily  inter- 
rupted. For  this  reason,  all  collateral  questions  are,  as  far  as 
possible,  kept  out  of  the  way,  and  the  enquiry  confined  to 
the  lawfulness  of  the  capture.  Hence  it  is,  that  in  the  arti- 
cle in  the  American  Encyclopedia,  (vol.  10,  p.  364,)  so  much 
relied  upon  by  the  counsel  for  the  libellants,  in  their  argu- 
ment, it  is  said :  "  If  he  (the  claimant)  has  but  a  lien,  or  is  a 
mere  insurer,  or  a  mortgagee  not  in  possession,  he  cannot 
maintain  his  claim,  for  reasons  which  are  found  in  the  incom- 
petency of  such  a  Court  (prize)  to  investigate  such  claims."' 
Certainly,  if  it  had  been  supposed  that  a  decree  in  the  cause 
was  to  settle  anything  else  than  the  one  question  of  prize  or 
no  prize,  this  would  not  have  been  said.  If  an  ordinary 
sentence  of  acquittal  .was  to  have  the  effect  of  determining  all 
conflicting  claims  between  individual  proprietors,  the  Court 
ought  to  be  competent  to  investigate  and  determine  such 
questions.  But  it  is  practically  incompetent,  because  the 
summary  manner  in  which  it  necessarily  acts  is  entirely  un- 
gated to  such  enquiries.  The  master  of  a  vessel  is  not  pre- 
sumed to  have  accurate  information  upon  such  subjects,  and 
it  is  not  usual  for  him  to  keep  on  board  the  evidence  required 
in  the  trial  of  such  causes.  It  has  never  been  supposed,  that, 
when  a  mortgagee  appears  as  claimant,  in  a'Suit  in  Admiralty 
brought  to  enforce  a  maritime  lien,  if  he  defends  successful- 
ly against  the  lien  and  defeats  the  action,  a  decree  dismissing 
the  libel  would  settle  his  rights  as  against  the  mortgagor. 
So,  too,  one  who,  by  asserting  ownership,  defeats  a  con- 
demnation as  prize,  does  not  thereby  establish  his  title  as 
against  a  contesting  owner. 

I  am,  therefore,  clearly  of  the  opinion,  that  the  ordinary 
sentence  of  acquittal  in  a  prize  suit,  even  if  accompanied 
by  an  order  for  the  delivery  of  the  property  to  the  per- 
son appearing  as  claimant  upon  the  record,  does  not  neces- 
sarily divest  others  of  any  title  they  may  have  to  the  subject- 
matter  of  the  capture.  It  only  remains  to  consider  whether 
there  is  anything  in  this  case  to  take  it  out  of  this  general 
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rule.  Certainly,  no  issue  as  to  Prioleau's  ownership  was  di- 
rectly presented  upon  the  record.  The  case  was  submitted 
substantially  upon  the  preliminary  proofs,  and  the  District 
Court  only  decided  that  the  property  was  enemies'  property, 
and,  therefore,  lawful  prize.  The  decree  of  the  Supreme 
Court  simply  reversed  that  of  the  District  Court,  and  ordered 
restoration  of  the  property.  Upon  its  face,  it  only  decided 
that  the  vessel  was  not  enemy  property.  On  the  part  of  the 
United  States,  it  warf  argued,  that  the  register  was  only  "  a 
cover  of  the  rebel  title,"  and,  on  the  part  of  the  captors,  that, 
"  there  was  not  a  particle  of  evidence  to  show  that  the  steamer 
was  ever  enemies'  property."  The  Court,  while  conceding 
that  it  was  not  "  unnatural  or  unreasonable  to  suspect  that 
the  so  called  Confederate  States,  or  their  agents,  had  some 
connection,  if  not  interest  in  her,"  concluded,  that  there  was 
u  no  foundation  of  lpgal  proof  of  the  ownership  of  the  vessel  in 
the  Confederate  States,  on  which  these  circumstances  can  rest, 
or  be  attached,  as  auxiliary  considerations,  to  influence  the 
judgment  of  a  Court."  In  this  there  is  nothing  to  indicate  a 
definitive  decision  as  between  Laird  and  Prioleau,  that  Laird 
was  the  owner  and  Prioleau  not.  All  it  amounts  to  is,  that 
the  captors  had  not  succeeded  in  showing  that  Laird  had 
parted  with  his  title  to  "  the  enemies  of  the  United  States." 
What  the  Court  might  have  decided,  if  the  bill  of  sale  to 
Prioleau  had  beto  in  evidence,  is  not  now  the  question,  but 
what  it  did  decide  upon  the  evidence  actually  presented. 

When  the  mandate  went  down  from  the  Supreme  Court, 
all  the  District  Court  had  to  do  was  to  enter  the  decree  which 
was  ordered  and  deliver  the  fund  in  the  registry  to  the  claim- 
ant. The  effect  of  the  decision  upon  the  appeal  was,  that,  as 
Laird  was  the  apparent  owner,  he  should  have  the  possession. 
So,  too,  when  the  District  Court  acted  upon  the  mandate,  it 
did  not  adjudicate  upon  the  actual  title  of  Laird  to  the  fund, 
but  simply  ordered  that  the  fund  be  given  up  to  him,  as  the 
person  apparently  entitled  to  take  it  out  of  Court.  When 
Foster  &  Thomson  received  the  money  upon  the  authority  of 
Laird,  they  took  it  to  hold,  as  Laird  would  have  held  it,  if  it 
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had  been  paid  to  him  instead  of  them.  As  the  apparent  reg- 
istered owner  of  the  vessel,  he,  under  the  circumstances  of 
the  case,  represented  the  real  owner,  and  would  be  account- 
able for  all  that  came  into  his  hands  in  his  representative 
character.  If  Laird  had  himself  drawn  the  fund,  and  placed 
it  in  the  hands  of  Foster  &  Thomson  for  safe  keeping,  or  if  he 
had  placed  it  upon  special  deposit  in  e  bank,  or  if  he  actually 
held  it  in  his  own  possession  separate  from  his  other  property, 
it  could  not  have  been  subjected  by  these  libellaifts  to  the  pay- 
ment of  their  demand  against  him,  because  he  held  it,  not  in 
Mb  own  right  as  owner,  but  in  trust  for  another.  So  long  as 
Foster  &  Thomson  hold  the  money,  it  is  kept  separate  from 
the  other  property  of  Laird,  and  preserves  its  trust  character. 

Clearly,  if  this  were  all,  the  fund  could  not  be  subjected 
in  this  action.  Prioleau,  upon  the  evidence  submitted  in  this 
ease,  was  the  actual  owner  of  the  vessel  when  captured  and 
when  sold.  The  proceeds,  therefore,  which  had  taken  the 
place  of  the  vessel,  in  the  progress  of  the  suit,  were  his  when 
t  paid  out  of  the  registry  of  the  Court,  and  the  parties  to  whom 
the  payment  was  made  took  them  in  trust  for  him.  They 
have  not  only  been  kept  as  a  distinct  and  separate  fund,  but 
are  proceeded  against  in  this  action  as  such. 

But  it  is  further  insisted,  that,  as  Prioleau  employed  coun- 
sel and  prosecuted  the  appeal  in  the  Supreme  Court,  with 
Laird  upon  the  record  as  claimant,  he  stands  in  the  position 
of  an  enemy  who  has  put  forward  a  neutral  to  claim  his  cap- 
tured property  as  owner,  and  cannot  now  be  heard  to  say 
that  the  neutral  was  not  the  owner  in  fact.  Such  I  do  not 
understand  to  be  the  effect  of  what  was  done.  So  far  as  any- 
thing appears  upon  the  evidence  in  this  case,  Laird  was  in 
truth  the  owner  of  the  vessel  when  she  was  registered,  and 
when  she  sailed  from  Liverpool.  She  may  have  been  built 
upon  the  order  of  Prioleau,  but  there  is  nothing  whatever  to 
show  that  she  actually  belonged  to  him  at  any  time  previous 
to  the  execution  of  the  bill  of  sale.  She  was,  then,  when  she 
sailed,  properly  registered  in  Laird's  name,  and  Prioleau  can- 
not be  said  to  have  put  forward  Laird  as  owner,  because  she 
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went  to  sea  with  a  certificate  of  Laird's  registry  on  board. 
More  than  six  weeks  before  her  capture,  Prioleau  had  entered 
his  bill  of  sale  in  the  custom  house  at  her  port  of  registry, 
and  obtained  a  new  registry  in  his  own  name.  When  she 
was  captured',  she  was  returning  for  the  first  time  to  her  port 
of  registry.  There  was  nothing  in  the  laws  of  Great  Britain 
which  made  it  necessary  to  give  up  the  old  certificate  of 
registry  and  take  out  a  new  one  before  that  time.  When  the 
vessel  was  brought  into  Court,  and  the  preliminary  proofs 
taken  and  filed,  the  master,  in  accordance  with  his  duty,  at- 
tempted, in  the  usual  way,  to  protect  the  interests  of  her 
owners.  Believing  it  to  be  important  to  secure  the  privilege 
of  submitting  further  proof,  and  finding  from  the  ship's 
papers  that  Laird  was  the  registered  owner,  he  made  the 
necessary  formal  claim  for  the  owner,  stating  his  belief  that 
the  registered  owner  still  continued  to  be  the  true  owner. 
By  so  doing  he  raised  no  new  issue  upon  the  pleadings.  The 
Court  had  still  to  be  satisfied  that  the  vessel  was  enemies' 
property.  A  false  claim,  if  discovered,  would  have  been  a 
strong  circumstance  in  favor  of  the  validity  of  the  capture, 
but  still  there  could  not  be  a  condemnation,  unless  the  proof 
satisfied  the  Court  that  not  only  Laird  was  not  the  owner 
but  an  enemy  was. 

As  has  been  seen,  a  formal  claim  was  not  necessary  to 
enable  one  having  a  substantial  interest  in  the  property,  to 
argue  against  the  sufficiency  of  the  captors9  proof.  A  master 
may  employ  counsel  to  appear  for  a  registered  owner  and 
oppose  the  condemnation,  and  he  will,  ordinarily,  be  heard 
upon  the  case  as  made  by  the  libellants,  without  making  him- 
self an  actual  claimant,  in  this  case,  there  is  nothing  to  show 
that  Prioleau  knew  oi  the  pendency  of  the  proceedings  until 
after  the  master  had  secured  an  appeal.  He  simply  did,  after 
this,  what  the  master  might  have  done,  without  entering  a 
claim,  before.  He  argued,  that,  upon  the  proof  as  it  stood, 
there  was  no  case  for  condemnation. 

The  question  here  presented  does  not  arise  between  Prio- 
leau and  the  United  States.    If  all  the  truth  had  been  spread 


SEPTEMBER,   1878.  247 


Gushing  v.  Laird. 


upon  the  record,  a  different  result  might  have  been  readied, 
and  the  captors  might  have  secured  their  prize.  But  that  is 
not  now  the  question.  A  sentence  of  acquittal  has  been  pro- 
nounced, and  an  order  made  for  the  restoration  of  the  prop- 
erty to  the  owner.  If  Prioleau  were  now  asking  to  have  the 
delivery  made  to  him  instead  of  Laird,  the  Court  might  with 
propriety  refuse  to  interfere,  and  leave  him  to  such  remedies 
as  he  was  entitled  to  after  the  money  reached  Laird's  hands, 
on  the  ground  that,  having  waited  until  a  decision  had  been 
reached  at  his  instigation,  it  did  not  lie  in  his  mouth  to  ob- 
ject to  such  a  decree  as  the  record  required.  As  between - 
him  and  Laird,  however,  there  is  no  estoppel,  and,  if  he  is  not 
estopped  as  against  Laird,  he  is  not  as  against  the  libellants. 
They  acquired  no  new  rights  by  the  decree,  and  they  have 
given  Laird  no  new  credit  upon  the  faith  of  it.  Their  rights 
depend  upon  Laird's  actual  title,  and  not  upon  what  Prioleau 
-may  have  done  to  save  the  property.  The  case  of  De  Metton 
v.  Be  Mdloj  (12  East,  234,)  so  much  relied  upon,  is  far  from 
being  like  this.  There,  a  neutral  lent  his  name  to  an  enemy 
to  neutralize  property,  and  the  enemy  put  the  neutral  forward 
as  claimant,  to  prevent  a  condemnation.  The  whole  thing 
was  planned  as  a  deliberate  and  palpable  fraud,  and  the  Court 
said,  that,  after  the  fraud  had  been  successful,  it  would  not 
hear  the  enemy  to  recover  its  fruits  from  his  guilty  confeder- 
ate. As  the  parties  had  combined  to  commit  a  fraud,  and 
'  had  been  successful,  the  law  would  leave  them  in  the  trans- 
action just  wher^  it  found  them.  Here,  there  was  no  fraudu- 
lent combination,  no  putting  forward  for  the  purposes  of  de- 
ception, but  a  simple  contention  that  the  captors  had  not,  by 
their  own  showing,  made  out  their  case.  Prioleau  stands  just 
where  he  would  if,  without  a  claim,  the  District  Court,  upon 
the  proof,  had  acquitted  the  vessel,  and  delivered  her  to 
Laird.  When  he  interfered  in  the  cause,  he  was  not  bound 
to  put  in  more  testimony.  He  had  the  right  to  stand  upon 
the  case  as  made.  In  this  respect  he  did  not  occupy  a  posi- 
tion different  from  other  litigants.  He  was  at  liberty  to  rely 
upon  the  weakness  of  his  adversary's  case,  as  the  strength  of 
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his  own.  The  captors  had  no  claim  upon  him  for  discovery, 
and  he  might  keep  silent  if  he  chose.  His.  promotion  of  the 
cause  after  the  appeal  placed  him  in  no  worse  position  than 
he  wonld  have  been  if  the  same  decree  had  been  rendered 
without  his  interference. 

Neither  do  1  think  that  the  rights  of  the  parties  have 
been  changed  by  what  was  done  by  Foster  &  Thomson  to  get 
possession  of  the  fund.  For  all  the  purposes  of  this  suit, 
they  are  to  be  treated  as  the  representatives  of  Laird,  in  ob- 
taining the  money.  If  Laird  was  not  the  actual  owner  of  the 
fund  in  his  own  right  before  it  was  paid  to  them,  he  was  not 
after.  The  change  of  possession  did  not  change  the  owner- 
ship. The  title  of  Prioleau  reaches  behind  that  transaction, 
and  behind  any  proceeding  of  these  libellants,  here  or  else- 
where, to  reach  the  fund  as  Laird's.  Laird  would  have  taken 
the  money  out  of  Court  as  trustee  for  Prioleau  if  it  had  been 
paid  into  his  own  hands,  and  Foster  &  Thomson,  in  their 
character  as  his  agents,  hold  it  clothed  with  the  same  obli- 
gation. 

This  disposes  of  the  whole  case.  The  money  in  the  hands 
of  Foster  &  Thomson  was  never  the  property  of  Laird,  bnt 
always  of  Prioleau.  Consequently,  the  judgment  of  the 
District  Court  declaring  it  to  be  the  property  of  Laird,  and 
subjecting  it  to  the  decree  against  him,  was  wrong. 

Many  other  important  and  interesting  questions  were  pre- 
sented upon  the  argument,  which,  in  the  view  I  have  taken 
of  the  case,  need  not  now  be  considered.  ,  I  have,  however, 
thought  it  proper  to  find  all  the  facts  upon  which  these  ques- 
tions rest,  in  order  that,  if  there  should  be  an  appeal,  the  whole 
case  may  go  up.  Without  passing  upon  the  validity  of  the 
defence  set  up  in  the  amended  answer  of  the  appellants, 
which  the  late  lamented  Judge  of  the  Circuit  allowed  to  be 
filed  provisionally,  I  have  considered  it  as  part  of  the  case, 
and  found  the  facts  upon  its  allegations. 

The  testimony  in  the  prize  cause,  and  which  is  found  in 
that  record,  cannot  be  considered  here  to  prove  the  facts  put 
in  issue  by  the  pleadings  in  this  case,  but  it  may  be  referred 
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to  for  the  purpose  of  ascertaining  what  was  actually  decided 
there,  if  the  record  leaves  that  question  otherwise  in  donbt. 
The  same  may  be  said  of  the  briefs  of  counsel  and  the  opin- 
ion of  the  Court  upon  the  appeal.  According  to.  my  view  of 
the  matter,  they  are  unimportant,  bnt,  to  present  the  case  in 
fall  to  the  reviewing  Court,  I  have  found  the  facts  they  estab- 
lish, if  admissible,  thus  putting  the  question  of  their  rele- 
vancy upon  the  record. 

Let  a  decree  be  prepared  to  the  effect,  that  the  fund, 
known  as  the  proceeds  of  the  Steamer  Wren,  in  the  hands  of 
Foster  &  Thomson,  when  served  with  process  in  this  action, 
was  not- the  property  of  John  Laird,  Jr.,  the  defendant  in  the 
principal  suit,  and  that  it  cannot  be  subjected  to  the  pay- 
ment of  the  decree  against  him.  All  orders  of  the  District 
Court  inconsistent  with  this  finding  are  reversed  and  set 
aside.  As  the  garnishees  only  have  appealed,  no  order  can 
be  made  in  respect  to  the  decree  against  Laird.  The  costs  of 
the  Court  upon  this  appeal,  and  of  the  District  Court,  so  far 
as  they  relate  to  the  proceedings  under  the  process  of  garnish- 
ment, are  to  be  paid  by  the  libellante. 


Thk  Ocean  Insurance  Company 

vs. 
The  Sun  Mutual  Insurance  Company. 

A  policy  of  reinsurance  on  a  marine  risk,  issued  by  one  insurance  company 
to  another,  insured  "$6,650  on  charter,  $2,650  on  primage,  and  $1,500  on 
property,  on  board  ship  C  8.  Pennell,  at  and  from  New  York  to  San  Fran- 
dsco."  There  were  two  charters  at  risk  during  the  voyage.  The  language 
of  the  policy  was  equally  applicable  to  both,  and  it  was  held  that  the  insured 
had  proved  that  the  insurance  related  to  a  particular  one  of  the  twccharters. 

la  this  rait  on  the  reinsurance  policy,  proof  of  a  judgment  against  the  insured 
company  on  the  policy  issued  by  it,  was,  under  the  circumstances,  held  to  be 
sufficient  proof  of  loss,  and  of  the  insurable  interest  of  the  insured  company. 
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The  defence  of  delay  on  the  part  of  the  insured  company  in  bringing  suit,  over- 
ruled. 

The  insured  company  was  allowed  to  recover  the  amount  it  had  paid  on  the 
judgment  against  it,  and  the  costs  and  expenses  it  had  paid  in  the  suit  which 
resulted  in  the  judgment. 

(Before  Waite,  C.  J.,  Southern  District  of  New  York,  September  13th,  1878.) 

This  was  an  appeal  by  the  libellant,  in  a  suit  in  personam, 
in  Admiralty,  from  a  decree  of  the  District  Court,  (8  Ben- 
edict, 272,)  dismissing  the  libel.     The  following  facts  were 
found  by  this  Court :  "  At  the  several  times  hereinafter  men- 
tioned, the  libellant  and  the  defendant  were  insurance  com- 
panies, engaged  in  the  business  of  insuring  against  losses  by 
perils  of  the  sea.     The  libellant,  to  be  referred  to  herein  as 
the  Ocean  Company,  was  incorporated  under  the  laws  of  the 
State  of  Maine,  and  had  its  principal  place  of  business  at 
Portland  in  that  State.   •  The  defendant,  to  be  referred  to  aa 
the  Sun  Company,  was  incorporated  under  the  laws  of  the 
State  of  New  York  and  had  its  principal  place  of  business  in 
the  city  of  New  York.    On  or  about  January  19th,  1864,  the 
Sun  Company  issued  its  open  policy,  No.  51,564,  to  the  Ocean 
Company,  in  the  usual  form,  for  the  insurance  of  cargoes  at 
and  from  Cuba  to  Boston  or  Portland,  it  being,  however,  ex- 
pressly understood  and  agreed  that  no  risk  would  be  taken 
under  it,  unless  the  Ocean  Company  take  or  have  an  amount 
on  same  risk  equal  to  one-half  the  amount  covered  by  the 
Sun  Company.     On  the  9th  of  February,  1864,  it  was  agreed 
in  writing,  noted  upon  the  policy,  that  the  policy  should 
cover  such  other  risks  as  this  (the  Sun)  Company  may  ap- 
prove and  endorse  thereon.     Under  this  new  arrangement,  the 
clause  limiting  the  risks  to  such  as  the  Ocean  Company  re- 
tained an  interest  in  to  the  extent  named,  to  wit,  an  amount 
equal  to  one-half  that  of  the  Sun,  was  kept  in  force,  but,  Feb- 
ruary 24th,  1864,  the  president  of  the  Sun  Company  wrote 
the  Ocean  Company  as  follows :  '  We  are  willing  that  you  be 
not  obliged  to  retain  a  half  .of  rirfk,  when  you  do  not  wish 
to  do  so,  but  we  reserve  the  right  to  object  to  amount* 
returned,  which  it  is  not  probable  will  be  too  great  very  oftea' 
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A  copy  of  the  policy  issued,  with  the  endorsement  thereon, 
is  printed  in  the  Apostles  .in  this  case,  as  exhibit  No.  1. 
This  policy  was  issued  with  the  expectation  that  it  would  be 
used  by  the  Ocean  Company  for  the  purposes  of  reinsurance, 
an  arrangement  for  such  a  business  on  the  part  of  the  Sun 
Company  having  been  made.    December  24th,  1863,  Charles 
S.  Pennell,  as  an  owner  and  agent  of  the  ship  C.  S.  Pennell, 
of  975  tons  burthen,  and  then  lying  in  the  harbor  of  Portland, 
Maine,  chartered  the  whole  of  the  yessel,  'including  the  state 
rooms  in  cabin,  not  used  by  the  officers,  and  deck  rooms,  not 
used  for  the  crew  or  for  sails  and  stores,'  to  Sutton  <fc  Co*, 
for  a  voyage  from  New  York  to  San  Francisco.    No  cargo 
was  to  be  received  on  board,  except  with  the  written  consent 
of  the  charterers ;  and  they  were  to  pay  'for  the  charter  or 
freight,'  on  the  good  and  proper  discharge  of  the  cargo  in 
San  Francisco,  $26,500,  less  two  and  one-half  per  cent,  com- 
mission.   George  M.  Melcher  was,  at  the  time,  master  of  the 
ship,  and  his  primage  on  the  freight  money,  if  earned,  would 
have  been  $1,325.   This  charter  will  be  referred  to  as  the  San 
Francisco  charter.    After  the  making  of  this  charter,  the  ves- 
sel sailed  from  Portland  to  New  York,  and  was  there  put  up 
and  advertised,  by  Sutton  <fc  Co.,  as  a  general  ship  for  San 
Francisco.    That  firm,  at  that  time,  represented  what  was 
known  as  the  *  Dispatch  line  of  San  Francisco  packets.'    Jan- 
nary  30th,  while  the  ship  was  in  New  York,  loading  under 
her  San  Francisco  charter,  and  advertised  for  that  voyage,  her 
master  chartered  her  again  to  the  Peruvian  Government.    By 
the  terms  of  this  charter  she  was  to  sail  from  New  York,  '  on 
or  before  June  1st,  1864,  to  San  Francisco,  and  thence  proceed, 
with  all  convenient  dispatch,  to  Callao,  Peru,'  and  from  thence, 
if,  on  inspection,  she  should  be  ftrand  to  be  well  conditioned 
for  the  voyage,  to  the  Chincha  Islands,  for  a  cargo  of  guano, 
to  be  taken  to  Hamburg  or  Botterdam.    The  freight  to  be 
paid  was  at  the  rate  of  £4  per  ton  of  20  cwt.,  British  net 
weight,  of  guano,  subject)  however,  to  a  deduction  of  five 
drillings  per  ton,  if  the  vessel  was  not  ready  in  Callao  to  pro- 
ceed to  the  Chinchas  by  December  15th.    This  charter  will 
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be  referred  to  as  the  Botterdam  charter.     On  the  25th  of 
February,  1864,  while  the  Bhip  was  in  New  York  loading, 
Charles  S.  Pennell,  a  part  owner,  took  from  the  Ocean  Com- 
pany a  policy,  insuring  his  interest  in  the  ship  for  $8,000, 
against  war  risks,  and  his  interest  in  the  Botterdam  charter 
for  $8,000,  against  marine  risks,  on  the  voyage  between  New 
York  and  the  Chinchas.     In  this  policy,  the  duration  and 
locality  of  the  risk  was  described  as  c  at  anil  from  New  York, 
to,  at  and  from  San  Francisco,  Callao  and  the  Chinchas.9 
George  M.  Melcher  was,  at  the  time,  owner  of  one-eighth  of  the 
ship,  and  master.     On  the  20th  of  March,  he  wrote  one  Saw- 
yer, his  agent  at  Portland,  advising  that  the  ship  was  about 
ready  to  sail,  and  directing  that  insurance  be  effected  on  his 
interest, as  follows: '  War  risk  to  San  Francisco,  ship,  $5,000; 
charter  to  San  Francisco,  $26,500,  £,  $3,300 ;  primage  on  same, 
$1,325 ;  homeward  charter  from  Chinchas,  insure  out,  say, 
1,750  tons,  at  £4,  £7,000,  at  currency  rate  of  exchange, 
$52,400,  my  £,  $6,550 ;  primage  on  same,  $2,650 ;  chronom- 
eters, Dent,  1883,  Negos,  1261,  $500 ;  and  on  our  effects, 
clothing,  &c,  $1,000 ;  making,  total,  $19,425.'    In  the  same 
letter  it  was  said :  *  I  think  you  had  better  put  5  or  $6,000 
more  marine  risk,  in  case  I  should  lose  the  ship.'    Upon  re- 
ceipt of  this  letter,  Sawyer  applied  to  the  Ocean  Company 
for  a  policy  upon  the  Rotterdam  charter,  primage  and  personal 
effects,  to  San  Francisco.    In  doing  so  he  exhibited  his  letter 
of  instructions  and  explained  fully  all  the  circumstances. 
The  risk  was  accepted,  and  a  policy  issued,  March  23d,  in 
which  the  risk  was  described,  as  follows :  '  $6,550  on  charter, 
$2,650  on  primage,  and  also  $1,500  on  property  on  board 
ship  Chas.  S.  Pennell,  at  and  from  New  York  to  San  Fran- 
cisco/   On  the  same  day,Hhe  Ocean  Company  insured  the 
master  for  $3,000,  on  his  interest  in  the  ship,  during  the  whole 
of  her  voyage,  describing  the  duration  and  locality  of  the  ride 
as, '  at  and  from  New  York,  to,  at  and  from  San  Francisco 
and  Chinchas,  with  usual  liberties  at  Callao,  to  her  port  of 
advice  and  discharge  in  Europe.9   On  the  same  23d  of  March, 
the  president  of  the  Ocean  Company  wrote  the  vice-president 
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of  the  Sun,  as  follows :  i  *    *    *    I  also  enclose  returns  for 
registry,  as  follows :  *    *    *    $5,000  on  ship  C.  S.  Pennell, 
to  San  Francisco  and  Chinchas,  war ;  $5,000  on  fr.  of  do., 
marine    *    *    *    p.  s.  I  also  enclose  an  additional  return 
for  insurance  on  charter,  primage  and  property,  per  ship 
C.  S.  Pennell,  to  San  Francisco  only.'     The  returns  enclosed 
m  this  letter  were  as  follows :  '  To  the  Sun  Mutual  Insurance 
Company :  Enter  on  open  policy  of  this  company,  No.  51,564, 
$5,000  on  charter  of  ship  Chas.  S.  Pennell,  at  and  from 
New  York,  to,  at  and  from  San  Francisco  and  Callao  to  Chin- 
chas.   Kate,  three  per  cent,  on  board.    New  York,  March  23d, 
1864.    J.  W.,  V.-P.  Ocean  Ins.  Co.,  Per  G.  A.  W.,  Sec'y.' 
'  To  the  Sim  Mutual  Insurance  Company :  Enter  on  open 
policy  of  this  company,  No.  51,564,  war  risk  only,  $5,000  on 
ship  Chas.  S.  Pennell,  at  and  from  New  York,  to,  at  and 
from  San  Francisco  and  Callao  to  Chinchas.    Bate,  three  per 
cent  on  board.     New  York,  March   23d,   1864.     J.  W., 
V.-P.  Ocean  Ins.  Co.,    Per  G.  A.  W.,  Sec'y.'      'To  the 
Sun  Mutual  Insurance  Company :  Enter  on  open  policy 
of  this  Company,   No.  51,564,   $6,550  on   charter,  $2,650 
on  primage,  and  $1,500  on  property  on  board  ship  Chas.  S. 
Pennell,  at  and  from  New  York  to  San  Francisco,  including 
war  risk.    Bate,  six  per  cent,  on  board.     New  York,  March 
23d,  1864.      J.  W.,  V.-P.  Ocean  Ins.  Co.,  Per  G.  A.  W., 
Sec'y.'     The  first  and  second  of  these  returns  were  for  rein- 
surance on  the  risks  taken  for  Charles  S.  Pennell,  and  the  last 
on  account  of  the  risk  taken  in  favor  of  the  master  on  the 
Rotterdam  charter  and  personal  property  on  board,  from 
New  York  to  San  Francisco.     The  risk  on  the  vessel  taken  in 
fayor  of  the  master  at  the  same  time,  was  not  reported  to  the 
Ocean  Company.    Upon  the  receipt  of  this  letter,  with  its 
enclosures,  the  vice-president  of  the  Sun  Company  wrote 
the  Ocean  Company,  under  date  of  May  24th,  as  follows : 
Your  favor  of  the  23d  inst.  is  received,    *    *    *    and  returns 
as  stated.    Those    *    *    on  charter,  &c,  per  Chas.  S.  Pen- 
nell, $10,700  in  conformity  thereto.    For  the  marine  risk  per 
Chas.  S.  Pennell  to  San  Francisco,  thence  to  Callao  and  Chin- 
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chas,  onr  regular  tariff  rate  is  four  and  one-half  per  cent.;  the 
war  risk  on  same  is  worth  the  same,  but  we  propose  to  enter 
for  both  marine  and  war,  on  $5,000,  for  four  per  cent.'  To 
this  the  president  of  the  Ocean  Company  replied,  under  date 
of  March  26th,  as  follows :  '  Your  favor  of  the  24th  inst  ia 
received.  I  think,  really,  considering  that  you  have  the  risk 
on  charter,  primage  and  property  to  San  Francisco  at  full 
rates,  you  should  take  the  war  and  marine  to  San  Francisco 
and  Chinchas  on  C.  S.  Pennell,  at  six  per  cent.,  as  there  is  or 
will  be  but  little  risk  in  the  Pacific,  after  leaving  San  Francisco. 
I  can  have  both  risks  taken  at  less  than  these  rates  *  *  *  / 
In  response  to  this,  the  vice-preBident  of  the  Sun  wrote, 
under  date  of  March  27th,  as  follows  :  *  Your  favor  of  the 
26th  inst.  is  received  with  a  return  *  *  *  which  is  en- 
tered in  conformity  thereto,  as  have  also  been  the  returns  of 
the  23d  inst.  per  ship  C.  S.  PennelL'  The  endorsement  of 
these  returns  upon  the  open  policy,  was  as  follows : 
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S.  Francisco,  Callao  and  Chinchas,  On  Charter,  $5,000  8  $150  Marine. 

"  Vessel,      5,000  8     150  War  only. 

San  Francisco,  "   Charter,    6,550  6    898  War  and  Marina, 

"   Primage,  2,650  6    159      « 
-   Property,  1,500  6      90     "  "     ' 

At  the  time  these  returns  were  made  and  accepted,  the  Sun 
Company  had  actual  knowledge  of  the  San  Francisco  charter, 
and  had  taken  risks  on  cargo  shipped  on  board  the  vessel  to 
San  Francisco  under  it.  When  the  returns  were  made  by  the 
Ocean  Company  to  the  Sun,  for  acceptance  and  endorsement, 
no  special  mention  was  made  of  the  Rotterdam  charter,  and 
no  information  was  given  the  Sun  Company  of  what  had 
transpired  between  the  Ocean  Company  and  the  agent  of  the 
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mister,  when  the  insurance  was  effected.  No  allusion  was 
made  to  the  letter  of  the  master  to  his  agent,  which  was 
shown  the  president  of  the  Ocean  in  connection  with  the  ap- 
plication to  that  company,  and  the  Sun  Company  had  no 
other  knowledge  of  the  existence  of  the  Rotterdam  charter, 
than  such  as  is  to  be  inferred  from  the  correspondence  which 
preceded  the  acceptance  of  the  risk.  Both  the  president  of  the 
Ocean  Company  and  the  vice-president  of  the  Sim  Company 
are  dead.  The  first  named,  died  in  July,  1869,  and  the  last, 
some  time  before  January  1st,  1867.  The  ship  sailed  from 
New  York  to  San  Francisco  about  the  1st  of  April,  1864, 
having  on  board  a  full  cargo  under  her  San  Francisco  char- 
ter. Having  met  with  a  disaster  on  the  voyage,  she  put  into 
Rio  Janeiro,  where  she  was  condemned  and  sold  and  the  voyage 
broken  up.  The  loss  under  the  risk  taken  in  favor  of  Charles 
S.  Pennell,  both  on  the  ship  and  the  Rotterdam  charter,  were 
paid  by  the  Sun  Company  without  objection,  October  23d, 

1865,  and  May  5th,  1866.  In  due  time  after  the  loss  occurred, 
the  master  filed  with  the  Ocean  Company  his  proofs  under 
his  policy  on  account  of  the  Rotterdam  charter  and  his  pri- 
mage thereon.  These  proofs  were  promptly  forwarded  by 
the  Ocean  Company  to  the  Sun,  and  no  objections  to  their 
form  were  ever  made.  Payment  was  refused  by  the  Sun 
Company,  on  the  ground  that  the  master  was  over-insured, 
and  also  upon  the  ground  that  the  ship  had  been  fraudulent- 
ly cast  away,  and  the  Ocean  Company  was  advised  not  to  pay 
the  claim,  on  that  account.  Pursuant  to  this  advice,  pay- 
ment was  refused  by  the  Ocean  Company,  and,  in  October, 

1866,  Melcher,  the  master,  commenced  suit  upon  his  policy 
in  the  Courts  of  Maine.  Of  the  commencement  of  this  suit 
notice  was  immediately  given  the  Sun  Company  by  the 
Ocean  Company,  and  the  Sun  Company  interested  itself  in 
the  preparation  for  defence.  An  agent  of  those  interested, 
including  another  company  having  a  risk  upon  the  voyage, 
was  sent  to  Rio  Janeiro  to  ascertain  the  facts  in  relation  to 
the  loss,  and  report.  In  the  meantime,  the  suit  upon  the 
policy  was  suffered  to  remain  in  Court  without  being  pressed. 
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At  the  October  Term,  1869,  the  counsel  for  the  plaintiff  in- 
sisting that  something  should  be  done,  it  was  agreed,  on  be- 
half of  the  Ocean  Company,  that  the  case  should,  if  possible, 
be  tried  at  the  January  Term,  1870.  In  November,  or  late 
in  October,  1869,  the  counsel  on  the  part  of  the  Ocean  Com- 
pany visited  New  York  for  the  purpose  of  having  a  personal 
interview,  in  respect  to  the  case,  with  the  officers  of  the  Sun 
Company,  He  there  met  the  then  vice-president  of  the 
company.  At  the  interview  which  then  took  place,  the 
points  of  defence  that  had  been  previously  suggested  by  the 
companies  having  been  discussed,  the  counsel  stated,  that,  in 
his  opinion,  they  could  not  be  sustained  by  the  evidence,  but 
that  he  intended  to  make  the  point  that  the  Rotterdam 
charter  was  not  included  in  the  risk  as  described  in  the 
policy.  He  said,  however,  that  he  had  been  informed  by  the 
attorneys  who  conducted  the  case  for  the  plaintiff,  that  they 
had  extrinsic  evidence  which  would  establish  the  liability, 
and  which  they  expected  to  introduce.  This  extrinsic  evi- 
dence he  considered  inadmissible,  but  he,  at  the  same  time, 
said,  that,  if  admitted,  the  defence  to  the  action  would  un- 
doubtedly fail.  He  then  informed  the  Sun  Company,  that, 
upon  the  presentation  of  the  evidence  on  the  trial,  he  should 
object  to  its  admission  and  he  had  no  doubt  the  presiding 
judge,  under  the  practice  in  that  State,  would  take  advice  of 
the  Supreme  Court  upon  that  question,  before  proceeding 
further.  If  the  evidence  was  ruled  out,  he  expected  to  suc- 
ceed in  his  defence,  but,  if  admitted,  he  had  little  hopes.  He 
did  not  at  that  time  know  precisely  what  the  testimony 
would  be,  and  he  did  not  communicate  to  the  company  the 
particular  facts  relied  upon.  At  the  conclusion  of  the  inter- 
view, he  was  instructed  by  the  vice-president  of  the  Sun 
Company  to  go  forward  with  the  defence  and  make  every  point 
possible.  He  was  paid,  at  the  time,  one  hundred  dollars,  for 
which  he  gave  a  receipt  as  follows :  '  New  York,  Nov.  2d, 
1869.  Received  from  the  Sun  Mutual  Insurance  Company 
one  hundred  dollars,  on  account  of  legal  expenses  and  services 
for  defending  the  Ocean  Insurance  Company,  of  Portland, 
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from  claim  for  loss  on  charter  and  primage  in  case  of  the  ship 
C.  S.  Pennell,  reinsured  by  the  Sun  Mutual  Insurance  Com- 
pany for  the  Ocean  Insurance  Company.  John  Band.'  At 
the  April  Term,  1S70,  the  cause  came  on  for  trial  and  the 
questions  were  raised  upon  the  admissibility  of  the  extrinsic 
evidence,  and  reported  to  the  Supreme  Court  for  its  opinion. 
The  testimony  objected  to  included  the  deposition  of  Saw- 
yer, the  agent  of  the  insured,  as  to  what  transpired  between 
him  and  the  Ocean  Company  at  the  time  the  insurance  was 
effected;  the  letter  from  the  insured  to  Sawyer  specifying 
the  risk  to  be  taken,  and  which  was  submitted  to  the  com- 
pany  by  the  agent,  as  showing  the  authority  under  which  he 
acted ;  and,  also,  the  Rotterdam  charter.  On  the  6th  of  Oc- 
tober, 1870,  the  attorneys  of  the  Ocean  Company  sent  the 
Sun  Company  a  copy  of  the  case  thus  made,  which  contained 
a  statement  of  the  evidence  offered  and  objected  to.  In  the 
letter  transmitting  this  document,  the  attorneys  said :  '  The 
question  now  presented  to  our  Court  is  simply,  whether  he 
(the  insured)  shall  be  allowed  to  put  in  the  testimony.  If 
not  allowed,  there  is  an  end  of.  the  case.  If  allowed,  then  we 
go  to  trial  upon  other  points  of  defence.'  In  reply  to  this, 
the  President  of  the  Sun  Company  wrote  as  follows :  '  New 
York,  Oct.  15,  1870.  .  Messrs.  J.  &  E.  M.  Eand,  Portland, 
Me.  Gents :  Tours  of  6th  inst.  was  duly  received,  also  the 
printed  documents  which  you  sent,  and  which  we  have 
perused  carefully.  It  is  shown  by  the  testimony  that  the 
policy  was  made  in  accordance  with  the  application  of  the 
plaintiff,  and  that  there  was  no  misunderstanding  in  relation 
thereto,  calling  for  the  admission  of  evidence  outside  of  the 
policy,  to  explaiti  it.  Certainly,  none  would  be  admissible  to 
contradict  it,  for  that  would  be  setting  up  a  new  contract 
other  than  the  policy  itself  which  is  sued  upon.  It  is  im- 
portant, therefore,  to  have  excluded  all  evidence  tending  to 
contradict  the  policy.  By  the  policy  as  made,  the  plaintiff 
insured  on  charter,  New  York  to  San  Francisco,  $6,550 ;  on 
primage,  $  ;  on  personal  effects,  $  .     There  is  no 

such  charter  shown,  but  the  plaintiff  sets  up  a  charter  to  San 
Vol.  XV.— 17 
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Francisco  and  ports  beyond,  as  described  in  the  charter  party. 
The  insurance  of  the  charter  to  San  Francisco  was  an  in- 
surance of  only  a  part  of  said  charter — not  amounting  even 
to  a  part  insurance  of  the  charter — because,  as  the  charter 
party  is  to  the  effect  that  no  money  is  to  be  paid  by  the 
charterers  unless  the  whole  round  voyage  is  performed,  and 
the  contract  being  indivisible,  if  no  money  was  to  be  paid  for 
the  passage  to  San  Francisco,  the  plaintiff  had  no  insurable 
interest  in  that  part  of  the  charter.  Besides,  the  ship  was 
loaded  to  her  full  'capacity  and  was  carrying  full  freight  on 
said  passage  outside  of  the  charters,  which  was  covered  under 
special  policies.  .  The  plaintiff  has,  therefore,  by  the  perils  in- 
sured against  in  the  policy,  suffered  no  loss  beyond  what  he 
has  already  been  indemnified  for  under  his  policy  on  freight. 
The  interest  of  the  plaintiff  in  the  passage  to  San  Francisco 
was,  therefore,  an  impossible  interest.  1  do  not  mean  to  say 
that  he  had  no  interest  in  the  charter  party,  but  the  risk 
under  our  policy,  being  only  to  San  Francisco,  ended  before 
the  charter  party  could  by  any  possibility  be  performed.  I 
think,  therefore,  that  the  main,  question  is  the  question  of  in- 
terest, and  think  that  the  above  reasons  will  be  found  sound 
in  law.  Please  let  me  hear  from  you  as  to  your  opinion  of 
them,  and  also  as  to  your  line  of  defence — what  your  points 
are — in  order  that  I  may  be  able  to  form  some  opinion  as  to 
the  ultimate  issue  of  the  suit.  Yours  respectfully,  J.  P. 
Paulison,  President.*  In  or  about  January,  1872,  the  Su- 
preme Court  decided  that  the  testimony  was  admissible,  and, 
on  the  16th  of  that  month,  the  attorneys  advised  the  Son 
Company  of  the  result,  and  sent  a  copy  of  the  opinion  de- 
livered. They  also  said  that  the  case  would  probably  come  up 
again  for  hearing  in  a  week  or  two,  and  asked  that  papers  of 
any  kind,  relating  to  the  defence,  in  the  possession  of  the  Sun 
Company,  might  be  forwarded  to  them  at  once.  Upon  the 
receipt  of  this  last  letter,  the  case  was  submitted  by  the  Sun 
Company  to  its  counsel  in  New  York,  who  gave  his  opinion, 
in  writing,  to  the  effect,  '  that  the  Sun  Mutual  Insurance  Com- 
pany's liability  under  the  reinsurance  policy  cannot  be  ex- 
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tended  beyond  the  obvious  import  of  the  terms  in  which  it  is 
expressed.  The  letter  of  Melcher,  ordering  the  insurance, 
not  having  been  exhibited  to  them,  nor  the  explanations  of 
Sawyer  made  to  them,  they  cannot  be  affected  by  them ;  and, 
hence,  if  the  admission  of  extrinsic  evidence,  as  to  what  took 
place  between  Sawyer  and  the  Ocean  Company,  when  the 
original  insurance  was  made,  varies  the  case,  as  between  that 
company  and  Melcher,  from  what  it  appears  to  be  on  the 
face  of  the  original  policy,  I  cannot  see  that  it  is  a  matter 
which  concerns  the  Sun  Company.'  January  29th,*  a  copy  of 
this  opinion  was  forwarded  by  the  Sun  Company  to  the 
attorneys  in  Portland,  and  attention  called  to  its  contents. 
At  the  January  Term,  1872,  the  cause  was  again  tried,  and, 
the  testimony  being  all  in,  the  case  was  withdrawn  from  the 
jury  and  submitted  to  the  Court,  to  enter  such  judgment  as 
law  and  the  evidence  required.  The  point  was  directly 
made,  by  the  Ocean  Company,  that  the  policy  never  at- 
tached, because  the  ship  never  actually  or  legally  sailed 
nnder  the  Rotterdam  charter.  On  the  12th  of  July,  1872* 
the  case  having  been  printed,  a  copy  was  sent  by  the 
attorneys  in  Portland  to  the  Sun  Company,  with  a  state- 
ment that  the  cause  would  come  on  for  argument  before  the 
foil  bench  in  a  few  days.  Permission  was  also  asked  to 
draw  on  the  company,  at  sight,  for  five  hundred  dollars,  on 
account  of  fees  and  disbursements.  On  the  15th  of  July,  the 
Sun  Company  replied,  denying  its  liability  to  pay  fees,  and 
saying  that,  '  ae  the  suit  is  against  the  Ocean  Company  and 
not  against  us,  you  must  look  to  them  for  your  fees.'  It  ia 
also  said,  in  the  latter,  that,  when  the  payment  of  $100  was 
made,  in  November,  1869,  the  case,  as  subsequently  developed, 
was  not  fully  understood.  A  judgment  was  afterwards 
rendered  in  the  suit  against  the  Ocean  Company,  for  $9,200 
and  interest  from  April  27th,  1865.  This  judgment  was  sat- 
isfied by  payments  of  the  Ocean  Company,  as  follows: 
July  19th,  1873,  $4,234  39;  July  21st,  1873,  $10,086  55. 
The  costs  in  the  action,  which  were  included  in  this  payment> 
were  $574  17.     The  account  of  the  counsel  in  the  cause  for 
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their  professional  services  and  disbursements,  over  and  above 
the  $100  paid  by  the  Sun  Company,  was  $1,164  70.  This 
was  also  paid  by  the  Ocean  Company,  July  23d,  1 873,  and 
was  reasonable.  Payment  of  the  amount  of  the  judgment 
and  the  account  for  counsel  fees  was  duly  demanded  of  the 
Sun  Company  by  the  Ocean  Company  before  the  commence- 
ment of  this  suit  a^d  refused." 

Enos  N.  Taft  and  Robert  D.  Benedict,  for  the  libellants. 

Joseph  H.  Choate  and  Charles  H.  Tweed,  for  the  respond- 
ents. 

Waite,  Ch.  J.  The  important  question,  which  presents 
itself  at  the  outset  of  this  case,  is,  whether  the  Sun  Company'6 
policy  covers  the  Rotterdam  charter.  The  language  is, "  $6,550 
on  charter,  $2  *650  on  primage,  and  $1^500  on  property  on  board 
ship  C.  S.  Pennell,  at  and  from  New  York  to  San  Francisco." 
This  is  to  be  construed  in  the  light  of  the  circumstances  which 
surrounded  the  parties  when  the  contract  was  made.  These 
were :  1.  That  the  Ocean  Qompany  did  insure  that  charter, 
and  did  not  insure  any  other;  2.  That  the  only  interest  which 
that  company  had  in  that  charter  was  as  insurer ;  3.  That  it 
had  no  insurable  interest  whatever  in  the  San  Francisco  char- 
ter ;  4.  That  the  Sun  Company,  when  it  took  the  risk,  had  full 
knowledge  of  the  San  Francisco  charter,  and  of  its  general  pro- 
visions ;  5.  That  the  arrangement  between  the  two  companies 
contemplated  principally,  if  not  altogether,  the  reinsurance, 
by  the  Sun  Company,  of  risks  taken  by  thfc  Ocean  ;  6.  When 
the  risk  was  taken  by  the  Sun  Company,  both  parties  supposed 
it  covered  that  taken  by  the  Ocean ;  7.  There  was  no  actual 
fraud  on  the  part  of  the  Ocean  Company,  and  there  was  no  in- 
tentional concealment  or  misrepresentation. 

The  Maine  Court  decided,  that  the  words,  "  at  and  from 
New  York  to  San  Francisco,"  were  not  used  to  describe  the 
charter  insured,  but  the  localiiy  and  duration  of  the  risk.  In 
that  I  fully  concur.    The  opinion  of  Judge  Walton  is  entirely 
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satisfactory  to  my  mind,  and  I  shall  not  attempt  to  add  to 
what  he  has  said.  In  fact,  I  do  not  understand  it  to 
be  contended  now,  that  if,  in  reality,  the  minds  of  the  two 
companies  met  npon  a  contract  for  the  insurance  of  the  Rot- 
terdam charter,  it  may  not  be  proved.  The  real  controversy 
ie,  as  to  whether  or  not  that  was  the  contract,  and  not  as  to 
the  admissibility  of  extrinsic  evidence  to  prove  it. 

It  is  quite  true,  that  the  burden  of  showing  that  the  risk 
was  taken  upon  the  Rotterdam  charter  is  upon  the  Ocean 
Company.  There  were  two  charters  at  risk  during  the  voy- 
age. The  language  of  the  policy  is  equally  applicable  to  both, 
and  it  is,  therefore,  incumbent  on  the  insured  to  prove  to 
which  it  actually  does  relate.  It  is  not  contended  that,  when 
the  risk  was  taken,  the  letter  of  Melcher  to  Sawyer,  or  the 
explanations  of  Sawyer  to  the  Ocean  Company,  were^com- 
municated  to  the  Sun.  If  there  is  not  enough  to  charge  the 
Sun  Company  without  this,  there  can  be  no  recovery. 

Every  contract  is,  if  possible,  under  the  settled  rules  of 
construction,  to  be  so  interpreted  as  to  give  it  some  effect.  If 
this  policy  is  confined  to  the  San  Francisco  charter,  it  can 
have  no  effect,  as  the  Ocean  Company  had  no  insurable  inter- 
est in  that  charter.  There  was  nothing  illegal  in  the  arrange- 
ment by  which  the  ship  became  bound  to  fill  the  two  charters, 
after  leaving  New  York  and  before  her  return.  Neither  did 
one  of  the  charters  interfere  with  the  other.  That  to  San 
Francisco  did  not  prevent  the  ship  from  going  to  Callao  and 
the  Chinchas,  after  discharging  her  cargo  at  San  Francisco  ; 
and  that  to  Rotterdam  did  not  forbid  thp  taking  on  cargo  in 
New  York  to  be  delivered  in  San  Francisco,  while  on  the  way 
to  the  Chinchas  for  the  guano  to  be  carried  to  Rotterdam. 
The  Rotterdam  charter  was  satisfied  in  this  particular,  if  the 
ship  left  New  York  by  June  1st,  and  was  ready  to  sail  from 
Callao  for  the  Chinchas  within  a  reasonable  time  after  Decem- 
ber 15th. 

It  is  clear,  from  the  evidence,  that,  when  the  risk  was 
taken  by  the  Sun,  it  knew  of  the  two  charters.  Knowledge  of 
that  to  San  Francisco  is  conceded.    In  fact,  this  knowledge  is 
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made  one  of  the  elements  of  the  defence  in  this  action.   To  mj 
mind,  also,  knowledge  of  that  to  Rotterdam,  or,  what  is  equiv- 
alent, of  some  charter  to  be  in  existence  after  the  ship  left 
San  Francisco,  and  before  she  returned  from  the  voyage  on 
which  she  was  about  to  sail,  is  equally  well  established.    The 
same  letter  from  the  Ocean  Company,  which  tendered  this 
risk,  tendered  another  upon  a  charter  expected  to  be  in  jeo- 
pardy after  the  ship  left  San  Francisco.     Otherwise,  a  pre- 
mium for  insurance  "  at  and  from  New  York,  to,  at  and  from 
San  Francisco  and  Callao  to  Chinchas,"  would  not  have  been 
paid.    This  could  not  have  been  the  San  Francisco  charter, 
for  all  freight  under  that  would  have  been  earned  upon  the 
delivery  of  the  cargo  at  San  Francisco.     The  risk  thus  ten- 
dered was  accepted,  and  the  loss,  when  it  occurred,  paid. 
When  the  proofs  of  loss  were  presented,  and  the  payments 
made,  both  the  president  of  the  Ocean  Company,  who  ten- 
dered the  risk,  and  the  vice-president  of  the  Sun,  who  accepted 
it,  were  living,  and  no  doubt  seems  to  have  been  entertained 
by  them  that  the  policy  under  which  the  claim  was  made  cov- 
ered the  Rotterdam  charter.    When  the  Ocean  Company  ten- 
dered the  Sun  the  risk  which  is  now  under  consideration,  it 
must  have  had  in  mind  the  Rotterdam  charter  only,  because  it 
had  no  interest  whatever  in  that  to  San  Francisco.    It  was 
seeking  indemnity  against  the  liability  it  had  incurred,  and 
that  was  on  account  of  the  Rotterdam  charter  alone.    There 
cannot  be  reinsurance,  if  there  is  not  insurance  to  be  insured 
against. 

It  remains  only^to  consider,  whether  the  Sun  Company 
did,  in  fact,  accept  the  risk,  supposing,  and  having  the  right 
to  suppose,  it  related  to  the  San  Francisco  charter,  and  not  to 
the  Rotterdam.  The  application  was  for  reinsurance  upon  a 
charter — that  is  to  say,  freight  to  be  earned  under  a  charter- 
to  be  fulfilled  during  the  voyage  upon  which  the  ship  was  to 
enter  when  she  sailed  from  New  York.  As  there  were  two 
charters,  both  known  to  the  Sun,  that  company  ought  to  have 
understood  that  the  application  related  to  the  charter  which 
had  already  been  insured  by  the  Ocean.    A  policy  isaned 
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under  such  circumstances  will  be  presumed  to  refer  to  that 
charter,  unless  a  contrary  intention  is  clearly  manifested. 
Certainly,  no  intention  to  exclude  the  Rotterdam  charter  was 
manifested  in  this  case.  The  correspondence,  which  contains 
all  the  evidence  there  is  upon  the  subject  previous  to  the  ac- 
ceptance of  the  risks,  makes  no  mention,  directly  or  indirectly, 
of  any  other  charter.  Each  of  the  other  applications  which 
accompanied  this,  indicates,  in  the  most  unmistakable  terms, 
that  the  voyage  upon  which  the  ship  was  to  sail  would  not 
end  at  San  Francisco,  and  that  she  contemplated  other  service 
than  that  required  by  her  San  Francisco  charter.  Under  one 
of  these  applications,  a  risk  upon  the  Rotterdam  charter  was 
confessedly  taken,  and,  in  the  letter  which  preceded  the  ac- 
ceptance of  that  risk,  and  upon  which  it  was  largely  predicated, 
allusion  is  made  to  the  present  application  in  terms  which  in- 
dicate very  strongly  that  both  referred  to  the  same  charter, 
bnt  to  different  interests.  The  language  is  :  "  I  think  really,, 
considering  you  have  the  risk  on  the  charter,  primage  and 
property  to  San  Francisco,  at  full  rates,  you  should  take  the 
war  and  marine  to  San  Francisco  and  Chinchas  *  *  at  six 
per  cent.,  as  there  is,  or  will  be,  but  little  risk  in  the  Pacific, 
after  leaving  San  Francisco."  Equally  significant  was  the 
form  of  the  present  application  itself.  It  was  added,  by  way 
of  postscript,  to  the  letter  which  transmitted  the  other,  and 
which,  as  has  just  been  said,  embraced  the  Rotterdam  charter. 
The  words  are :  "  I  also  enclose  an  additional  return  for  insur- 
ance on  charter,  primage  and  property  to  San  Francisco  only." 
There  cannot  be  a  doubt,  if  another  charter  was  intended,  it 
would  have  been  so  said. 

Another  important  consideration  is,  that  the  charter  to  be 
insured  was  one  upon  which  the  primage  was  to  be  $2,650. 
No  San  Francisco  charter  alone  could  have  been  expected  to 
furnish  such  an  amount  of  primage,  and,  taken  in  connection 
with  the  Chinchas,  as  it  must  be,  as  a  point  in  the  voyage,  a 
guano  contract  of  some  kind  is  clearly  indicated. 

This  much  for  the  evidence  of  what  occurred  before  the 
risk  was  taken.     That  which  happened  afterwards  is  no  less 
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significant.    When  the  loss  occurred,  and  the  first  proofs  were 
made,  the  officers  of  the  two  companies,  active  in  taking  the 
risks,  were  alive.    No  intimation  was  then  given  by  either 
that  the  risk  did  not  cover  the  loss  that  was  claimed.     The 
only  ground  of  defence  put  forth  by  the  Sun  Company  was, 
that  there  had  been  over-insurance  and  fraud.    To  establish 
this,  an  agent  was  sent  to  Rio  Janeiro  for  testimony.     Cer- 
tainly, if  it  had  not  then  been  supposed,  by  these  officers,  that 
the  policy  covered  the  loss,  no  such  trouble  would  have  been 
taken,  and  no  such  expense  incurred.    It  is  to  be  borne  in 
mind,  also,  that  this  suggestion  of  defence  came  from  the  Son 
Company,  and  no  other  seems  to  have  been  thought  of  until 
after  both  the  president  of  the  Ocean  and  the  vice-president  of 
the  Sun  were  dead,  and  it  was  apparent  that  the  evidence  was 
not  sufficient  to  relieve  the  companies  from  their  responsibility 
on  that  ground.     Then,  for  the  first  time,  the  counsel  sug- 
gested that  the  policies  did  not  cover  the  Rotterdam  charter, 
and  that  point  was  put  forward  "to  defeat  the  swindling 
claim."    It  was  not  until  long  after  this,  wben,  by  the  extrin- 
sic evidence,  the  parties  were  driven  to  their  original  defences, 
that  the  Sun  Company  claimed  to  occupy  a  different  position, 
in  respect  to  the  case,  from  the  Ocean.    The  risk  was  taken 
March  23d,  1864.   The  loss  occurred  in  June  following.  The 
parties  commenced  their  correspondence  within  a  proper  time 
thereafter.  .  The  loss  to  Pennell,  the  owner,  was  paid  in  1865 
and  1866.     The  suit  was  commenced  against  the  Ocean  in 
September  or  October,  1866.    No  other  defence  than  over- 
insurance  and  fraudulent  loss  was  suggested  by  any  one  until 
November,  1869,  and  then  by  the  counsel  in  the  cause,  and 
not  the  parties.    In  October,  1870,  the  Sun  Company  was 
fully  advised  in  respect  to  the  extrinsic  evidence  upon  which 
it  was  expected  the  Ocean  would  be  held,  and  it  was  not  un- 
til this  evidence  was  admitted,  more  than  a  year  afterwards, 
that  it  was  even  hinted  by  the  Sun  Company  that  this  altered 
its  own  position.     Under  all  these  circumstances,  I  cannot 
come  to  any  other  conclusion  than  that  the  policy  of  the  Sun 
Company  covers  the  Rotterdam  charter. 
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It  is,  however,  further  contended,  that,  even  if  the  policy 
does  cover  the  risk,  it  is  void,  because  the  Ocean  Company, 
when  it  applied  for  the  insurance,  concealed  from  the  Sun 
the  fact  that  no  freight  was  to  be  carried  under  the  charter, 
until  after  the  arrival  of  the  ship  at  San  Francisco.     Such  I 
do  not  understand  to  be  the  fact.     As  has  already  been  seen, 
it  was  disclosed  in  the  application,  that  insurance  was  wanted 
upon  a  charter  to  be  operative  and  in  force  after  the  ship 
left  San  Francisco.    The  Sun  Company  knew  that  no  freight, 
under  such  a  charter,  could  be  carried  between  New  York 
and  San  Francisco,  because  the  San  Francisco  charter,  as  to 
which  it  was  fully  advised,  contemplated  a  full  cargo  between 
New  York  and  San  Francisco,  and  ended  upon  the  discharge 
at  the  last  named  port.     The  particulars  of  the  Rotterdam 
charter  beyond  San  Francisco  were  unimportant,  as  the  risk 
was  to  end  there.     It  is  not  pretended  now  that  the  charter 
was  not  made,  or  that  it  was  valued,  for  the  purposes  of  the 
insurance,  at  more  than  it  was  worth.      No  such  defence 
has  been  put  upon  the  record  here,  or  upon  that  of  the 
suit  in  Maine.     This  objection,  therefore,  cannot  be  main- 
tained. 

It  is  next  insisted,  that  sufficient  proof  of  the  loss  has  not 
been  made.  As  has  already  been  seen,  the  Sun  Company 
was  a  reinsurer  of  the  Ocean.  In  effect,  the  Sun  Company 
guaranteed  the  Ocean  against  loss  by  reason  of  the  risk  it 
had  taken  upon  the  charter.  When  the  claim  for  the  loss 
was  made  upon  the  Ocean,  it  was  at  once  referred  to  the  Sun, 
and  that  company  advised  its  disallowance.  When,  in  conse- 
quence of  the  refusal  of  the  Ocean  Company  to  pay,  suit 
*as  commenced,  the  Sun  was  promptly  notified.  The  Sun 
at  once  took  part  in  the  defence,  consulted  with  the  counsel, 
and  advised  as  to  points  to  be  taken.  A  judgment,  under 
such  circumstances,  finding  the  loss,  concludes  the  San  Com- 
pany. Proof  of  the  judgment,  therefore,  is  equivalent  to 
proof  of  loss. 

Again,  it  is  said,  that  there  was  an  utter  want  of  an  insur- 
able interest  in  the  freight  to  be  carried  under  the  Rotterdam 
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charter,  before  the  arrival  of  the  vessel  at  San  Francisco,  she 
being  on  the  route  from  New  York  to  that  point,  carrying 
full  freight  under  the  San  Francisco  charter,  and  the  Rotter- 
dam charterers  having  no  interest  or  concern  whatever  in  the 
performance  of  the  voyage  to  San  Francisco.  This  precise 
point  was  made  in  the  Maine  Court.  It  was  specially  relied 
upon  by  the  Sun  Company,  and,  even  after  the  counsel  had 
made  the  objection  to  the  admissibility  of  the  extrinsic  evi- 
dence, and  the  president  of  the  Sun  Company  had  seen  and 
"  perused  carefully "  the  case  as  made  upon  that  point,  he 
(the  president)  wrote  the  counsel,  pressing  this  defence,  and 
saying  that  he  thought  it  the  "  main  question."  At  the  final 
hearing  it  was  urged  upon  the  attention  of  the  Court,  and  its 
discussion  occupies  the  principal  portion  of  the  opinion  of 
Chief  Justice  Appleton,  in  disposing  of  the  case.  The  Sun 
Company  is  bound  by  that  judgment,  and  the  question  is  not 
now  an  open  one. 

The  clause  in  the  original  policy,  which  required  the 
Ocean  Company  to  insure  on  the  same  risk  an  amount  equal 
to  one  half  of  that  covered  by  the  Sun,  was  waived,  before 
this  insurance  was  effected,  by  the  letter  of  the  Sun  Com- 
pany, under  date  of  February  24th,  1864,  which  has  been  put 
in  evidence  since  this  appeal  was  taken.  The  acceptance  of 
the  full  risk  after  that  date 'binds  the  Sun  Company. 

There  is  no  statute  of  limitations  applicable  to  Courts  of 
Admiralty,  in  this  class  of  cases.  Stale  claims  will  not  be  en- 
tertained in  that  Court,  any  more  than  in  equity ;  and,  to  de- 
termine what  is  stale,  resort  is  sometimes  had  to  the  limita- 
tion in  common  law  actions,  established  by  statute ;  but  the 
statutes  themselves  are  not  binding.  The  Court  is  emphat- 
ically a  commercial  Court,  and  requires  reasonable  promptness 
on  the  part  of  its  suitors.  Here,  there  has  been  no  unneces- 
sary delay.  The  Ocean  Company  has  been  active  all  the 
time,  and  has  always  proceeded  under  the  supervision,  and  in 
accordance  with  the  suggestions,  of  the  Sun.  This  suit  was 
commenced  in  a  little  more  than  sixty  days  after  the  liability 
of  the  Ocean  Company  was  fixed  in  the  very  action  which  the 
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Son  Company  had  promoted  for  that  purpose,  and  which,  until 
a  short  time  before  its  termination,  it  had  treated  as  substan- 
tially against  itself.  Under  such  circumstances,  a  Court  of 
Admiralty  cannot  hold  that  the  Ocean  Company  has  lost  its 
rights  by  delay. 

The  costs  and  expenses  paid  in  the  suit  in  Maine  are  not 
unreasonable,  and  they  were  all  incurred  under  the  advice  of 
the  Sim.  They  are,  therefore,  recoverable,  in  this  action 
against  the  Sun,  as  the  reinsurer. 

Let  a  decree  be  prepared  in  favor  of  the  Ocean  Company, 
for  the  payments  of  July  19th,  1873,  $4,234  39;  July 
21st,  1873,  $10,086  55;  July  23d,  1873,  $1,164  70;  in  all, 
$15,485  64,  with  interest  from  July  21st,  1873,  at  seven  per 
cent  per  annum. 


Andrew  J.  Smith  vs.  The  Town  of  Ontario. 

Section  2  of  the  Act  of  the  Legislature  of  New  York,  passed  April  19th,  1669, 
{Lam  of  New  York,  of  1869,  chap.  241,  §  2.)  provided,  that  commissioners  to 
be  appointed  might  borrow  money  on  the  faith  and  credit  of  a  town,  and  issue 
bonds  therefor,  bat  that  no  debt  should  be  contracted,  or  bonds  issued,  until 
consent  in  writing  should  be  obtained  of  a  majority  of  the  tax  payers  owning 
more  than  half  the  taxable  property  of  the  town,  which  fact  should  be  proved 
by  the  affidavit  of  the  assessors,  which  should  be  filed  in  the  county  and  town 
clerks'  offices,  and  should  be  evidence  of  the  facts  therein  contained  and  cer- 
tified, in  the  Courts  and  before  the  judges  of  the  State.  In  a  suit  against 
the  town,  on  coupons  attached  to  negotiable  bonds,  issued  by  commissioners 
professing  to  act  in  behalf  of  the  town,  the  plaintiff  being  a  bona  fid*,  holder 
of  the  coupons,  before  maturity,  the  only  evidence  of  such  consent  was  an 
affidavit  of  the  assessors,  stating  that  the  consent  of  the  requisite  majority 
bad  been  obtained,  according  to  the  provisions  of  the  statute,  that  the  com- 
missioners of  the  town,  appointed  to  carry  into  effect  the  purposes  of  the 
Act,  "are  now  authorized  by  the  terms  of"  the  Act,  to  borrow  on  the  faith 
ftnd  credit  of  the  town,  a  specified  sum  of  money,  without  anything  more 
•bout  bonds  or  issuing  bonds,  and  without  stating  to  what  the  consent  had 
been  obtained:  Held,  that  the  plaintiff  could  not  recover. 

(Before  Wheeler,  J.t  Northern  District  of  New  York,  September  17th,  1878.) 
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Wheeler,  J.    This  cause  has  been  heard  on  the  motion 
of  the  plaintiff  for  a  new  trial,  after  a  verdict  directed  by  the 
Court  for  the  defendant  at  the  June  Term,  1877.    The  action 
is  upon  coupons  attached  to  negotiable  bonds  issued  by  com- 
missioners professing  to  act  in  behalf  of  the  defendant  under 
special  laws  of  the  State  of  New  York.    The  plaintiff  ap- 
pears to  be  a  bona  fide  holder,  for  value,  of  the  coupons,  be- 
fore maturity,  and  entitled  to  recover  upon  them,  if  such  a 
holder  of  the  bonds  could  recover  upon  them.     These  .com- 
missioners had  no  authority  in  this  behalf,  except  under  the 
provisions  of  these  laws.    The  laws  provided,  that  the  com- 
missioners might  borrow  money  on  the  faith  and  credit  of 
the  town,  and  execute  bonds  therefor,  but  that  no  debt 
should  be  contracted  or  bonds  issued,  until  consent  in  writ- 
ing should  be  obtained  of  a  majority  of  the  tax  payers  owning 
more  than  half  the  taxable  property  of  the  town,  which  fact 
should  be  proved  by  the  affidavit  of  the  assessors,  which 
should  be  filed  in  the  county  and  town  clerks9  offices,  and 
should  be  evidence  of  the  facts  therein  contained  and  certi- 
fied, in  the  Courts  and  before  the  judges  of  the  State.    It 
'  does  not  appear,  from  any  proof  offered  outside  of  the  affi- 
davit, that  any  consent  of  the  requisite  majority  was  ob- 
tained.   An  affidavit  of  the  assessors  was  made  and  filed, 
stating  that  the  consent  of  the  requisite  majority  had  been 
obtained,  according  to  the  provisions  of  these  laws,  "  that  the 
commissioners  of  the  town  of  Ontario,  appointed  to  carry 
into  effect  the  purposes  of  *  the  Acts,'  are  now  authorized  by 
the  terms  of  i  the  Acts '  to  borrow,  on  the  faith  and  credit  of 
said  town  of  Ontario,  the  sum  of  one  hundred  and  seven 
thousand  dollars,"  without  anything  more  about  bonds,  or 
issuing  bonds.     The  bonds  recite  that  they  are  issued  by  vir- 
tue of  the  Acts,  and  that,  "these  Acts  authorize"  the  town 
"  to  subscribe  for  the  stock  of  the  Lake  Ontario  Shore  Rail- 
road, and  to  issue  town,  village,  or  city  bonds  in  payment 
therefor."    There  is  no  proof  about  the  origin  of  the  bonds, 
further  than  the  conceded  genuineness  of  the  signatures  of 
the  commissioners,  and  that  the  plaintiff  bought  these  bonds 
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and  coupons,  before  maturity,  of  Irwin  &  Sloan.  What  the 
commissioners  did  with  them,  or  how  Irwin  &  Sloan  got 
them,  does  not  appear. 

The  plaintiff,  although  he  is  a  honafide  holder  for  value, 
before  maturity,  of  the  bonds,  cannot  recover  unless  they  are 
genuine  bonds  of  the  town.     They  are  executed  by  agents  of 
the  town.    If  the  agents  had  actual  authority,  or  were  held 
oat  to  have  by  those  having  authority  to  do  that,  the  plaint- 
iff should  recover ;  otherwise,  not.    (Mechanics'  Bank  v.  JV. 
Y.  <fe  N.  H.  R.  R.  Co.,  3  Kern.,  599 ;    The  FloyU  Accep- 
tances, 7  Wall.,  666 ;  Marsh  v.  Fulton  Co.,  10  Wall.,  676.) 
The  town,  as  such,  in  its  corporate  capacity,  had  nothing  to 
do  about  creating  the  agents,  or  conferring  their  authority. 
Whatever  their  authority  was,  it  was  wholly  given  by  the 
law.    The  bonds  referred  to  the  law  as  their  source,  and  all 
persons  dealing  in  them  would  be  bound  to  take  notice  of  its 
provisions.    (McClure  v.  Oxford,  94  XT.  8.,  429.)    The  law 
provided  and  made  known  all  limitations  upon  the  power  to 
act,  and  all  persons  would  be  as  well  bound  to  take  notice  of 
those  as  of  the  parts  giving  authority.    Persons  dealing  with 
the  agents,  or  with  their  acts,  would  not  be  situated  at  all  like 
those  dealing  with  general  agents  having  private   instruc- 
tions, without  notice  of  the  instructions.    Here  was  nothing 
private.    All  was  as  open  and  known  as  any  part. 

There  have  been  a  great  many  cases  where  the  law  pro- 
vided for  the  appointment  of  agents  for  such  corporations  to 
issue  bonds,  when  certain  steps  should  be  taken  or  things 
done,  and  either  provided  that  they  should  determine,  or  left 
it  wholly  for  them  to  determine,  when  the  steps  had  been 
taken  or  things  done ;  and  it  has  been  held,  that,  if  they  issued 
the  bonds  with  a  statement  in  or  upon  them  that  the  steps 
had  been  taken  or  the  things  done,  or,  in  some  cases,  without, 
it  wonld  be,  where  stated,  an  express,  and,  where  not,  an  im- 
plied, statement,  which  they  were  authorized  by  the  law  to 
make,  that  the  facts  existed  which  would  give  them  authori- 
ty, and  that  the  corporations  for  which  they  acted  would  be 
bound,  although  the  facts  did  not  actually  exist.    (  Warren 
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Co.  v.  Marcy,  97  U.  $,  96 ;  Knox  v.  AspinwaU,  21  How., 
539 ;  St.  Joseph  v.  Rogers,  16  Wall.,  644 ;  Coloma  v.  Eaves, 
92  27".  &,  484 ;  P^nic*  v.  Murdoch,  Id.,  494 ;  Johnson  Go.  v. 
January,  94  Z7.  &,  202.)    This  case  is  not  like  those.    It 
was  not  provided  that  these  commissioners  should  determine 
when  the  consent  had  been  obtained,  nor  left  for  them  to  act 
when  it  had  been  obtained,  without  provision  for  other  de- 
termination of  the  fact.     The  plain  meaning  of  the  law  is, 
that  the  assessors  were  to  determine  when  the  consent  was 
obtained*,  and  that  the  commissioners  were  to  issue  the  bonds 
after  their  determination,  shown  by  their  affidavit.    In  the 
cases  referred  to,  the  commissioners,  or  other  agents  exe- 
cuting the  bonds,  had  authority  to  represent  that  they  had 
authority,  and  did  so.     In  this  case,  the  assessors  had  author- 
ity to  declare,  by  their  affidavit,  that  the  commissioners  had 
authoritv  to  issue  the  bonds,  but  it  was  not  left  to  the  com- 
missioners  thus  to  hold  out  that  they  had  such  authority. 
So,  the  act  of  the  commissioners  issuing  the  bonds  did  not 
actually  show  authority  to  do  it,  neither  was  it  an  authorized 
holding  out  of  authority  not  existing. 

It  is  sometimes  said,  that,  if  a  law  authorizes  such  cor- 
porations to  issue  bonds,  and  bonds  are  issued  certifying  that 
they  are  issued  under  the  law,  they  are  to  be  protected  as 
commercial  paper.  It  would  seem  to  be  more  correct  now  to 
say,  that,  if  they  are  issued  certifying  expressly  or  impliedly 
that  they  are  issued  under  the  law,  by  those  authorised  to  de- 
termine that  they  could  properly  be  issued,  they  are  to  be  bo 
protected.  {Warren  Co.  v.  Marcy,  ubi  sup.;  Coloma  v. 
Eaves,  92  U.  &,  484.)  Here,  the  only  authorized  represen- 
tation is  that  contained  in  the  affidavit ;  and  that  the  plaintiff 
and  all  others  were  bound  to  notice.  If  that  showed  author- 
ity, it  is  enough ;  if  not,  none  is  shown. 

It  is  said,  in  argument,  and  in  the  briefs  in  behalf  of  the 
plaintiff,  that  like  affidavits  have  been  before  the  Courts  of 
the  State,  in  several  proceedings  upon  writs  of  certiorari,  and 
sustained,  but  not  for  what  purpose  they  have  been  sustained. 
The  affidavits  are  evidence  of  a  sort  of  judgments.    The  en- 
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qniiy  upon  certiorari  would  be  likely  to  be,  whether  the 
judgments  were  correct,  as  shown  by  the  affidavits,  and  not 
what  the  extent  of  the  judgments  was.  The  question  here  is 
not  but  that  this  affidavit  is  correct  and  conclusive  so  far  as  it 
goes,  but  is  whether  it  goes  far  enough  to  include  authority 
to  issue  these  bonds.  If  the  question  of  its  extent  was  in- 
volved in  the  proceedings  cited,  and  the  affidavits  appeared 
to  be  what  the  brief  states  they  were,  they  would  not  be  like 
this  one.  One  referred  to  is  stated  to  have  appeared  in  the 
proceedings  as  stating  that  consent  had  been  obtained  "  to 
bonding  Baid  town."  There  is  no  such  expression  in  this  one. 
The  others  referred  to  in  this  connection  are  mentioned  as 
being  similar  to  the  one  quoted  from. 

It  is  also  said,  that  Judges  Woodruff,  Johnson  and  Wal- 
lace have  several  times  ruled  at  the  Circuit,  in  actions  on 
bonds  or  coupons,  that  affidavits  like  this  were  sufficient,  and 
several  such  cases  have  been  mentioned,  among  them,  Bullen 
v.  Yates,  and  Phelps  v.  Yates.  The  affidavits  in  these  cases 
have  not  been  furnished,  but,  in  Bullen  v.  Yates,  it  is  stated, 
that  there  was  offered  in  evidence  "  the  affidavit  of  the  asses- 
sors, that  the  consents  and  roll  have  been  examined  by  them, 
and  that  the  consents  are  a  majority  in  number  and  amount 
of  the  persons  and  property  appearing  on  the  rolls."  If  that 
statement  is  correct,  that  affidavit  was  very  different  in  lan- 
guage and  effect  from  this  one.  If  the  rest  were  like  that, 
which,  from  the  statement,  is  as  likely  as  that  they  are  like 
this,  those  cases  were  all  different  from  this.  And  it  is  un- 
derstood, that  the  Courts,  in  those  cases,  made  the  rulings  ex- 
pecting to  review  them  on  motions  for  new  trials,  which  have 
not  been  heard,  or,  if  heard,  not  decided.  The  deliberate 
judgments  of  those  judges  would,  of  course,  on  the  same 
question,  have  great  and  controlling  weight. 

As  the  cases  are  made  to  appear,  the  question  as  to  the  ex- 
tent and  effect  of  this  affidavit  seems  to  be  fairly  open.  Ac- 
cording to  the  statute,  the  fact  was  to  be  proved  by  the  affi- 
davit. The  affidavit  states,  as  a  fact,  that  consent  had  been 
obtained,  but  not  what  to.     It  states,  as  a  conclusion  of  law, 
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that  the  commissioners  were  then  authorized  to  borrow  money 
on  the  faith  and  credit  of  the  town,  but  not  that  consent  that 
they  might  had  been  obtained.    Nor  does  it  refer  to  the  con- 
sents or  to  the  laws,  or  anything  outside  of  itself,  to  help  out 
its  meaning.    It  is  argued,  that  some  phrase  or  word  was  left 
out  by  mistake,  which  may  properly  be  supplied,  but  it 
reads  as  if  the  writer  wrote  what  he  intended  to  write.     Per- 
haps  he    intended    to    make    an   instrument    of  different 
effect,  and  was  mistaken  as  to  the  effect  of  what  he  wrote ; 
but  that  does  not  appear  but  by  conjecture.    As  it  was  framed, 
its  meaning  seems  plain,  that  consent  had  been  given  and  the 
commissioners  had  been  authorized  to  borrow  money.    Here 
is  no  fact  showing  authority,  apart  from  the  conclusion.    If 
the  fact  and  conclusion  can  be  brought  together  and  held  to 
amount  to  a  statement  that  consent  had  been  given  according 
to  the  conclusion,  then  it  would  prove  an  authority  to  borrow 
money  on  the  faith  and  credit  of  the  town  merely.    If  so, 
then  the  enquiry  arises,  whether  that  would  include  issuing 
negotiable  bonds.     The  difference  between  borrowing  money, 
where  the  liability  would  be  to  the  lender  for  the  amount  act- 
ually borrowed  and  received,  with  interest,  and  issuing  nego- 
tiable bonds  on  long  time,  which  might  go  into  the  hands  of 
an  innocent  holder,  and  create  liability,  whether  any  money  or 
other  value  had  been  received  for  them  or  not,  would  be  very 
great.    Authority  to  do  the  former  might  be  readily  granted, 
when  that  to  do  the  latter  would  be  carefully  withheld. 
(Tabor  v.  Cannon,  8  Met,  456.)    The  statute,  {chap.  241,  Laws 
of  1869,  §  2,)  recognizes  this  difference.    It  provides,  that  the 
commissioners  may  borrow  money  and  issue  bonds  therefor, 
but  declares,  that  "  no  such  debt  shall  be  contracted,  or  bonds 
issued,"  until  consent  shall  have  been  obtained  as  provided. 
This  signifies  that  the  consent  to  do  both  shall  be  obtained 
before  both  shall  be  done,  if  not  before  either  shall  be  done. 
The  consents  shown  include  both  borrowing  money  and 
issuing  bonds  for  it,  but  it  does  not  appear  that  they  were  ever 
executed  by  a  majority.    If  that  appeared  in  a  proper  mode,  the 
authority  in  fact  to  do  both  would  exist.    But,  the  plaintiff 
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does  not  stand  upon  the  ground  that  such  consent  by  a  ma- 
jority was  ever  actually  given.  His  ground  is,  that  it  must 
be  taken  that  the  consent  by  the  requisite  majority  was  given, 
because  the  affidavit  states  that  it  was  given,  whether  the 
statement  is  true  or  not.  In  this  he  is  correct,  for  the  law  so 
provides.  But,  while  such  force  must  be  given  to  what  is  in 
the  affidavit,  it  must  stop  short  where  the  affidavit  stops.  The 
affidavit  operates  as  an  estoppel  which  shuts  out  all  inquiry  into' 
the  truth  of  what  it  covers,  but  it  is  not  favored  in  the  law 
towards  shutting  out  truth  as  to  what  it  does  not  cover.  By 
the  most  strained  construction  it  seems  capable  of,  it  covers 
authority  to  borrow  money  only.  This  conclusive  effect  of  it 
grows  out  of  the  presumption  that  there  were  consents  like 
those  mentioned  in  it  executed  by  a  majority,  as  stated  in  it, 
and  not  out  of  any  presumption  that  a  majority  executed  any 
others.  No  majority  executed  any  other  consent,  but  it  can- 
not be  disputed  but  that  such  consent  as  that  described  was 
properly  executed. 

The  plaintiff's  action  is  not  for  money  borrowed  by  the 
commissioners.  It  is  upon  negotiable  bonds.  They  were  ap- 
parently issued  without  authority,  and  are  not  the  genuine 
bonds  of  the  defendant  town,  in  the  sense  of  the  law  govern- 
ing sach  subjects. 

The  motion  is  overruled,  and  let  judgment  be  entered  on 
the  verdict. 

C.  T.  Richardson,  for  the  plaintiff. 

V.  f.  Cogswell  and  J.  B.  Perkins^  for  the  defendant. 
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Adolvh  P.  PreterrS.    In  Equity. 

The  reissued  letters  patent  granted  to  the  Goodyear  Dental  Vulcanite  Company, 
March  21st,  1865,  originally  issued  to  John  A.  Cummings,  June  7th,  1864,  for 
an  "  improvement  in  artificial  gums  and  palates,"  the  validity  of  which  was  set 
tied  in  Goodyear  Denial  Vulcanite  Co,  v.  Smith,  (98  U.  &,  486,)  are  infringed 
when  parts  of  hard  rubber  plates  of  teeth  are  replaced  by  now  parts,  made  of 
the  materials  and  according  to  the  mode  described  in  the  patent 

The  patent  is  also  infringed,  when  the  hard  rubber  plate  formed  and  holding 
teeth  in  the  manner  prescribed  in  the  patent  is  made,  although  it  is  mounted 
on  a  gold  plate,  which  goes  between  it  and  the  mouth,  so  that  it  does  not 
touch  the  surface  of  the  mouth. 

The  use  of  celluloid  and  rose  pearl,  in  making  plates  in  the  manner  described  in 
the  patent,  instead  of  hard  rubber,  held  to  be  an  infringement,  although,  in  a 
prior  case,  in  another  Circuit,  such  use  was  held  to  be  not  an  infringement, 
but  on  different  evidence. 

(Before  Whbilul,  J.,  Southern  District  of  New  York,  September  19th,  1878.) 

Wheeler,  J.  This  bill  is  brought  for  relief  against  al- 
leged infringements  of  reissued  patent  No.  1,904,  granted 
March  21st,  1865,  to  the  Goodyear  Dental  Vulcanite  Com- 
pany, originally  issued  to  one  John  A.  Cummings,  June  7th, 
1864,  and  now  owned  by  the  orators,  for  an  "  improvement  in 
artificial  gums  and  palates."  The  cause  has  been  heard  upon 
the  bill,  answer,  replication,  proofs,  and  argument  of  counsel. 
The  validity  of  the  patent  has  been  settled,  as  against  another 
party,  in  Goodyear  Dental  Vulcanite  Co.  v.  Smith,  (93  U.  S., 
486,)  and,  on  this  argument,  it  is  not  denied  by  the  defend- 
ant's counsel  but  that  it  is  valid  here.  It  appears  that  the 
defendant  operated  under  a  license  from  the  patentees  up  to 
January  1st,  1871.  The  only  questions  made  are  as  to 
whether  he  is  shown  to  have  infringed  since  that  date.  It  is 
claimed  by  the  orators  that  he  is  shown  to  have  done  so,  by 
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making  hard  rubber  plates  of  teeth,  of  the  materials  and  ac- 
cording to  the  mode  described  in  the  patent ;  by  replacing 
parts  of  such  plates  of  teeth  in  like  manner ;  by  making  such 
plates  mounted  upon  gold  plate ;  and  by  making  plates  ac- 
cording to  that  mode,  of  celluloid  and  rose  pearl.  The  de- 
fendant denies  making  any  new  sets  of  hard  rubber  and 
claims  that  the  other  matters  charged  are  not  infringe- 
ments. 

I.  Upon  the  evidence,  it  sufficiently  appears  that  he  has. 
made  a  few  plates  of  hard  rubber  within  the  time  in  dispute,, 
but  not  many ;  perhaps,  four,  five,  or  six.  The  exact  num- 
ber must  be  settled  by  the  master.  All  the  testimony  may 
be  true,  if  he  has ;  if  he  has  not,  some  of  it  must  be  corrupt- 
ly false.  His  conduct  about  directing  the  employees  to  call 
the  material  composition,  when  it  is  not  known  bj  that  name, 
and  in  not  appearing  to  testify  himself  in  explanation,  is  more 
consistent  with  a  use  by  him  of  the  material  known  to  be  un- 
lawful than  the  contrary.  On  the  whole,  this  finding,  after 
placing  the  burden  of*  the  proof  of  infringement  upon  the 
orators,  is  the  most  satisfactory. 

II.  The  patent  seems  to  be  for  a  plate  or  set  of  teeth, 
formed  in  a  particularly  specified  mode,  of  material  having 
certain  qualities.  The  extent  of  the  plate  in  the  mouth  of 
the  wearer,  either  as  to  surface  of  the  mouth  covered,  or  the 
number  of  teeth  in  the  plate,  is  not  made  important.  It 
covers  one  tooth  with  plate  sufficient  for  it,  or  more  teeth 
with  plate  enough  for  them,  according  to  the  requirements  of 
each  particular  case.  It  is  for  so  much  plate  as  is  needed  to 
hold  as  many  teeth  as  are  wanted.  If  any  plate,  formed  and 
holding  any  teeth  according  to  the  patent,  is  made,  the  pat- 
ent is  infringed.  The  defendant's  witness  Fisk  describes  the 
mode  of  making  the  repairs  complained  of.  By  his  descrip- 
tion, which  is  not  disputed  or  varied,  it  appears  that  a  part  of 
the  plate  to  be  repaired  is  cut  away  and  replaced  by  new, 
holding  teeth  imbedded  in  it,  made  exactly  as  the  patented 
plate  is.  So  much  of  the  plate  as  is  formed  in  that  way  is  an 
infringement.     It  is  said  that  the  presumption  is  that  the 
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wearer  of  the  plate  has  a  right  to  have  it  repaired,  and  that  it 
is  no  infringement  to  repair  it.     But,  whether  that  is  so  or 
not,  this  replacing  is  not  strictly  a  repair,  like  replacing  a  part 
of  a  machine,  expected  to  be  worn  oat  and  intended  to  be  re- 
placed, in  the  same  machine.    It  is  a  new  manufacture  of 
itself ,  of  the  kind  patented,  embracing  in  itself  all  parte  of 
the  patented  combination.     The  part  added  includes  the  pat- 
ented product  as  much  as  if  it  were  used  alone  to  the  same 
extent,  and  as  much  as  the  part  added  to  would,  if  unauthor- 
ized.    It  would  be  as  correct  to  say  that  a  new  plate  is  made 
out  of  the  old  and  new  materials,  as  to  say  that  the  old  plate 
is  repaired  with  the  new  materials.    More  new  may  be  added 
than  remains  of  the  old,  or  less.     The  proportion  is  not  im- 
portant.    To  the  extent  of  the  new,  when  new  plate  holding 
teeth  is  made,  it  is  new  manufacture,  covered  by  the  patent, 
and  an  infringement. 

III.  The  object  of  the  invention  seems  to  be  to  fit  and  at- 
tach artificial  teeth  to  the  mouth.  The  defendant's  gold 
plate,  mounted  with  the  rubber  one  holding  teeth,  is  for  the 
same  purpose.  It  appears  from  the  unqualified  testimony  of 
the  defendant's  witness  Fisk,  as  well  as  from  the  appearance 
of  the  exhibit,  that,  so  far  as  the  rubber  plate  and  the  teeth 
are  concerned,  it  is  made  precisely  as  rubber  plates  not  to  be 
so  used  in  mounting  gold  plates  are,  that  is,  exactly  according 
to  the  patent,  except  that  the  rubber  may  not  be  made  to  ex- 
tend so  far  into  the  mouth  as  it  would  be  if  there  was  to  be 
no  gold  plate.  But,  as  before  mentioned,  the  extent  of  the 
plate  is  not  material  to  the  patent.  It  is  the  plate  formed 
and  holding  teeth  in  the  prescribed  manner  that  is  its  distinc- 
tive feature,  extending  so  far  a?  necessary  in  each  particular 
case.  With  the  gold  plate  is  the  same  rubber  plate,  formed 
and  holding  teeth  in  the  same  prescribed  manner,  extending 
so  far  as  is  necessary  under  those  circumstances.  The  rubber 
plate  is  used  to  attach  the  teeth  to  the  mouth  and  hold  them 
in  place,  by  being  attached  to  the  gold  plate  which  goes  be- 
tween it  and  the  mouth,  instead  of  touching  the  surface  of  the 
mouth  itself.     It  attaches  the  teeth  to  the  mouth  in  the  same 
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manner,  although  not  so  directly,  as  without  the  gold.  The 
patented  product  is  used  for  the  purposes  of  the  patent,  so 
far  as  it  is  used  at  alL  In  that  use  the  defendant  employs 
the  whole  of  the  patented  invention,  by  taking  it  to  add  his 
gold  plate  to.  He  may  have  improved  it,  or  may  not,  by  that 
addition.  But,  whether  he  has  or  not,  when  he  so  uses  it  he 
infringes  the  orators'  rights. 

IY.  The  defendant  is  shown  to  use  celluloid  and  rose 
pearl  in  the  manner  described  by  the  witnesses,  in  making 
dental  plates.  He  relies  largely  upon  the  decision  in  Good- 
year Dental  Vulcanite  Co.  v.  Davis,  (12  Pat.  Of.  Gaz.,  560,) 
by  the  late  learned  Circtiit  Judge  Shepley,  in  the  District  of 
Massachusetts,  in  support  of  the  position,  that  the  use  shown 
in  this  case  is  not  an  infringement.  If  that  case  was  exactly 
like  this  it  should  and  would  have  great  and  controlling 
weight  in  the  decision  of  this,  both  on  account  of  the  emi- 
nent learning  and  ability  of  the  Court  making  the  decision, 
and  because  the  same  rule  ought  to  prevail  throughout  the 
country,  in  respect  to  infringement  of  the  same  patent  by  the 
same  means,  as  well  as  upon  other  questions  in  respect  to 
other  subjects,  as  was  so  well  expressed  by  the  late  learned 
Circuit  Judge  Emmons,  in  Goodyear  Dental  Vulcanite  Co.  v. 
Willis,  (7  Pat.  Of.  Gaz.,  41,  44.)  But,  this  case,  upon  the 
evidence  here,  is  not  like  that  before  Judge  Shepley,  as  the 
facte  are  stated  in  his  opinion  to  have  appeared  there.  The 
patent  may  well  be  considered  to  be  established  as  valid 
everywhere,  but,  whether  parties  have  infringed  it  in  partic- 
ular cases  must  depend  upon  the  proof  in  each  case.  The 
ownere  of  the  patent  may  be  able  to  prove  infringement  in 
one  case  and  not  in  others ;  but,  proving  it  infringed  in  one 
case  will  not  show  that  all  others  charged  to  be  infringers  are 
bo,  nor  will  failure  show  that  none  others  charged  are  so.  It 
ib  only  when  the  facts  of  the  cases  are  alike,  that  one  ought  to 
control  another. 

In  that  case,  the  question  was,  whether  tlie  patent  for  a 
plate  of  teeth  made  of  rubber  compounded  with  sulphur,  and 
subjected  to  heat  to  harden  it,  would  be  infringed  by  plates 
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of  teeth  made  of  celluloid,  shown  to  be  "a  new  material  dis- 
covered and  patented  since  the  date  of  Cummings'  inven 
tion,"  in  the  manipulation  of  which,  "  the  process  of  making 
a  set  of  teeth  composed  of  the  plate,  and  teeth,  and  gams,  is 
an  entirely  different  process  from  that  described  in  the  Cum- 
mings patent,  when  compared  with  that  part*  of  the  Cum- 
mings process  which  was  new  in  the  state  of  the  art,  and  the 
novelty  of  which  part  gave  to  the  Cummings  process,  when 
considered  as  a  whole,  the  ingredient  of  novelty  and  patent- 
ability ;"  when  it  was  "not  placed  in  the  mould  in  a  soft, 
plastic  condition,  '  a  little  at  a  time  pressed  in  with  the  finger, 
or  in  any  other  convenient  way,'  but  in  a  hard,  rigid  condi- 
tion, like  horn,  or  bone,  or  ivory,"  and  "  then  subjected  to 
heat,  not  to  vulcanize  or  harden,  but  to  soften  it;"  and 
which, "  afterwards,  on  being  cooled  or  restored  to  its  original 
temperature,  returns  to  its  original  condition  as  a  hard  sub- 
stance, as  when  first  placed  in  the  mould ; "  from  which  it- 
appeared  "  evident  to  the  Court  that  the  use  of  "  the  celluloid, 
in  the  manufacture  of  sets  of  artificial  teeth,  as  practised  by 
those  defendants,  and  the  manufacture  itself,  differed  "as 
much,  both  as  to  process  and  product,  from  the  process  and 
product  described  and  claimed  in  the  Cummings  patent,  as 
that  process  and  that  product  differed  from  the  previous 
manufactures  which  existed  before  the  Cummings  invention, 
and  were  unsuccessfully  relied  upon  as  anticipating  it." 

In  this  case,  it  appears,  from  the  evidence,  that  the  cellu- 
loid and  rose  pearl  in  use  by  the  defendant,  whether  actually 
the  same  as  that  material  in  that  case  or  not,  were  well  known 
at  the  date  of  that  invention ;  and,  from  the  testimony  of  the 
defendant's  witness  Fisk,  that,  in  use,  it  is  softened  in  boiling 
water,  and  made  plastic  before  it  is  put  into  the  moulds ;  and, 
from  defendant's  witness  Parmelee,  that  vulcanized  rubber  is 
soft  when  hot,  and  becomes  hard  by  cooling ;  and  also,  from 
the  witness  Fisk,  that  the  means  employed  for  fastening  the 
teeth  to  the  plate  are  the  same  in  respect  to  each  substance, 
and  that,  when  the  celluloid  plate  is  completed,  "  its  structure 
is  precisely  the  same  as  that  of  a  vulcanite  dental  plate,  except 
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that  the  base  of  one  ifl  made  of  celluloid,  and  the  other  of  vul- 
canite," and  that  they  are  so  mnch  alike  that  any  one  might 
mistake  one  for  the  other,  and  patients  seldom  notice  the  dif- 
ference. 

It  is  obvious,  from  this  statement,  that  this  case,  upon  its 
facts,  is  radically  different  from  that,  and  should  not  be  con- 
trolled by  the  decision  there,  further  than  the  same  principles 
are  applicable  to  both.  That  decision  does  not  seem  to  pro- 
ceed exactly  upon  the  ground  that  there  could  be  no  equiva- 
lent for  vulcanite,  but  rather  upon  the  ground  that  what  was 
claimed  to  be  an  equivalent  was  not  in  fact  so. 

The  invention  seems  to  be,  of  a  combination,  in  a  dental 
plate,  of  the  plate  proper,  holding  the  teeth  imbedded  into  it, 
and  made  fast  in  the  mode'  described,  with  the  teeth  them- 
delves.  The  material  of  the  plate  is  of  chemical  formation, 
but  the  operation  of  the  plate,  when  formed,  is  mechanical. 
The  teeth  are  the  main  object.  The  plate  is  for  the  purpose 
of  holding  them  in  the  right  position  in  respect  to  the  mouth. 
It  is  held  in  place  itself  principally  by  atmospheric  pressure, 
and  holds  the  teeth  in  place  by  its  mechanical  strength.  The 
rubber  plate  is  very  useful  for  this  purpose,  on  account  of  its 
lightness,  slightly  yielding  rigidity,  and  capability  of  the  ma- 
terial for  being  fitted  into  the  mould  when  soft,  and  becom- 
ing hard  in  exactly  the  shape  of  the  mouth,  without  shrink- 
ing. The  celluloid  shown  here  appears  to  have  the  same 
qualities  and  capability  in  these  respects.  The  mode  of  tak- 
ing the  impression  of  the  mouth,  and  making  moulds  for  the 
plate  and  teeth,  of  plaster,  by  using  wax,  was  old.  Rubber, 
the  mode  of  vulcanizing  it,  and  vulcanite  itself,  were  old. 
Moulding  vulcanite  into  shapes  wanted  was  old.  Cummings 
invented  combining  it,  when  hot  and  plastic,  with  artificial 
teeth,  by  moulding  it  about  them  in  their  proper  position,  so 
that  the  whole  would  be  in  the  required  shape  and  relative 
position,  in  one  solid  piece,  when  the  rubber  should  become 
hud.  Celluloid  was  old.  The  defendant,  with  moulds  made 
by  the  Bame  method  as  Cummings',  combines  that  with  arti- 
ficial teeth,  by  moulding  it  about  them,  when  hot  and  plastic, 
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80  that  the  whole  will  be  in  one  piece,  in  the  required  shape, 
with  the  teeth  in  their  proper  position,  when  it  becomes 
hard ;  and,  when  the  products  of  these  processes'  are  done, 
they  are  so  near  alike,  that  persons  using  them  do  not  dis- 
tinguish one  from  the  other.  The  celluloid  is,  for  this  pur- 
pose, clearly  the  mechanical  equivalent  of  the  vulcanite. 
Chemically,  they  are,  in  some  respects,  different,  but,  in  all 
that  are  of  any  importance,  for  the  purposes  they  are  here 
wanted  for,  they  are  the  same.  They  burn  differently,  but 
they  are  not  wanted  for  burning.  They  come  to  the  plastic 
state,  in  which  they  can  be  put  into  the  moulds,  by  chemical 
and  widely  different  processes.  The  process  by  which  they 
are  converted,  from  masses  in  that  state,  into  finished  dental 
•plates,  so  inheres  in  the  product,  that  it  is  said  to  give  dis- 
tinctive character  to  it.  That  process  begins  with  the  mould- 
ing. The  point  is  not,  whether  the  substances  were  ever 
equivalents  for  these,  or  any  other,  purposes  before,  but 
whether  they  are  equivalents  for  this  purpose  then,  and  it 
seems  that  they  are. 

It  is  said,  by  Mr.  Justice  Clifford,  in  Gould  v.  Hees,  (15 
Wall,  187,  194,)  and  in  GUI  v.  Wells,  (22  Wall.,  1,)  that 
inventors  of  a  combination  are  as  much  entitled  to  equiva- 
lents as  the  inventors  of  other  patentable  improvements,  if 
the  equivalents  were  known  to  be  such  at  the  date  of  the 
patent.  Judge  Shepley,  in  Goodyear  Dental  Vulcanite  Co.  v. 
Davis,  before  mentioned,  either  intentionally  or  inadvertently, 
said,  in  respect  to  the  same  thing,  "  the  date  of  the  inven- 
tion." Some  question  has  been  made  about  which  date  con- 
trols, if  either  does  absolutely.  Perhaps  it  is  the  date  of  the 
patent,  because  the  patent  is  a  grant,  and,  as  such,  must 
speak  from  its  date.  But,  whichever  date  should  control,  or 
whether  either  should,  is  not  material  in  this  case,  for  the 
evidence  is  full  that  celluloid  and  rose  pearl,  with  their  mould- 
ing and  other  qualities  useful  to  this  manufacture,  were  well 
known  at  both  dates. 

Under  the  reasoning  of  the  Court  in  Goodyear  Dental 
Vulcanite  Co.  v.  Smith,  (93  U.  #.,  486,)  in  which  the  validity 


SEPTEMBER,   1878.  281 


Stewart  v.  The  Town  of  Lansing. 


of  the  patent  was  held,  if  Hawes,  there  mentioned,  had  been 
shown  to  have  used  celluloid  or  rose  pearl,  as  the  defendant 
now  uses  them,  instead  of  tin,  as  he  was  shown  to  have  used 
that,  in  making  dental  plates,  the  patent  could  not  have  been 
maintained.  He  would  have  been  entitled  to  the  patent  in- 
stead of  Cummings.  Celluloid  itself  may  be  patentable  and 
patented,  but  the  use  of  it  in  this  manner,  in  the  formation 
of  dental  plates,  could  not  be,  in  the  light  of  Cummings'  in- 
vention; and,  whether  the  invention  of  this  use  of  them 
would  be  patentable,  in  the  view  of  the  other  patent,  is  one 
accurate  test  of  whether  it  is  an  infringement  of  that  patent. 
(Curti*  on  Pat.,  §§  321  to  323  ;  Walton  v.  Potter,  4  ScoU,  N. 

Ml.) 

Let  a  decree  be  entered  for  an  injunction  and  an  account 

in  respect  to  these  infringements,  with  costs,  according  to  the 

prayer  of  the  bill. 

Edward  N.  DicJcerson,  and  Benjamin  F.  Lee,  for  the 

plaintiffs. 


Henry  Baldwin,  for  the  defendant. 


John  J.  Stewabt  vs.  The  Town  of  Lansing. 

Under  chap.  907  of  the  Laws  of  New  York,  of  1869,  passed  May  18th,  1869, 
the  county  judge  of  Tompkins  county  adjudged  that  certain  persons,  who  pe- 
titioned that  the  town  of  L.,  in  that  county,  might  issue  its  bonds  in  aid  of  a 
rtilroed,  were  a  majority  of  the  tax  payers  representing  the  majority  of  the 
taxable  property  of  the  town,  and  entered  the  judgment  of  record.  Under 
d*p.  925  of  the  Laws  of  New  York,  of  1871,  passed  May  12th,  1871,  a  cer- 
forari  was  issued,  May  27th,  1871,  to  the  county  judge,  to  review  that  judg- 
ment In  August  following,  the  bonds,  with  coupons,  were  issued.  In  May, 
1872,  the  judgment  of  the  county  judge  was  reversed.  Some  of  the  coupons 
Jfcised  to  the  plaintiff,  and  he  brought  suit  on  them  in  this  Court,  and  had 
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judgment  against  the  town.    (IS  Blatchf.  C.  C.  A,  425.)    In  this  suit  by  him, 

on  others  of  the  coupons :  Hdd,  that  the  former  judgment  did  not  conclurirely 

establish  his  right  to  recover  in  this  suit. 
Htld,  also,  that,  because  of  the  reversal  of  the  judgment  #f  the  county  judge,  the 

town  was  not  liable  in  this  suit. 
After  the  commencement  of  the  proceeding  by  certiorari,  there  was  no  authority 

to  issue  the  bonds. 

(Before  Whulul,  J.,  Northern  District  of  New  York,  September  21st,  1878.) 

Whbeleb,  J.  This  cause  has  been  heard  on  the  motion 
of  the  plaintiff  for  a  new  trial,  after  a  verdict  for  the  defend- 
ant, directed  by  the  Court.  The  action  is  brought  upon  in- 
terest coupons  originally  attached  to  bonds  issued  in  behalf 
of  the  defendant  town  to  the  Cayuga  Lake  Railroad  Com- 
pany. The  defendant  denies  that  the  bonds  were  ever  law- 
fully issued  in  its  behalf ;  that  they,  or  the  coupons,  were 
ever  binding  upon  it ;  apd  that  the  plaintiff  is  in  any  way 
entitled  to  recover  upon  the  coupons. 

The  laws  of  the  State  of  New  York,  (chap.  907  ^1869,) 
provided,  that,  whenever  a  majority  of  the  tax  payers,  rep* 
resenting  a  majority  of  the  taxable  property  of  a  municipal 
corporation,  which  the  defendant  is,  should  make  application 
to  the  county  judge,  by  petition  setting  forth  that  they  were 
such  majority  and  desired  that  the  corporation  should  create 
and  issue  its  bonds,  and  invest  the  same  in  the  stock  or  bonds 
of  a  railroad  company  in  the  State,  it  should  be  the  duty  of 
the  judge  to  give  notice  of  a  time  and  place  for  taking  proof 
of  the  facts  set  forth  in  the  petition  as  to  the  number  of  tax 
payers  joining  in  it,  and  the  amount  of  property  represented 
by  them,  and  at  that  time  and  place  to  take  such  proof,  and, 
if  it  should  appear  satisfactorily  to  him,  that  the  petitioners, 
or  they  and  such  other  tax  payers  as  should  appear  and  join 
with  them,  were  such  majority,  to  so  adjudge  and  determine, 
and  canse  to  be  entered  of  record ;  that  such  judgment  and 
the  record  thereof  should  have  the  same  force  and  effect  as 
other  judgments  and  records  of  Courts  of  record  in  the  State ; 
and  that,  if  he  should  so  adjudge,  he  should  appoint  three 
commissioners  to  issue  the  bonds  of  the  municipal  corpora- 
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tion,  which  should  be  due  in  thirty  years,  and  exchange  them 
for  the  stock  or  bonds  of  the  railroad  company.  Application 
was  made  by  tax  payers  of  the  defendant,  by  petition,  not 
alleging,  however,  that  they  were  such  majority,  on  which 
the  county  judge  adjudged  and  determined  that  they  were 
such  majority,  and  entered  the  judgment  of  record.  After- 
wards, by  chap.  925  of  the  laws  of  the  State,  passed  May  12th, 
1871,  it  was  provided,  that  review  of  such  proceedings  should 
he  by  certiorari,  on  the  return  of  which  the  Court  out  of 
which  it  issued  should  review  all  questions  of  law  and  fact 
determined  by  the  county  judge,  and  might  reverse,  affirm  or 
modify  his  determination.  A  writ  of  certiorari*  to  review 
this  judgment,  issued  to  the  county  judge,  May  27th,  1871. 
In  August,  1871,  the  commissioners  appointed  by  the  county 
judge,  under  the  judgment,  pursuant  to  the  statute,  being 
personally  indemnified  by  the  railroad  company  against  the 
consequences  of  the  certiorari  which  had  been  served  upon 
them,  and  of  which*  the  officers  of  the  railroad  company  were 
informed,  issued  the  bonds,  dated  forward  to  October  1st, 
1871,  to  be  due  January  1st,  1902,  with  interest  coupons  at- 
tached, due  semi-annually.  On  the  face  of  the  bonds  it  was 
stated,  that  they  were  issued  by  virtue  of  the  law  of  1869, 
and  that  it  authorized  the  town  to  issue  the  bonds.  The 
comity  judge  made  return  to  the  writ  of  certiorari,  September 
1st,  1871.  On  the  13th  of  October,  1871,  the  railroad  com- 
pany pledged  the  bonds  to  Leonard,  Sheldon  &  Foster,  bank- 
ere,  to  secure  payment  of  a  loan  of  fifty  thousand  dollars. 
Final  judgment  was  rendered  on  the  certiorari  by  the  Court 
that  issued  the  writ,  that  the  judgment  of  tjie  county  judge 
*tt  manifestly  erroneous,  and  that  the  same  and  all  proceed- 
ings before  him  in  relation  thereto  were  in  all  things  reversed, 
annulled  and  held  for  naught.  This  judgment  was  entered 
in  the  office  of  the  county  judge,  May  27th,  1872.  The  rail- 
road company,  on  the  26th  of  November,  1872,  procured 
Elliott,  Collins  &  Co.,  bankers,  to  make  a  loan  on  the  pledge 
of  these  bonds,  and  drew  on  them  against  the  loan,  to  pay# 
Leonard,  Sheldon  &  Foster,  and  gave  them  an  order  on  the 
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latter  firm  for  the  bonds,  on  which  they  received  the  bonds. 
The  bonds  afterwards  passed  again  to  Leonard,  Sheldon  & 
Foster,  and  some  of  the  coupons  to  the  plaintiff.  The  plaintiff 
brought  suit  on  some  of  his  coupons  in  this  Court,  on  which 
he  obtained  final  judgment  in  his  favor.  The  case  is  reported 
in  13  Blatchf.  C.  O.  B.,  425.  The  plaintiff  now  claims,  that 
the  judgment  in  his  favor  in  that  suit,  on  those  coupons,  con- 
clusively establishes  his  right  to  recover  in  this  suit  on  these 
coupons ;  and,  if  not,  that  he  is  entitled  to  recover  on  the 
facts  proved  otherwise.  The  defendant  denies  the  correct- 
ness of  each  of  these  propositions. 

Each  coupon  in  the  former  suit  constituted,  and  was  de- 
clared upon  as,  a  distinct  cause  of  action  ;  and  so  of  those  in 
this  suit.  The  judgment  in  that  suit  conclusively  settled,  in 
favor  of  the  plaintiff,  everything  involved  in  that  controversy, 
necessary  to  the  right  of  recovery  upon  those  coupons.  This 
is  elementary.  It  also  conclusively  settled  every  fact  prop- 
erly put  in  issue  there,  and  tried  and  determined,  as  to  all 
other  controversies  between  the  parties  in  respect  to  the  sub- 
ject to  which  the  facts  pertained,  and  nothing  more,  outside 
of  the  causes  of  action  there  directly  involved.  It  did  not 
settle  that  the  plaintiff  could  recover  on  other  coupons  like 
those  because  he  did  on  those,  nor  that  he  had  the  right  to 
have  all  similar  suits  decided  in  the  same  way.  The  judg- 
ment of  the  Court  became  entitled  to  weight  as  an  authority, 
on  account  of  the  eminence,  learning  and  ability  of  the  Court, 
on  all  similar  questions  between  any  parties.  It  became  con- 
clusive between  the  parties  to  it,  as  to  every  part  of  the  causes 
of  action  tried,  whether  actually  tried  or  not,  and  as  to  all 
facts  relating  to  other  causes  of  action  actually  tried  and  de- 
termined, because  the  law  requires  that  such  matters,  once 
tried  and  determined  between  parties,  shall  forever  be  at  rest 
between  the  same  parties. 

The  distinction  between  the  conclusiveness  of  a  judgment 
in  respect,  to  everything  that  might  have  been  brought  into 
the  suit  in  which  it  was  rendered,  whether  actually  brought 
in  or  not,  and  only  in  respect  to  the  things  actually  involved, 
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and  brought  in  and  determined,  in  other  suits,  is  well  and 
very  clearly  pointed  out  by  Lord  Ellen  borough,  Ch.  J.,  in 
Outram  v.  Morewood,  (3  East,  346,)  by  Putnam,  J.,  in  Arnold 
v.  Arnold,  (17  Pick.,  4,)  and  by  Mr.  Justice  Field,  in  Crom- 
«eB  v.  County  of  Sac,  (94  TJ.  /SI,  351,)  and  in  Davis  v.  Brown, 
(Id.,  423). 

The  issuing  these  bonds  and  coupons,  the  title  to  them 
afterwards,  while  they  were  kept  together,  and  to  the  coupons 
then  in  suit  afterwards,  were  in  issue  in  the  former  suit,  and 
the  facts  concerning  them  were  all  determined  in  favor  of 
the  right  of  the  plaintiff  to  judgment  in  that  suit.  There 
was  also  involved,  tried  and  determined,  as  between  these 
parties,  that  the  bonds  were  originally  negotiated  between 
the  commissioners  and  the  railroad  company  in  violation  of 
good  faith ;  that  Elliott,  Collins  &  Co.  were  holders  of  the 
bonds  for  value  before  maturity,  in  February,  1873,  including 
the  coupons ;  and  that  they  sold  them  under  their  right. 
These  facts  must  be  taken  to  be  conclusively  settled  in  this 
case,  trot,  when  so  taken,  they  do  not  alone  conclusively  settle 
that  the  plaintiff  is  entitled  to  recover.  If,  upon  these  facts, 
in  connection  with  the  undisputed  facts  otherwise  appearing, 
or  which  his  evidence  tends  to  prove,  he  would  be  entitled 
to  recover,  then  the  direction  of  a  verdict  for  the  defendant 
was  wrong,  and  a  new  trial  should  be  granted.  Otherwise, 
not.  This  makes  it  necessary  to  examine  further  into  the 
merits  of  the  case. 

It  is  understood  that  the  town  had  not,  and  it  is  not 
claimed  that  it  had,  any  power  to  issue  these  bonds,  independ- 
ently of  that  conferred  by  the  legislation  mentioned.  Under 
the  Constitution  of  the  State,  probably  the  legislature  had 
power  to  place  the  burden  of  maintaining  a  railroad,  or  a  part 
of  it,  upon  the  towns,  and  to  authorize  the  county  judge  to 
appoint  agents  for  them  to  perform  the  duty,  and  procure 
means  for  that  purpose  by  giving  obligations  of  the  towns. 
(Duanesburgh  v.  Jenkins,  57  N.  Y.,  177.)  But  the  legisla- 
ture has  not  done  so  in  this  case.  It  has  made  the  authority 
of  the  judge  to  appoint  the  agents  dependent  upon  the  appli- 
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cation  of  the  majority  of  the  tax  payers  in  number  and  prop- 
erty, found  by  judgment  to  be  such,  on  a  petition  alleging 
that  they  are  such.     The  foundation  of  the  authority  to  ap- 
point, and  of  the  agents  when  appointed,  is  the  judgment. 
The  town  had  no  corporate  authority  to  act  in'the  matter, 
otherwise.    Without  the  judgment,  there  could,  be  no  agent 
that  could  bind  the  town  at  all,  and,  probably,  no  one  would 
claim  but  that,  if  the  judge  should  assume  to  appoint  without 
there  being  such  a  judgment,  or  commissioners  should  assume 
to  act  without  any  appointment,  and  bonds  should  be  executed 
in  behalf  of  a  town,  they  would  be  merely  void  and  of  no 
validity,  even  in  the  hands  of  a  honafide  purchaser  for  value. 
{Mechanic?  Bank  v.  N.  Y.  <&  JSf.  27".  JR.  H.  Co.^  3  Kern., 
599 ;  Oakland  v.  Skinner^  94  U.  S.,  255  ;  McClure  v.  Oosford, 
Id.y  429.)    So,  all  liability  upon  these  bonds  to  any  holder 
anywhere,  must  rest  upon  the  judgment  of  the  county  judge. 
Doubtless,  the  petitions  were  sufficient  to  call  for  the  exer- 
cise of  his  judgment ;  and,  when  he  exercised  it  and  rendered 
a  judgment,  probably,  the  judgment,  if  it  had  stood  unchal- 
lenged, would  have  been  a  good  foundation  for  the  after  pro- 
ceedings.   It  did  stand  between  one  and  two  months  before 
the  law  was  passed  under  which  it  was  reviewed,  and  probably 
a  little  longer  before  proceedings  were  taken  to  review  it 
While  it  so  stood,  it  did  not  appear  that  the  plaintiff,  or  any 
one  under  whom  he  claims,  had  any  knowledge  of  it  or  in- 
formation concerning  it,  except  the  railroad  company,  which 
also  had  knowledge  of  the  proceedings  to  set  it  aside,  and 
which  took  the  bonds  in  bad  faith  and  at  its  own  risk.    The 
writ  of  certiorari  had  been  issued  and  served  before  that 
company  received  the  bonds,  and  the  return  was  made  to  it 
before  they  were  parted  with  by  it.     This  is  understood  to 
be  the  common-law  writ,  to  remove  the  proceedings  into  the 
Court  issuing  it.    Such  seems  to  have  been  the  effect  con- 
templated by  the  statute.    When  issued  and  served,  it  com- 
menced to  operate,  and,  when  returned,  it  had  operated,  and 
the  effect  was  to  remove  the  cause,  and  to  take  away  all  juris- 
diction in  the  Court  from  which  it  was  taken.     (Brooke's 
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Abridgement,  tit.  Certiorari,  15 ;  Keble,  J.,  VI  H.  VII,  16  ; 
Fitek  NaL  Bre.,  555,  note  a;  2  Hawk.  P.  C,  ch.  27,  sec. 
62;  4  Black.  Comm.,  321 ;  Bailey  v.  Lansing,  13  Blatchf. 
C.  G.  JS.,  425.)  After  the  writ  was  served,  and,  especially, 
after  return  was  made  to  it,  there  was  no  judgment  in  force 
in  either  Court  on  which  the  authority  of  the  commissioners 
could  rest.  The  proceedings  were  still  pending  to  the  same 
effect  that  they  were  at  any  time  before  the  judgment  of  the 
county  judge  had  been  rendered  at  all.  The  legitimate  result 
is,  that  the  bonds  were  issued  without  authority  and  are  void. 

It  is  true,  that,  where  agents  are  once  clothed  with  au- 
thority by  their  principals,  those  who  know  of  it  may  pre- 
sume it  continues,  and,  if  it  is  revoked  without  their  knowl- 
edge, may  safely  continue  to  deal  as  if  it  continued.  That 
is  because  it  is  more  fair  that,  the  party  who  conferred  the 
authority  openly,  and  then  privately  took  it  away,  'should 
bear  the  consequences,  than  that  one  who  did  not  set  it  on 
foot  should.  (Story  on  Agency,  §  491.)  In  this  case,  there 
was  no  agency  conferred  by  the  principal,  if  any  was  con- 
ferred at  alL  It  was  conferred  by  the  operation  of  law,  and, 
if  taken  away  by  the  same  means,  the  reason  for  holding  the 
principal  to  it  after  it  was  gone  would  not  apply.  One  party 
would  be  as  innocent  as  the  other. 

There  is  a  large  class  of  cases  wherein  it  has  been  held 
hy  the  Supreme  Court,  that,  where  a  municipality  has  lawful 
power  to  issue  bonds  or  other  negotiable  securities,  depend- 
ent only  upon  the  adoption  of  certain  preliminary  proceed- 
ings, the  holder  in  good  faith  has  a  right  to  assume  that  such 
preliminary  proceedings  have  been  had,  if  the  fact  be  certi- 
fied on  the  face  of  the  bonds,  by  the  authority  whose  pri- 
iBMy  duty  it  is  to  ascertain  it.  (  Warrm  Co.  v.  Marcy,  97 
&  &,  96 ;  Johnson  Co.  v.  January,  94  U.  S.,  202 ;  Douglass 
Co.  v.  B6U.es,  Id.,  104 ;  Lynde  v.  Winnebago  Co.,  16  Wall., 
6 j  Knox  v.  AspinwaU,  21  How.,  539 ;  St.  Joseph  v.  Rogers, 
16  Wall.,  644 ;  Cdoma  v.  Eaves,  92  U.  S.,  484.)  But  this  is 
not  a  case  like  those.  The  authorities  to  issue  the  bonds 
were  not  those  charged  with  such  duty.    Those  to  issue  the 
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bonds  were  the  commissioners ;  the  one  charged  with  that 
duty  was  the  county  judge.  And,  further,  the  bonds  do  not 
contain  nor  carry  such  a  statement.  They  merely  state  what 
law  they  are  issued  under,  and  that  it  authorizes  their  issue, 
without  stating  that  any  act  had  been  done  under  the  law. 
Nor  do  they  come  within  the  doctrine  that  the  mere  state- 
ment in  or  upon  bonds,  that  they  are  issued  in  pursuance  of  a 
law,  when  issued  by  the  officers  charged  with  the  duty  of 
ascertaining  whether  precedent  conditions  have  been  com- 
plied with,  is  a  sufficient  warrant  to  a  purchaser  that  they 
have  been  complied  with,  on  which  Knox  v.  Aspmwall  was 
partly  placed,  for,  they  were  not  issued  by  officers  so  charged. 
The  bonds  recite  matters  of  law  merely,  and  are,  in  effect, 
like  those  in  Marsh  v.  Fulton  Co.,  (10  Wall.,  676,)  which 
were  held  to  be  invalid  in  .the  hands  of  an  innocent  pur- 
chaser.* 

It  is  also  true,  that,  as  these  bonds  are  negotiable  commer- 
cial securities,  an  ordinary  lis  pendens  would  not  affect  them 
in  the  hands  of  an  innocent  purchaser.  {Warren  Co.  v. 
Marcy,  vbi  sup.)  But,  this  litigation  upon  the  certiorari 
was  different.  It  affected  the  judgment  itself,  which  wis  the 
foundation  of  all  authority  to  issue  the  bonds,  and  not  the 
parties  merely,  and,  until  it  should  be  ended,  leaving  the 
judgment  in  force,  there  could  be  no  such  authority.  In  this 
case  it  was  ended  by  holding  the  judgment  for  naught  alto- 
gether, so  that  there  never  was  a  time  from  the  commence- 
ment of  the  proceedings  upon  certiorari,  by  service  of  the 
writ,  to  their  termination,  when  there  was  any  authority,  or 
color  of  authority,  for  issuing  the  bonds.  They  were  issued 
under  a  general  law  of  the  State  of  New  York  providing  for 
their  issue  only  upon  such  a  judgment,  which  was,  by  another 
general  law,  subject  to  review  by  such  proceedings,  and  the 
proceedings  were  all  upon  the  open  and  known  public  records 
of  the  Courts  of  the  State ;  and,  probably,  all  persons  dealing 
in  them  would  be  bound  to  know  the  general  laws  Concerning 
them  and  to  look  for  the  proceedings  under  the  law  by  which 
only  they  could  ever  have  any  vitality,  if  they  desired  to 
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know,  the  same  as  all  persons  are  bound  to  know,  the  general 
laws  and  the  necessity  and  effect  of  proceedings  under  them, 
relating  to  other  subjects.  But,  dealers  in  these  bonds  were 
not  left  to  make  good  their  presumed  knowledge  of  the  law, 
by  searching  it  out.  The  bonds  themselves,  on  their  face,  re- 
ferred to  the  law  of  their  origin.  This  affected  them  directly 
with  notice  of  all  the  requirements  of  that  law.  (McOlure  v. 
Oxford,  94  U.  &9  429.)  By  that  they  would  be  informed,  or  be 
bound  to'act  as  if  informed,  that  the  authority  to  issue  the 
bonds  would  depend  wholly  upon  a  judgment  with  which  the 
commissioners  had  nothing  of  the  making  to  do,  and  concern- 
ing which  they  would  have  the  same  opportunities  to  learn,  by 
examining  the  records,  as  any  other  persons.  An  examination 
of  the  records  would  have  shown  them  that  the  proceedings 
had  been  removed  and  that  there  was  no  judgment  in  force 
remaining.  So  Leonard,  Sheldon  &  Foster,  and  Elliott,  Col- 
ling &  Co.,  although  they  were  holders  for  value  before  ma- 
turity, were  not  unaffected  with  notice  of  the  defects  in  the 
bonds.  (McClure  v.  Oxford,  sup.)  And  Elliott,  Collins  & 
Co.,  under  whom  the  plaintiff  claims,  really  took  of  the  rail- 
road company,  which  had  only  pledged  the  bonds  to  Leonard, 
Sheldon  &  Foster,  and  had  remained  the  general  owner,  and 
▼as  not  a  bona  fide  holder  in  any  sense,  and  their  taking  was 
after  the  proceedings  had  been  ended  and  the  judgment 
wholly  quashed,  and  the  record  of  the  ending  had  been  com- 
pleted in  the  office  where  the  original  proceedings  were  com- 
menced. 

These  considerations  seem  to  be  fatal  to  the  right  of  the 
plaintiff  to  recover.  These  conclusions  are  different  some, 
what  from  those  reached  in  the  former  case,  and  have  been 
reached  after  more  careful  examination  on  that  account,  and 
in  consideration  of  several  cases  referred  to  bearing  directly 
tipon  this  subject,  several  of  which  had  not  then  been  re- 
ported and  some  not  then  decided.  The  motion  is  overruled. 
Let  judgment  be  entered  on  the  verdict. 

James  JR.  Cox,  for  the  plaintiff. 

Milo  Goodrich,  for  the  defendant. 
Vol.  XV.— 19 
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Badische  Akhjn  and  Soda  Fabrtk 

vs. 
James  Higgin  and  others.    In  Equttt. 

The  reissued  letters  patent,  Division  B,  granted  to  Charles  Graebe»and  Charles 
Liebermann,  April  4th,  1871,  for  an  improvement  in  dyes  or  coloring  matters 
from  anthracine,  are  valid. 

The  original  patent  claimed  "  the  within  described  process  for  the  production  of 
alizarine,  by  first  preparing  bibromanthrakinon,  or  bichloranthrakboB,  and 
then  converting  those  substances  into  alizarine,  substantially  as  above  set 
forth."  The  reissue  describes  the  same  process,  producing  the  same  substance, 
and  claims, "  Artificial  alizarine,  produced  from  anthracine,  or  its  derivatives, 
by  either  of  the  methods  herein  described,  or  by  any  other  method  which  wiD 
produce  a  like  result."    The  case  was  a  proper  one  for  a  reissue. 

(Before  Whkelrk,  J.,  Southern  District  of  New  York,  September  25th,  1878.) 

Whkeler,  J.  This  suit  is  brought  for  relief  against  an  al- 
leged infringement  of  Division  B  of  reissued  patent  No. 4,321, 
to  Charles  Graebe  and  Charles  Liebermann,  for  an  improvement 
in  dyes  or  coloring  matters  from  anthracine,  dated  April  4th, 
1871,  and  now  owned  by  the  plaintiff.  The  defences  set  up 
are,  that  the  reissue  of  the  patent  was  unauthorized  by  law  and 
void,  because  the  original  patent  was  not  inoperative  nor  in- 
valid by  reason  of  a  defective  or  insufficient  specification,  nor 
by  reason  of  the  patentees'  claiming  therein,  as  their  own  in- 
vention or  discovery,  more  than  they  had  a  right  to  claim,  and 
because  the  reissue  covers  alleged  inventions  not  shown  at  all 
in  the  original ;  that  the  patent  is  void  for  .want  of  novelty 
of  the  invention,  and  because  it  is  not  for  any  invention  that 
by  law  is  patentable ;  and  that  the  defendants  do  not  in- 
fringe. 

The  original  patent  describes  two  processes  by  which  a  sub- 
stance is  produced,  and  some  other  processes  by  which  one  of 
the  substances  from  which  it  may  be  derived  is  produced,  and 
claims  "  the  within  described  process  for  the  production  of 
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alizarine,  by  first  preparing  bibromanthrakinon,  or  bichloran- 
thrakinon,  and  then  converting  those  substances  into. alizarine, 
substantially  as  above  set  forth."  The  reissued  patent,  Divi- 
sion B,  describes  precisely  the  same  process,  producing  the 
same  substance,  and  claims,  "Artificial  alizarine,  produced 
from  anthracine,  or  its  derivatives,  by  either  of  the  methods 
herein  described,  or  by  any  other  method  which  will  produce 
a  like  result."  The  difference  between  the  original  and  the 
whole  reissue  is,  that  the  reissue,  in  this  Division,  claims  the 
product,  which  the  original  did  not  claim.  Whether  the  cir- 
cumstances dehors  the  patent,  required  by  the  statute  to  au- 
thorize a  reissue,  existed  or  not,  was  a  matter  to  be  determined 
by  the  Patent  Office,  and,  having  been  determined  there,  is 
not  open  here.  Whether  the  reissue  is  for  the  same  inven- 
tion that  the  original  was,  and  is  such  as  was  warranted  upon 
that  original,  is  open.  (Russell  v.  Dodge,  93  U.  S.,  460.) 
Nothing  is  seen  to  show  that  the  original  was  not  valid  for 
what  it  claimed.  There  was  nothing  defective  or  insufficient 
about  the  specification  of  the  invention.  If  the  statute,  "by 
specification,  meant  that  and  no  more,  then,  on  the  patents 
themselves,  it  would  appear  that  there  was  no  ground  for  the* 
reissue.  But  the  word  seems  to  be  used  in  a  broader  sense, 
and  to  be  intended  to  cover  the  specification 'of  the  claim,  as 
welL  In  that  sense,  there  was  a  defective  specification  of  the 
invention  as  patented,  and  the  patent  was  inoperative  and  in- 
valid for  that  part  of  the  invention  not  covered  by  the  claim. 
The  invention  specified  in  each  is  precisely  the  same.  The 
original  did  not  cover  the  whole  of  it,  and  so  was  inoperative 
as  to  part.  The  reissues  do  cover  the  whole.  They  seem  to 
fall  exactly  within  the  intention  of  the  statute,  in  this  partic- 
ular.   (Seymour  v.  Osborne,  11  Wall.,  516.) 

It  is  said,  that  the  reissue  attempts  to  cover  more,  and  is, 
therefore,  void,  because  it  not  only  claims  the  substance  pro- 
duced by  these  processes,  but  proceeds  to  claim  it  if  produced 
by  any  other  method  which  will  produce  a  like  result.  If 
those  words  enlarge  the  scope  of  the  claim  at  all,  it  does  seem 
that  they  claim  as  much  as  there  is  of  the  enlargement  that 
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was  not  in  the  original,  and  which,  in  fact,  neither  those,  nor 
any  other,  inventors  had  then  invented.  That  product,  how- 
ever, is  a  substance,  a  composition  of  matter.  If  it  was  new 
and  useful,  they  were  entitled  to  a  patent  for  it.  If  entitled 
to  a  patent  for  it  at  all,  they  were  entitled  to  one  for  it,  how- 
ever  made.  So,  if  the  claim  covered  it  without  those  words, 
it  covered  it  as  fully,  for  the  purposes  of  a  patent,  as  with 
them,  and  they  did  not  enlarge  nor  vary  the  meaning  of  the 
claim,  nor  have  any  effect  upon  the  patent  at  all. 

It  is  further  said,  that  the  patent  professes  to  be,  and  is, 
in  fact,  a  patent  for  a  result,  which  is  not  patentable  at  all 
It  is  true,  the  claim  does  make  use  of  the  word  result.  If  it 
was  used  to  signify  an  abstraction,  it  seems  true  enough  that 
it  would  not  be  for  anything  patentable.  But  it  is  to  be  read 
with  the'rest  of  the  words  with  which  it  is  connected,  and, 
when  so  read,  its  meaning  is  plain.  The  claim  is  for  the  pro- 
duct that  will  be  produced  by  those  processes.  It  so  says. 
Then,  when  it  says,  "or  by  any  other  method  which  will  pro- 
duce a  like  result,"  it  means  any  other  method  which  will 
produce  a  like  product  resulting.  So,  the  claim  is  all  the  way 
for  a  thing  tangible,  and  not  for  a  mere  idea. 

It  is  also  suggested,  that  the  substance  is  not  so  described 
in  the  patent  as  to  make  what  it  is  determinable  with  suffi- 
cient exactness.  Jt  is  called  artificial  alizarine.  That  may 
not  be  the  most  exact,  nor  a  very  exact,  name.  But,  the  pat- 
ent law  does  not  prescribe  how  patented  articles  shall  be 
named.  It  is  described  by  an  exact  mode  of  production, 
that  will  not  produce  anything  else.  Those  who  are  able  to 
produce  it,  and  those  who  use  it,  have  no  difficulty  in  knowing 
or  using  it.  Its  character  is  so  complex  and  intricate,  that  every- 
thing to  be  found  in  it  could  not  be  told  then,  and,  perhaps, 
cannot  be  now.  There  is  nothing  in  the  law  that  requires  all 
its  constituent  parts  to  be  described,  set  forth,  or  known.  The 
law  required  the  inventors  to  file  such  written  description  of  it, 
and  of  the  manner  and  process  of  making,  compounding  and 
using  it,  "  in  such  full,  clear,  concise  and  exact  terms  as  to 
enable  any  person  skilled  in  the  art  or  science  to  which  it  ap- 
pertains, or  with  which  it  is  most  nearly  connected,  to  make, 
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construct,  compound  ahd  use  the  same."  (Act  of July  Uh, 
1836,  §  6,  5  C.  S.  Stat,  at  Large,  119  ;  Act  of  July  8th,  1870, 
§  26,  16  U.  S.  Stat,  at  Large,  201 ;  Rev.  Stat,  sec.  4,888.) 
This  is  all  the  law  required  in  this  behalf,  and,  it  is  shown  by 
the  testimony,  both  of  those  skilled  in  the  art  and  science  to 
which  this  substance  appertains,  and  with  which  it  is  most 
nearly  connected,  and  those  dealing  in  and  making  practical 
ose  of  it,  has  been  done.  Those  wishing  to  use  it  know  what 
to  apply  for  to  obtain  it,  and  how  to  make  use  of  it,  when 
obtained.  It  is  not  a  mere  scientific  abstraction,  but  it  is  an 
article  of  commerce,  useful  in  the  art  of  coloring,  that  can 
be  bought,  sold,  handled  and  consumed.  The  inventors  ap- 
pear to  have  done  all  that  could  be  done,  and  all  that  was  re- 
quired, or  would  be  useful,  in  describing  it. 

It  is  insisted,  that,  at  the  time  of  this  invention,  this  pro- 
duct was  old,  and  as  well  known  as  it  was  afterwards,  and 
that  what  was  invented  was,  in  reality,  merely  a  new  process 
of  producing  it.  Whether  the  product  was  new  with  the  in- 
vention, or  was  known  before,  is  a  question  of  fact,  to  be  de- 
termined upon  the  evidence.  Chemically  pure  alizarine  was 
unquestionably  well  known  among  chemists.  Madder  aliza- 
rine was  well  known  among  chemists  and  artists  in  dyes.  If 
this  is  the  same  as  either,  it  could  not  be  a  new  invention. 
If  not  the  same  as  either,  it  is  not  claimed  that  it  is  the  same 
as  any  other  known  thing.  The  chemists  examined  as  wit- 
nesses on  each  side  are  of  such  eminent  learning  and  un- 
doubted character,  that  the  solution  of  this  question  is  not 
involved  with  such  difficulties  as  are  sometimes  to  be  encoun- 
tered in  settling  questions  of  fact.  A  careful  examination  of 
the  testimony  of  Professor  Chandler,  a  witness  for  the  de- 
fendants, and  that  of  President  Morton  and  Professors  Hed- 
rick  and  Ordway,  witnesses  for  the  plaintiff,  shows  that  he 
differs  from  them  more  about  names  of  things,  the  construc- 
tion of  terms,  and  inferences  to  be  drawn,  than  about  the 
actual  existence  of  material  facts.  Madder  alizarine  contains 
chemically  pure  alizarine,  expressed  by  the  chemical  notation 
Cu  Hg  04.    So  does  this  product.    So  far  the  witnesses  agree ; 
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and,  so  far  as  that  particular  ingredient  is  concerned,  the  two 
substances  are  identical.  He  regards  that  as  the  important 
thing,  and  the  presence  of  the  other  things  which  each  con- 
tains, as  unimportant  and  useless,  if  not  injurious,  accidents. 
That  other  things  do  exist  in  each,  as  they  testify,  he  does  not 
deny.  They  say  that  this  product  contains  isopurpurine, 
anthrapurpurine,  monoxanthraquinone,  and  some  other  less 
important  ingredients,  not  named,  which  were  not  only  not 
ingredients  of  either  pure  alizarine,  or  madder  alizarine,  bnt 
were  not  known  at  all  until  they  were  brought  out  by  this  in- 
vention. He  says  that  purpurine  was  discovered  by  Collin  in 
1828,  and  anthraquinone  by  Dumas  and  Laurent  in  1832. 
Purpurine  is  chemically  different  from  isopurpurine  or  anthra- 
purpurine, and  anthraquinone  from  monoxanthraquinone,  as 
here  understood.  He  does  not  say  that  any  dye  stuff  before 
that  of  Graebe  and  Liebermann  ever  contained  isopurpurine, 
anthrapurpurine  and  monoxanthraquinone,  with  pure  aliza- 
rine, as  theirs  did  and  does.  So,  upon  the  testimony  that  is 
not  really  contradictory,  their  product  was  a  new  composition 
of  matter.  He  says  these  things  are  mere  impurities,  whose 
presence  is  not  wanted,  and  which  are  tolerated,  because  it  is 
better  to  endure  them  than  removing  them,  and  he  produces 
exhibits  to  show  what  colors  may  be  made  upon  fabrics  with 
them  and  without  them.  The  others  say  that  they  are  useful 
coloring  agents,  and  exhibits  are  produced  to  show  that  fact. 
From  all  it  appears,  that  they  are  influential  as  coloring  agents, 
in  producing  results  different  from  those  that  can  be  produced 
without  them.-  So  that  the  product  of  these  inventors,  con- 
taining them,  was  not  only  a  new  composition,  but  a  new  dye 
stuff.  That  it  is  useful,  as  other  coloring  materials  are  use- 
ful, is  beyond  any  question.  From  these  considerations  it 
appears  that  Graebe  and  Liebermann  invented  a  new  and  use- 
ful composition  of  matter,  for  which  they  properly  obtained 
their  original  patent,  and,  so  far  as  is  open  to  inquiry  here, 
their  reissued  patent. 

The  claim  that  the  defendants  do  not  infringe  rests,  appa- 
rently, upon  the  idea,  that  they  only  use  the  product  of  a 
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different  process,  and  not  that  they  do  not  use  or  vend  dye 
stuff  substantially  the  same  as  this. 

The  case  of  Badische  Anilin  and  Soda  Fabrik  v.  Hamil- 
ton Manufacturing  Co.,  (13  Pat.  Of.  Gaz.,  273,)  in  the  Dis- 
trict of  Massachusetts,  before  the  late  eminent  Circuit  Judge 
Shepley,  covert  most  of  the  questions  made  in  this  case,  but 
not  all  of  them,  for,  there  is  evidence  in  this  case  that  does 
not  appear  to  have  been  in  that,  and  some  questions  are  made 
here  that  do  not  appear  to  have  been  made  there.  So  far  as 
that  case  goes,  it  is  an  ample  authority  for  the  decision  here 
reached;  and,  upon  the  facts  found  here,  it  goes  nearly,  if  not 
quite,  as  far  as  this  case  does. 

Let  a  decree  be  entered  for  the  plaintiff,  establishing  the 
validity  of  the  patent,  and  for  an  injunction  and  an  account 
of  profits  and  damages,  occasioned  by  the  infringement,  ac- 
cording to  the  prayer  of  the  bill,  with  costs. 

John  Van  Santvoord  and  George  Gifford,  for  the  plaintiff. 
Gilbert  M.  Plymjrion,  for  the  defendants. 


Frances  L.  Egbert,  as  Executrix,  &o., 

vs. 
Philipp  Lippmann  and  August  Seligmann.    In  Equity. 

The  effect  of  the  provisions  of  the  7th  section  of  the  Act  of  March  3d,  1839,  (5 
V.  S.  8tot.  at  Large,  354,)  is,  to  require  that  an  inventor  shall  not  permit  his 
invention  to  be  used  in  public  at  a  period  earlier  than  two  years  prior  to  his 
application  for  a  patent,  under  the  penalty  of  haying  his  patent  rendered  void 
by  each  use.  Consent  and  allowance  by  the  inventor  are  not  necessary  to 
Rich  invalidity. 

(Before  Bultchforp,  J.,  Southern  District  of  New  York,  September  26th,  1878.) 
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Blatohfokd,  J.  The  patent  in  this  case  was  applied  for 
in  March,  1866.  The  answer  sets  up,  as  a  defence,  that,  more 
than  two  years  before  such  application,  the  invention  was 
known  and  in  use  in  the  United  States.  The  bill  alleges,  that, 
at  the  time  of  the  application,  the  invention  had  not  been,  for 
more  than  two  years,  in  public  use,  with  the"  consent  or  al- 
lowance of  the  patentee.  The  answer  denies  that,  at  the  time 
of  the  application,  the  invention  had  not  been,  for  more  than 
two  years,  in  public  use.  After  the  defendants  had  intro- 
duced evidence  for  the  purpose  of  showing  that  the  invention 
had  been  made  by  others  before  the  patentee  made  it,  the 
plaintiff  introduced  evidence  showing  that  the  patentee  made 
the  invention,  a  pair  of  corset  steels,  in  the  year  1855.  At 
that  time,  he  made  a  pair  of  steels,  containing  the  invention 
patented,  and  gave  them  to  a  lady,  who  wore  them.  They 
lasted  her  a  long  time.  He  made  another  pair  for  her,  early 
in  1858,  which  she  wore  a  long  time.  She  saw  him  at  work 
on  this  pair.  She  knew,  about  1863,  of  his  making,  at  that 
time,  another  pair  for  another  lady.  The  first  two  pairs  of 
steels  made  were  worn  in  several  pairs  of  corsets,  being 
ripped  from  one  pair  and  put  into  other  pairs.  These  first 
two  pairs  were  made  for  a  lady  who,  in  ,1863,  became  the 
wife  of  the  patentee.  After  her  marriage  to  him,  and  in 
1863,  she  was  wearing  a  pair  of  corsets  with  these  steels,  and 
she  ripped  them  out,  on  one  occasion,  in  that  year  and  the 
patentee  showed  them  to  one  Sturges,  and  explained  to  him 
how  they  were  made. 

The  7th  section  of  the  Act  of  July  4th,  1836,  (5  U.  & 
Stat,  at  Large,  119,)  provided  that  a  patent  should*  be  issued 
if  it  should  not  appear  to  the  Commissioner  of  Patents  that 
the  invention  had  been  in  public  use  or  on  sale,  with  the  appli- 
cant's consent  or  allowance,  prior  to  his  application  for  the 
patent.  The  15th  section  of  that  Act  provided  that,  in  a  suit 
for  infringement,  the  defendant  should  have  judgment,  if  it 
shtiuld  be  proved  that  the  thing  patented  had  been  in  public 
use  or  on  sale  with  the  consent  and  allowance  of  the  patentee, 
before  his  application  for  a  patent.    By  the  7th  section  of  the 
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Act  of  March  3d,  1839,  (5  U.  S.  Stat,  at  large,  354,)  it  was 
enacted,  that  every  person  who  shall  have  purchased  or  con- 
itructed  any  newly  invented  machine,  prior  to  the  application 
by  the  inventor  for  a  patent,  shall  be  held  to  possess  the  right 
to  use,  and  rend  to  others  to  be  used,  the  specific  machine  so 
made  or  purchased,  without  liability  therefor  to  the  inventor, 
and  that  "  no  patent  shall  be  held  to  be  invalid  by  reason  of 
such  purchase,  sale  or  use  prior  to  the  application  for  a  pat- 
ent, as  aforesaid,  except  on  proof  of  abandonment  of  such  in- 
tention to  the  public,  or  that  such  purchase,  sale  or  prior  use 
has  been  for  more  than  two  years  prior  to  such  application  for 
a  patent."    The  patent  in  question  was  applied  for  and  issued 
when  the  Act  of  1839  was  in  force.     The  effect  of  that  Act 
is,  to  require  that  an  inventor  shall  not  permit  his  invention 
to  be  used  in  public  at  a  period  earlier  than  two  years  prior 
to  his  application  for  a  patent,  under  the  penalty  of  having 
his  patent  rendered  void  by  such  use.    Consent  and  allowance 
by  the  inventor  are  not  necessary  to  such  invalidity.  But,  a  for- 
tiori, consent  to  a  use  in  public,  not  followed  by  an  application 
for  a  patent  within  two  years  afterwards,  makes  the  patent, 
when  granted,  invalid.     The  policy  introduced  by  the  Act  of 
1839  is  continued  in  the  Act  of  July  8th,  1870,  and  in  the  Ke- 
*wed  Statutes.  The  24th  section  of  the  Act  of  1870,  (16  TJ.  S. 
Stat*  at  Large,  201,)  provides,  that  a  patent  may  be  obtained 
for  an  invention,  if  it  has  not  been  in  public  use  or  on  sale  for 
more  than  two  years  prior  to  the  application  for  such  patent, 
unless  it  is  proved  to  have  been  abandoned.    This  provision  is 
embodied  in  section  4,886  of  the  Ee vised  Statutes.    The  61st 
section  of  the  Act  of  1870,  {Id.,  208,)  now  section  4,920  of  the 
Revised  Statutes,  provides,  that  it  shall  be  a  defence  to  a  suit 
for  the  infringement  of  a  patent,  that  the  thing  patented  had 
teen  in  public  use  or  on  sale  in  the  United  States  for  more 
than  two  years  before  the  application  for  a  patent,  or  had 
teen  abandoned  to  the  public.    The  policy  introduced  by  the 
Act  of  1839,  and  thus  continued,  is,  that  the  inventor  must 
aPply  for  his  patent  within  two  years  after  his  invention  is  in 
*uch  a  condition  that  he  can  apply  for  a  patent  for  it,  and  that, 
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if  he  does  not  apply  within  snch  time,  but  applies  after  the 
expiration  of  such  time  and  obtains  a  patent,  and  it  appears 
that  his  invention  was  in  public  nse  at  a  time  more  than  two 
years  earlier  than  the  date  of  his  application,  his  patent  will 
be  void,  even  though  such  public  use  was  without  his  knowl- 
edge, consent  or  allowance,  and  even  though  he  was  in  fact 
the  original  and  first  inventor  of  the  thing  patented  and  so 
in  public  use.  Such  public  use  for  such  length  of  time  is 
made  equivalent  to  absolute  abandonment. 

The  use  proved  in  this  case  was  a  sufficient  pubHc  use  or 
use  in  public,  to  invalidate  the  patent.  It  was  not  a  use  for 
experiment,  or  a  use  in  private,  or  a  private  use.  It  was  a 
practical  use  in  public  of  the  completed  article.  No  secrecy 
was  maintained  or  enjoined  as  to  the  article  or  its  structure. 
The  fact  that  the  inventor,  from  time  to  time,  declared  that 
he  intended  to  obtain  a  patent  for  the  invention,  and  that  his 
delay  was  caused  by  ill  health,  cannot  operate  to  destroy  the 
peremptory  consequence  imposed  by  the  statute  because  of 
the  lapse  of  time  in  connection  with  the  public  use. 

The  bill  must  be  dismissed,  with  costs. 

• 

George  Oifford,  for  the  plaintiff. 
John  B.  Staples,  for  the  defendants. 


The  United  States 
vs. 
James  J.  O'Fallon,  W.  D.  W.  Barnard  and  Eugene  Kelly. 

In  an  action  of  assumpsit  by  the  United  States  against  O.  and  K.  and  K,  K. 
pleaded  the  general  issue  severally,  and  O.  and  K.  joined  in  their  plea.  The 
cause  of  action  was  joint  and  several.  At  the  trial,  the  plaintifls  made  do 
claim  against  R     The  jury  were  instructed  by  the  Court  that  B  was  en- 
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titled  to  a  verdict  The  jury  found  a  verdict  against  0.  and  K,  but  made  no 
finding  as  to  B.  Before  judgment  was  entered,  all  the  defendants  moved  in 
arrest,  and  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  ground  that  the 
verdict  was  irregular  because  the  issue  as  to  B.  was  not  found :  Held,  that  if 
the  plaintiff  should  discontinue  the  suit  as  to  B.,  judgment  would  be  entered 
against  O.  and  E. ;  that,  on  such  discontinuance,  the  motion  would  be  over- 
ruled; and  that,  if  a  discontinuance  was  not  entered,  or  an  amendment  not 
made,  B.  would  be  entitled  to  a  new  trial,  but  not  the  other  defendants. 

(Before  Sbxfmait,  J.,  Southern  District  of  New  York,  September  23th,  1878.) 

Shipman,  J.  This  is  an  action  of  assumpsit  against  James 
J.  O'Fallon,  Eugene  Kelly,  W.  D.  W.  Barnard  and  one  Pride. 
Pride  was  not  served.  The  other  defendants  appeared  and 
pleaded  the  general  issue.  Kelly  pleaded  severally.  O'Fallon 
and  Barnard  joined  in  their  plea.  The  alleged  canse  of  action 
was  joint  and  several.  The  evident  theory  of  the  Govern- 
ment, in  joining  the  defendants,  was,  that  they  were  all  part- 
ners. Upon  the  trial,  it  plainly  appeared  that  O'Fallon  and 
Kelly  only  were  partners,  and  that  Barnard  was  merely  an 
agent  of  their  firm.  The  counsel  for  the  Government  told 
the  jury,  in  his  closing  argument,  that  the  plaintiff,  made 
no  claim  against  Barnard.  The  Court  charged  the  jury  that 
Barnard  was  entitled  to  a  verdict,  and  that  the  other  two  de- 
fendants were  the  real  defendants  in  the  case.  The  jury  re- 
turned a  verdict  for  the  plaintiffs  against  O'Fallon  and  Kelly, 
and  made  no  finding  in  regard  to  Barnard.  Before  the  entry 
of  judgment,  the  three  defendants  moved  in  arrest,  and  to  set 
aside  the  verdict,  and  for  a  venire  facias  de  novo,  upon  the 
ground  that  the  verdict  was  fatally  irregular,  in  that  the  issue 
in  regard  to  Barnard  was  not  found. 

It  is  true,  as  a  general  rule,  that  a  verdict  is  bad  if  it  finds 
only  a  part  of  that  which  was  in  issue.  (Patterson  v.  U.  S.,  2 
Wheat.,  221;  Cuttle  v.  Andrews,  3  Salic.,  372;  Jenkins  v. 
ParkhiU,  25  Ind.y  473.)  The  present  case  presents,  however, 
tort  the  merest  technical  omission  on  the  part  of  the  jury. 
The  counsel  for  the  plaintiffs  had  abandoned  their  suit  against 
Barnard.  The  Court  instructed  the  jury  that  he  was  entitled 
to  a  verdict,  and,  in  effect,  withdrew  the  case  as  to  him  from 
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their  deliberations.  The  question  of  Barnard's  liability  was 
not  actually  in  issue  before  them.  They  did  not  pass  upon  it, 
probably  because  they  were  told  that  Kelly  and  O'Failon 
were  the  only  real  defendants. 

Notwithstanding  the  general  rule,  "  if  it  appears  that  the 
whole  question  in  the  case  between  the  parties  is  settled  by 
the  verdict,"  the  verdict  is  not  to  be  set  aside  "unless  the 
omission  to  find  the  other  issues  can,  in  some  way,  prejudice 
the  party  complaining. "  (  White  v.  Bailey,  14  Conn,,  271.) 
The  defendants  Kelly  and  O'Fallon  are  not  harmed  by  the 
omission,  because  all  the  issues  between  them  and  the  United 
States  have  been  found,  and,  whatever  their  liability,  as  part- 
ners, to  the  Government,  may  be,  it  is  not  in  dispute  that 
Barnard  was  not  a  member  of  their  firm.  Barnard  will  not  be 
practically  harmed  by  the  omission,  if  the  United  States  form- 
ally enter  upon  the  record  the  discontinuance  as  to  him  which 
they  verbally  announced  to  the  jury  upon  the  trial  It  is 
true,  that  a  noUe  prosequi  or  a  discontinuance  does  not  operate 
as  a  full  release  and  discharge,  but  is  an  agreement  not  to 
.  proceed  further  in  the  suit  as  to  the  person  to  whom  it  is 
applied,  and,  therefore,  if  a  nolle  is  entered,  Barnard  is  not 
technically  released ;  but  there  is,  under  the  circumstances  of 
this  case,  no  danger  to  Barnard  that  he  will  be  called  upon  to 
respond  to  any  suit  upon  this  cause  of  action. 

•  The  subject  of  a  discontinuance  or  a  nolle  prosequi  in  a 
civil  action  was  fully  considered  by  the  Supreme  Court  in 
Minor  v.  Mechanic**  Bank,  (I  Peters,  46.)  The  Court  held, 
that,  in  an  action  of  assumpsit  upon  a  joint  and  several  cause 
of  action,  against  several  defendants,  where  the  defendants 
plead  severally,  whether  the  pleas  are  to  the.  merits,  or  set  up 
merely  a  personal  discharge,  the  plaintiff  can  enter  a  nolle 
prosequi  against  one  defendant  whose  case  had  not  been  tried, 
either  before  or  after  judgment  against  the  other  defendants. 
The  rule  in  regard  to  a  noUe  prosequi  is  not  necessarily  con- 
trolled by  the  fact  that  the  defendants  have  pleaded  severally. 
The  more  important  requisite  to  the  right  of  discontinuance 
is  the  several  character  of  the  alleged  cause  of  action.    In 
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this  case,  inasmuch  as  Barnard  ifc  manifestly  not  liable,  the 
mere  fact  that  he  had  united  in  the  plea  of  the  general  issue 
with  another  defendant,  is  not  sufficient  to  affect  the  question 
of  discontinuance.  "  In  the  administration  of  justice,  matter 
of  form,  not  absolutely  subjected  to  authority,  may  well  yield 
to  the  substantial  purposes  of  justice."  (Minor  v.  Mechanics' 
Bank,  1  Peters,  46.) 

A  discontinuance  as  to  the  defendant  in  regard  to  whose 
liability  the  jury  has  not  found,  and  an  entry  of  judgment 
upon  the  verdict  against  the  defendant  who  is  found  liable, 
if  the  Court  is  satisfied  with  the  verdict,  is  in  accordance  with 
the  practice  of  the  Supreme  Court  of  the  State  of  New  York. 
(Porter  v.  Mount,  45  Barb.,  422.)  So,  also,  in  a  criminal 
case,  where  the  jury  had  omitted  to  find  on  one  of  the  counts, 
the  Court  permitted  such  count  to  be  discontinued,  and  ren- 
dered sentence  in  accordance  with  the  verdict,  upon  the  other 
counts.    (  U.  S.  v.  Keen,  1  McLean,  429.) 

Section  723  of  the  New  Code  of  Procedure  of  the  State 
of  New  York  provides,  that  "  the  Court  may,  upon  the  trial, 
or  at  any  other  stage  of  the  action,  before  or  after  judgment, 
in  furtherance  of  justice,  and  on  such  terms  as  it  deems  just, 
amend  any  process,  pleading  or  other  proceeding,  by  adding 
or  striking  out  the  name  of  a  person  as  a  party,"  &c. 

If  the  plaintiffs  enter,  within  fourteen  days,  a  discontinu- 
ance as  to  Barnard,  judgment  will  thereafter,  and  after  the 
expiration  of  the  stay  already  directed,  be  entered  upon  the 
verdict,  against  the  other  defendants.  Upon  snch  discontinu- 
ance, the  motion  for  a  venire  facias  de  novo  will  be  overruled. 
If  a  discontinuance  is  not  entered,  or  an  amendment  is  not 
made,  Barnard  will  be  entitled  to  a  new  trial,  but  not  the 
other  defendants. 

E.  C.  Inger8oU  and  A.  JS.  Herrick,  (Assistant  District 
Attorney,)  for  the  plaintiffs. 

Sullivan,  Kdbbe  &  Fowler,  for  the  defendants. 
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The  United  States  vs.  John  Flynn. 

Section  8,279  of  the  Revised  Statutes  of  the  United  States  makes  it  an  offence 
to  work  in  a  distillery  on  which  no  sign  is  placed  and  kept,  as  provided  in 
that  section,  and  provides  a  punishment  for  such  an  act. 

(Before  Benedict,  J.,  Southern  District  of  New  York,  October  14th,  1878.) 

This  was  an  indictment  under  §  3,279  of  the  Revised  Stat- 
utes, charging  the  defendant  with  working  in  a  distillery  on 
which  no  sign  was  placed  and  kept,  as  provided  by  that  sec- 
tion. A  motion  was  made  by  the  defendant  to  quash  the  in- 
dictment, upon  the  ground  that  no  punishment  was  provided 
for  the  act  charged.  The  contention  was,  that  the  construc- 
tion and  punctuation  of  section  3,279,  and  the  provision  there- 
in for  the  forfeiture  of  all  horses,  &c,  used  in  carrying  such 
property  aforesaid,  compel  the  conclusion  that  there  is  an 
omission  to  provide  any  punishment  for  the  act  of  working  in 
a  distillery  on  which  no  sign  is  placed  and  kept. 

CourUand  P.  Z.  Butier,  {Assistant  District  Attorney) 
for  the  United  States. 

Louis  F.  Post,  for  the  defendant. 

The  Coubt  held,  that  §  3,279  makes  it  an  offence  to  work 
in  a  distillery  on  which  no  sign  is  placed  and  kept,  as  pro- 
vided in  that  section,  and  provides  for  such  an  act  the  punish- 
ment of  a  fine  of  not  less  than  $100  nor  more  than  $1,000, 
or  imprisonment  not  less,  than  one  month  nor  more  than  six 
months. 
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John  J.  Schilijngeb 

vs. 

Hermann  A.  Gunther.    In  Equity. 

Tb«  claim  of  letters  patent  for  an  improvement  in  concrete  pavements  was, 
*  The  arrangement  of  tar  paper,  or  its  equivalent,  between  adjoining  blocks 
of  concrete,  substantially  as  and  for  the  purpose  set  forth."  Under  an  inter- 
locutory decree  for  an  account  of  profits,  the  plaintiff  did  not  prove  before 
the  master  any  license  fee,  as  showing  the  value  of  the  patented  improvement, 
nor  did  he  show  such  value  otherwise.  The  reference  and  the  master's  report 
proceeded  on  the  view  that  all  the  valae  in  the  infringing  pavement  was  due 
to  the  patented  improvement,  and  the  master  reported,  as  profits,  the  profits 
made  by  the  defendant  in  laying  the  entire  pavement:  Held,  that  the  master 
should  have  reported  no  profits. 

(Before  Blatcbtord,  J.,  Southern  District  of  New  York,  October  17th,  1878.) 

Blatchfoed,  J.  The  plaintiffs*  patent  is  for  an  improve- 
ment in  concrete  pavements.  Such  pavements  existed  before 
the  plaintiffs  invention.  The  specification  of  the  patent 
states  that  the  invention  "  relates  to  a  concrete  pavement 
which  is  laid  in  sections,  so  that  each  section  can  be  taken  np 
and  relaid  without  disturbing  the  adjoining  sections."  The 
invention  relates  merely  to  the  laying  of  the  pavement  in 
sections,  00  as  to  "  allow  the  blocks  to  be  raised  separately 
without  affecting  the  blocks  adjacent  thereto,"  and  so  as  to 
allow  "  the  several  blocks  to  heave  separately  from  the  effects 
of  frost."  There  is  nothing  new  in  the  composition  of  the 
pavement,  as  one  formed  of  concrete  made  "by  mixing 
cement  with  sand  and  gravel  or  other  suitable  material,  to 
form  a  plastic  compound."  The  point  of  the  invention,  as 
Bet  forth  in  the  specification,  is,  that,  the  pavement  being 
made  in  sections,  the  joints  between  the  sections  have  placed 
in  them  "  strips  of  tar  paper,  or  equivalent  material,  arranged 
between  the  several  blocks  or  sections,  in  such  a  manner  as  to 
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produce  a  suitable  tight  joint  and  yet  allow  the  blocks  to  be 
raised  separately  without  affecting  the  blocks  adjacent  there- 
to."   It  was  not  new  to  lay  concrete  pavements  in  sections. 
The  plaintiff,  after  this  suit  was  brought,  filed  a  disclaimer 
disclaiming  any  claim  merely  to  the  laying  of  a  concrete 
pavement  in  detached  blocks  or  sections,  without  the  inter- 
position between  the  blocks  or  sections  of  the  tar  paper  or 
its  equivalent,  and  admitting  that  it  was  not  new  to  lay  a 
concrete  pavement  in  sections.    As  the  specification,  before 
the  disclaimer  was  filed,  stated,  the  concrete,  when  laid  in 
blocks  without  the  interposition  of  the  tar  paper  or  its  equiv- 
alent, in  the  joints  between  the  blocks,  would  shrink  in  set- 
ting, so  that  the  second-laid  block  would  not  adhere  to  the 
first-laid  block,  and  the  joints  would  "  soon  fill  up  with  sand 
or  dust,"  and  the  pavement  would  be  "  sufficiently  tight  for 
many  purposes,"  while  the  blocks  would  be  "  detached  from 
each  other,"  and  could  be  "  taken  up  and  relaid,  each  inde- 
pendent of  the  adjoining  blocks."   The  disclaimer  "  disclaims 
the  forming  of  blocks  from  plastic  material  without  inter- 
posing anything  between* their  joints  while  in  the  process  of 
formation."    By  the  "  tight  joint "  produced  by  the  inter- 
position of  the  tar  paper  or  equivalent  material,  the  specifica- 
tion states,  that  the  patentee  means,  that  the  tar  paper  "con- 
stitutes a  tight  water-proof  joint."    The  specification  sets 
forth,  that,  after  one  block  or  section  is  completed,  the  tar 
paper  is  placed  along  the  edge  where  the  next  block  is  to  be 
formed,  and  the  plastic  composition  for  the  next  block  is  put 
up  against  the  tar  paper;  that  the  tar  paper  does  not  adhere 
to  the  block  first  formed,  when  placed  against  it,  although  ft 
may  adhere  to  the  edges  of  the  block  formed  after  it  is  pnt 
in  its  place  in  the  joints ;  and  that,  hence,  the  joints  between 
the  blocks  are  free,  so  that  each  block  can  be  removed  sepa- 
rately.   The  specification  describes  the  mode  of  making  the 
blocks  to  be,  to  spread  the  plastic  mass  on  the  bed  of  tbe 
pavement, "  either  in  moulds  or  between  movable  joists  of  the 
proper  thickness,"  so  as  to  form  the  edges  of  the  blocks,  one 
block  being  formed  after  the  other,  the  joists  or  partitions 
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between  the  block  first  formed  and  the  ..block  next  to  be 
formed  being  removed  after  the  block  first  formed  has  set, 
and  the  second  block  being  next  formed,  "  each  succeeding 
block  being  formed  after  the  adjacent  blocks  have  set." 
Nothing  is  claimed  as  new  in  respect  to  this  mode  of 
forming  blocks  of  concrete  pavement.  The  sole  claim 
of  the  patent,  left  after  the  disclaimer,  is  this :  "  The  ar- 
rangement of  tar  paper,  or  its  equivalent,  between  adjoining 
blocks  of  concrete,  substantially  as  and  for  the  purpose  set 
forth."  It  was,  therefore,  open  to  the  defendant  to  lay  a  con- 
crete pavement  in  detached  blocks  or  sections,  by  the  use  of 
moulds,  or  movable  joists  or  partitions,  in  the  manner  described 
in  the  plaintiff's  specification,  each  succeeding  block  being 
formed  after  the  adjacent  blocks  have  set,  and,  to  avail  him- 
self of  the  fact  affirmed  in  the  plaintiff's  specification,  that, 
without  the  use  of  tar  paper,  or  its  equivalent,  interposed  in 
the  joints,  the  concrete  will,  in  setting,  shrink,  so  that  the 
second  block,  when  set,  will  not  adhere  to  the  first,  and  the 
blocks,  when  completed,  will  be  detached  from  each  other, 
and  thus  to  make  a  concrete  pavement  in  sections,  which  can 
be  taken  up  and  relaid,  each  independent  of  the  adjoining 
sections.  It  may  be,  that,  without  the  use  of  something  ex- 
traneous to  make  a  joint,  such  as  the  permanent  interposition 
of  tar  paper  or  equivalent  material  between  the  blocks,  or  the 
creation  of  a  joint,  by  inserting  a  trowel  or  other  cutting  in- 
strument between  the  blocks,  and  then  removing  the  instru- 
ment, leaving  the  joint  an  open  one  for  the  time,  the  detach- 
ment of  the  blocks  from  each  other  will  not  be  as  effectual  or 
complete  as  when  a  joint  is  formed  by  the  interposed  tar 
paper  or  trowel,  and  the  blocks  cannot  be  as  easily  or  com- 
pletely taken  up  and  relaid,  each  independent  of  the  adjoining 
blocks.  The  claim  of  the  plaintiff's  patent  is  for  the  inter- 
position of  the  extraneous  material  to  form  the  joint,  whether 
the  permanent  tar  paper  or  the  temporary  trowel  or  cutting 
instrument.  It  is  for  the  artificial  division  of  the  pavement 
by  the  joint  thus  made,  aside  from,  and  in  addition  to,  any 
division  resulting  from  the  shrinking,  in  setting,  of  the  con- 
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crete  in  the  second  block,  when  placed  against  the  completely 
set  concrete  in  the  first  block.  I  do  not  understand  that  the 
plaintiff,  by  his  disclaimer,  affirms  that  anything  stated  in  his 
specification  is  not  true,  or  affirms  that  it  is  not  true  that  if 
the  sections  are  made  without  the  interposition  of  anything, 
either  permanently  or  temporarily,  between  the  sections,  the 
blocks  will  be  "  detached  from  each  other,  and  can  be  taken 
np  and  relaid,  each  independent  of  the  adjoining  blocks."  All 
that  th*e  disclaimer  affirms  is,  that  the  plaintiff  was  not  the 
first  to  invent  what  he  disclaims,  but  that  it  was  previously 
invented  by  some  one  else.  It  does  not  affirm  that  the 
plaintiff  did  not  invent  it  at  all,  or  that  the  effect  set  forth  in 
the  specification  as  resulting  from  laying  the  pavement  with 
nothing  interposed  in  the  joint,  either  permanently  or  tem- 
porarily, will  not  result.  A  correction  of  a  mistake  as  to  the 
statement  of  the  effect  of  laying  the  pavement  in  sections, 
without  interposing  anything  in  the  joint,  is  the  office  of  a  re- 
issue and  not  of  a  disclaimer. 

There  was  an  interlocutory  decree  for  the  plaintiff  on  the 
22d  of  April,  1875,  adjudging  that  the  plaintiff's  patent  was 
valid,  and  that  the  defendant  had  infringed  it,  and  referring 
it  to  a  master,  "to  take  and  state  and  report  to  the  Court  an 
account  of  all  such  concrete  pavement  or  sidewalk  made,  or 
caused  to  be  made,  or  used  or  sold,  by  the  said  defendant, 
since  the  2d  day  of  May,  1871,  and  also  the  gains  and  profits 
which  the  said  defendant  has  received  by  or  from  the  manu- 
facture, use  or  sale  of  the  said  patented  improvements ;  and 
that  he  also  ascertain  and  report  what,  if  any,  damages  the 
said  complainant  has  suffered  or  sustained,  by  reason  of  the 
said  infringement,  over  and  above  and  beyond  said  gains  and 
profits."  Subsequently,  an  order  was  made  setting  forth,  that 
u  it  appears  to  this  Court,  that  the  defendant  has  made  or  laid 
sectional  concrete  pavements  or  sidewalks  in  different  methods 
or  modes  of  construction,  all  of  which  methods  are  claimed  to 
be  in  violation  of  said  patent,"  and  ordering  that  the  master 
proceed  in  said  accounting,  under  the  said  decree  of  April 
22d,  1875,  "  and  take  and  state  an  account  of  all  the  sectional 
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concrete  pavements  or  sidewalks  made  or  laid  by  the  defend- 
ant, or  under  his  authority,  since  the  2d  day  of  May,  1871, 
specifying,  as  far  as  may  be,  the  method  or  methods  pursued 
by  the  defendant  in  making  or  laying  the  same,  and  the 
amount  laid  under  each  method,  if  more  than  one,  to  the  end 
that,  in  the  decree  that  shall  be  made  upon  the  master's  re- 
port, it  shall  be  determined  and  decreed  whether  all  of  the 
methods  of  laying  concrete  pavement  which  have  been  prac- 
tised and  pursued  by  the  defendant,  are  or  are  not  within  the 
patent  which  has  been  adjudged  to  be  good  and  valid,  and  to 
have  been  infringed  by  the  defendant,  and  whether  the  de- 
fendant is,  therefore,  liable  to  pay  to  the  plaintiff  damages  for 
all  or  any  portion  of  the  concrete  pavements  which  have  been 
constructed  by  him,  or  under  his  authority." 

The  master  has  made  his  report.    He  states  in  it,  that  lie 
directed  the  defendant  to  make  out  and  produce  before  him 
"an  account  of  all  cement  or  concrete  pavements  or  side- 
walks made  or  laid  by  him  since  the  2d  day  of  May,  1871, 
also  the  date  when  laid,  the  place  where,  the  number  of 
square  feet,  the  price  per  foot  and  the  total  amount  re- 
ceived ;"  that  such  accounts  were  produced  and  are  submitted 
with  the  report ;  that  "  the  defendant  was  also  required  to 
produce  an  account  showing  the  cost  or  expense  of  laying 
such  pavements  and  sidewalks,  and  the  profits  derived  there- 
from by  the  defendant ;"  that  the  defendant  produced  no 
detailed  account  showing  such  cost  or  expenses,  but  produced 
estimates  of  expenses,  which  are  submitted  with  the  report ; 
"and  that  the  cost  or  expense  to  the  defendant  of  laying  the 
cement  pavements  or  sidewalks  stated  in  his  several  accounts, 
is  not  exceeding  17  cents  per  square  foot."    The  report 
states  the  defendant  has  laid,  as  appears  from  his  accounts, 
162,843£  square  feet  of  sectional  cement  pavements,  and  re- 
ceived therefor  the  sum  of  $38,380  70 ;  that  the  cost  of  the 
same,  at  the  rate  of  17  cents  per  square  foot,  was  $27,683  39 ; 
that  the  sum  of  $10,697  31  is  "the  profits  made  by  the  de- 
fendant in  the  laying  of  the  sectional  pavements  laid  by 
him,"  and  "  is  the  damage  sustained  by  the  complainant  if  all 
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of  the  pavements  referred  to  were  laid  in  the  manner  or  ac- 
cording to  the  process  described  in  the  complainant's  patent, 
or  are  such  pavements  as  are  claimed  in  said  patent."  The 
report  also  shows,  that  some  of  the  pavement  so  laid  by  the  de- 
fendant was  laid  with  tar  paper  or  its  equivalent  between  the 
joints ;  that  some  of  it  was  laid  by  leaving  metal  plates  in  the 
joints  and  afterwards  withdrawing  said  plates  and  pouring 
melted  pitch  into  the  open  joints ;  that  some  of  it  was  made 
in  the  last  named  way,  except  that  the  joints  were  filled  with 
cement ;  that  some  of  it  was  made  with  the  use  of  joists  re- 
moved before  the  joint  was  formed,  nothing  being  left 
between  the  blocks  but  a  trowel,  or  other  instrument,  or 
metal  strips  were  used  to  make  a  joint,  or  a  separation  into 
blocks,  during  the  process  of  layiug  the  pavements ;  and  that 
some  of  it  was  laid  by  a  method  which  this  Court  has  held, 
on  attachment  proceedings,  to  be  an  infringement. 

The  defendant  has  filed  several  exceptions  to  the  report 
The  report  states  that  the  defendant's  estimates  of  expenses 
are  not  accurate  or  reliable,  but  are  greatly  overstated  as  to 
quantity  of  materials  used  and  the  cost  thereof ;  and  that  such 
estimates  charge  too  much  per  barrel  for  cement  and  for  too 
much  cement.  Exceptions  1,  2,  3  and  4  cover  the  above 
matters  and  are  disallowed.  Exception  5  excepts  to  the  find- 
ing that  the  cost  or  expense  to  the  defendant  of  laying  the 
cement  pavements  stated  in  his  several  Recounts,  is  not  ex- 
ceeding 17  cents  per  squ&re  foot,  and  is  disallowed.  As  to 
exception  6, 1  think  the  evidence  shows  that  the  sum  of  $S09, 
in  respect  of  the  pavements  for  Coburn  and  Birdsall,  should 
have  been  deducted  from  the  sum  of  $5,637  74  mentioned  in 
paragraph  4  of  the  report.  Exceptions  7, 10,  13, 16  and  18 
and  part  of  exception  17  relate  to  the  17  cents  per  square 
foot,  as  cost,  and  are  disposed  of  by  the  ruling  as  to  excep- 
tion 5,  and  are  disallowed.  Exceptions  8  and  9  proceed 
upon  the  ground  that  it  does  not  infringe  the  plaintiff's  pat- 
ent to  lay  sectional  cement  pavements  by  leaving  metal  plates 
in  the  joints  and  afterwards  withdrawing  said  plates  and 
pouring  melted  pitch  into  the  open  joints,  and  are  disallowed. 
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Exceptions  11  and  12  proceed  upon  the  ground  that  it  does 
not  infringe  the  plaintiffs  patents  to  lay  sectional  cement 
pavements  by  leaving  metal  plates  in  the  joints  and  after- 
wards withdrawing  said  plates  and  filling  the  joints  with 
cement,  and  are  disallowed.  Exceptions  14  and  15  proceed 
upon  the  ground  that  it  is  not  true  that  a  trowel  or  other  in- 
strument or  metal  strips  were  used  to  make  a  joint,  or  a  sep- 
aration into  blocks,  during  the  process  of  laying  the  pavement 
mentioned  in  the  report  as  having  been  laid  with  the  use  of 
joists  removed  before  the  joint  was  formed,  nothing  being 
left  between  the  blocks.  I  find  the  fact  to  be  otherwise. 
There  is  nothing  in  the  Buss  patent  or  the  Little  patent  like 
the  method  of  procedure  or  pavement  described  in  the  part 
of  the  report  to  which  exceptions  14  and  15  relate.  They 
are  disallowed.  So  much  of  exception  17  as  relates  to  the 
mm  of  $8,709  80  is  disallowed. 

Exception  19  excepts  to  the  finding  of  $10,697  31  as 
profits,  and  insists  that  the  master  should  have  found  that 
the  defendant  made  no  profits  in  laying  sectional  cement 
pavements  in  the  various  ways  set  forth  in  the  report.  Ex- 
ception 20  is  to  the  effect,  that  the  master  "  has  found  that 
the  manufacturer's  profit  of  the  defendant  in  laying  the  sev- 
eral cement  pavements  which  are  set  forth  in  the  report,  is 
the  measure  of  damage  sustained  by  the  complainant  by  the 
alleged  infringement  of  his  patent,  whereas  the  said  master 
should  have  found  that  the  manufacturer's  profits  is  not  the 
true  measure  of  damages  in  such  cases."  Exception  22  is  to 
the  effect,  that  the  master  "  has  failed  to  report  that  the  com- 
plainant has  not  proved  the  value  of  his  invention  and  the 
license  fees,  if  any,  which  he  actually  received  for  the  use  of 
the  invention,  and  that,  therefore,  the  complainant  has  not 
shown  himself  to  be  entitled  to  any  but  nominal  damages  for 
the  nee  of  his  said  invention  by  this  defendant." 

The  decree  directed  the  master  to  report  the  profits  re- 
ceived by  the  defendant  from  the  manufacture,  use  or  sale  of 
the  patented  improvement.  It  is  those  profits  alone  which 
the  plaintiff  can  recover.    He  cannot  recover  anything  more, 
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as  profits.    He  cannot  recover  the  profits  of  the  manufac- 
ture, sale  or  use  of  anything  but  the  patented  improvement 
He  cannot  recover  the  profits  of  the  manufacture,  use  or  sale 
of  anything  found  in  the  pavement,  or  of  any  part  of  the 
pavement,  except  the   patented  improvement.      Whatever 
distinctive  profit  belongs  to  the  use  of  "  the  arrangement  of 
tar  paper,  or  its  equivalent,  between  adjoining  blocks  of  con- 
crete, substantially  as  and  for  the  purpose  set  forth  "  in  the 
patent,  is  the  profit  to  be  recovered.     Such  distinctive  profit 
must  be  shown  affirmatively  by  the  plaintiff.    If  he  fails  to 
show  it,  he  can  recover  nothing,  as  profits.     The  plaintiff  has 
proved  no  license  fee,  as  showing  the  value  of  the  patented 
improvement.    Nor  has  he  otherwise  shown  the  value  of  the 
patented  improvement.    No  evidence  on  that  subject  was 
given  before  the  master.     The  reference  proceeded  op.  the 
principle  that  all  the  value  or  usefulness  there  was  in  the 
pavements  laid  by  the  defendant  was  due  to  the  permanent 
or  temporary  interposition  in  the  joint,  during  the  process  of 
laying,  of    something  external,  to  make  a  separation  into 
blocks  or  sections.     This  was  clearly  a  mistake.     The  plaint- 
iff's invention  contributed  but  a  small  part  of  the  usefulness 
of  the  pavement.     As  a  concrete  pavement,  with  all  the  ad- 
vantages due  to  the  smoothness  and  durability  of  such  a  pave- 
ment, it  was  a  valuable  pavement,  without  being  in  blocks  or 
sections  made  by  the  use  of  the  patented  improvement. 
The  advantage  of  being  in  blocks  made  by  the  use  of  the 
patented  improvement  was  an  advantage  which  does  not  give 
to  the  plaintiff  the  right  to  recover  the  profits  of  laying  the 
entire  pavement.    These  principles  are  well  settled.    (Morny 
v.  Whitney,  14  Wallace,  620,  649  ;  PheVp  v.  Enoch,  17  Wal- 
lace, 460 ;    Gould' 8  Mfg.  Co.  v.   Cowing,  12  BUtichf  C.  C. 
__?.,  243.;  Gould's  Mfg.  Co.  v.  Cowing,  14  Id.,  315 ;  Black 
v.  Muvson,  14  Id.,  265 ;   Buerk  v.  Imhaeuser,  14  Id.,  19; 
Blake  v.  Robertson,  4  Otto,  728 ;  GarreUon  v.  Clark,  ante, 
p.  70.    Exceptions  19,  20  and  22  are   allowed,  so  far  as  they 
claim  that  the  master  should  not  have  reported  .any  sum  as 
profits,  under  the  interlocutory  decree. 
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The  master  also  reports,  that  "  the  complainant  is  entitled 
to  recover  from  the  defendant  a  further  sum,  as  special  dam- 
age, on  account  of  the  laying  of  the  pavement  for  Andrew 
Bold,  which  pavement  was  laid  in  the  same  manner  as  the 
City  Hall  pavement,  above  referred  to,  the  proofs  showing 
that  gaid  pavement  was  contracted  for  and  laid  by  the  de- 
fendant in  October,  1876,  but  is  not  included  in  any  of  the 
accounts  rendered  by  him ; "  and  that  "  it  is  shown  that  the 
complainant  gave  to  Dold  a  bid  or  estimate  for  the  said  work, 
and  that  he  was  underbid  by  the  defendant,  and  thus  was 
damaged  to  the  amount  of  $900."  Exception  21  excepts  to 
the  report,  because  it  finds  "  that  the  complainant  is  entitled 
to  recover  from  the  defendant  special  damages  on  account  of 
the  laying  of  a  pavement  for  Andrew  Dold,  and  that  the 
proofs  show  that  said  pavement  was  laid  in  the  same  manner 
as  the  City  Hall  pavement."  So  much  of  exception  21  as 
excepts  to  the  report  of  the  $900  as  special  damage  is  al. 
towed.  Exception  22,  before  cited,  is  broad  enough  to  be  an 
exception  to  the  report  of  the  $900  as  damages.  The  re- 
marks before  made  as  to  the  allowance  of  profits  apply  to 
this  $900.  If  entitled,  in  any  event,  to  any  allowance  of  dam- 
ages in  respect  of  the  Dold  pavement,  the  plaintiff  must 
show  the  value  of  the  patented  invention  as  distinct  from 
the  value  of  the  rest  of  the  Dold  pavement,  and  can  in  no 
event  recover  as  damages  the  entire  $900.  The  rest  of  ex- 
ception 21  is  disallowed. 

An  order  will  be  entered  disposing  of  the  exceptions  in 
accordance  with  this  decision. 

John  Van  Santvoord  and  Edward  Fitch,  for  the  plaintiff. 


Arthur  V.  Briesen,  for  the  defendant. 
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Thomas  M.  McGuike 
Harvey  A.  Eambs.    In  Equity, 

A  motion  for  *  preliminary  injanction  to  restrain  the  infringement  of  a 
was  made  six  months  after  it  was  issued.  The  answer  pot  in  issue  its  TsJisV 
ity,  and  set  np  a  license  to  construct  and  use  the  machine  complained  o£ 
granted  by  the  plaintiff  before  the  patent  was  issued.  It  was  disputed,  on 
affidavits,  whether  the  defendant's  machine  was  so  made  with  the  knowledge 
and  consent  of  the  plaintiff,  and  whether  the  invention  was  new,  and  the  de- 
fendant was  shown  to  be  able  to  respond  in  damages:  Hdd,  that  the  motion 
must  be  denied. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  October  28d,  1878.) 

Benedict,  J.  This  is  a  motion  for  a  preliminary  injunc- 
tion, to  restrain  the  defendant  from  nsing  a  certain  hydraulic 
power  accumulator,  upon  the  ground  that  it  is  an  infringe- 
ment upon  a  patent  issued  to  the  plaintiff  on  the  23d  day  of 
April,  1878,  and  numbered  202,660.  The  answer  filed  to  the 
bill  puts  in  issue  the  validity  of  the  plaintiffs  patent,  and 
further  sets  up  a  license  to  construct  and  use  the  machine  in 
question,  granted  by  the  plaintiff  prior  to  the  issuing  of  the 
patent  upon  which  he  relies.  It  appears,  from  the  affidavits, 
that  the  defendant  does  not  construct  machines  for  the  pur- 
poses of  sale,  but  did  construct  the  machine  complained  of, 
which  he  is  using  in  the  manufacture  of  hats.  The  machine 
was  constructed  prior  to  the  plaintiff's  application  for  a  pat- 
ent, and  from  measurements  taken  for  that  purpose  from  the 
machine  upon  which  the  plaintiff  thereafter  applied  for  and 
obtained  a  patent.  Whether  the  defendant's  machine  was 
so  constructed  with  the  knowledge  and  consent  of  the  plaint- 
iff, is  a  fact  in  dispute,  there  being  two  affidavits  upon  this 
subject,  opposing  each  other.  There  are,  also,  affidavits 
going  to  show  that  the  plaintiff's  machine  was  not  invented 
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by  him,  but  is  similar  to  a  machine  in  use  at  No.  13  Adams 
street,  for  some  seven  years  before  the  plaintiff's  machine 
was  constructed,  and  one  of  these  affidavits  is  that  of  the 
workman  who  constructed  the  plaintiff's  machine,  and  who 
states  that  it  is,  in  all  essential  particulars,  like  the  machine 
in  use  at  No.  13  Adams  street,  and  was  intended  to  be  ex- 
actly similar,  save  only  in  regard  to  the  position  of  the 
weights  upon  the  piston,  and  that  the  difference  in  this  re- 
spect is  not  only  unimportant,  but  was  suggested  by  the  de- 
ponent, and  was  not  the  invention  of  the  plaintiff.  *  To  this 
affidavit  is  opposed  the  affidavit  of  the  plaintiff,  who  contra- 
dicts the  statements  of  the  workman,  whom  he  shows  to  have 
been  discharged  from  his  employment,  and  to  be  hostile  and 
biased.  It  is  conceded  that  the  defendant  is  able  to  respond 
to  any  claim  of  damages  that  is  made  by  the  plaintiff.  Upon 
such  affidavits  as  these,  it  is  impossible  to  grant  the  plaintiff's 
application  for  a  preliminary  injunction.  The  patent  is  re- 
cent, its  validity  is  disputed,  and  the  facts  upon  which  the 
plaintiff's  right  to  an  injunction  depend  are  not  so  clearly 
made  out  as  to  warrant  the  interposition  of  the  Court  in  this 
stage  of  the  proceeding.    The  motion  is  denied. 

James  Ridqway,  for  the  plaintiff. 

WtUiam  H.  McDougatt,  for  the  defendant. 
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James  Pott  and  others  vs.  Chester  A.  Arthur. 

Under  section  3,012  of  the  Revised  Statutes  of  the  United  States,  construed  in 
connection  with  section  95*,  this  Court  has  power,  in  a  suit  for  the  reoorerj 
of  duties  alleged  to  hare  been  erroneously  or  illegally  exacted  by  a  collector 
of  customs,  to  allow  a  bill  of  particulars  to  be  served  after  the  expiration  of 
thirty  days  after  notice  of  the  appearance  of  the  defendant,  and  to  allow  a 
defective  bill  of  particulars  to  be  amended. 

(Before  Blatohfo&d,  J.,  Southern  District  of  New  York,  October  24th,  1878.) 

Blatchford,  J.     I  think  that  section  3,012  of  the  Re- 
vised Statutes  must  be  construed  in  connection  with  section 
954,  and  that  it  is  directory  merely.    Where  jurisdiction  of 
a  cause  is  acquired  by  a  Court,  whether  one  of  general  juris- 
diction or  one  proceeding  under  a  special  statute,  the  well 
settled  rule  is,  that  the  time  fixed  by  statute  for  the  perform- 
ance of  intermediate  steps  is  to  be  regarded  as  directory 
merely,  and  that  an  omission  to  perform  one  or  more  of  them 
in  time  will  not  render  the  whole  proceeding  abortive.    (A 
re  Empire  City  Bank,  18  JV.  Y.,  199,  220 ;  The  People  v. 
Cook,  8  iT.  Y.9  67,  92 ;  Dwarris  on  Statutes,  Am.  ed.  of  1871, 
p.  222,  note  29,  and  cases  there  collected.)    The  Court  has 
the  same  power,  notwithstanding  the  provisions  of  section 
3,012,  in  a  suit  for  the  recovery  of  duties  alleged  to  have  been 
erroneously  or  illegally  exacted  by  a  collector  of  customs, 
that  it  has  in  any  other  suit,  to  allow  a  bill  of  particulars  of 
the  plaintiffs  demand  to   be  served  after  the  expiration  of 
thirty  days  after  notice  of  the  appearance  of  the  defendant, 
and  to  allow  a  defective  bill  of  particulars  to  be  amended. 
The  question  in  each  case  presented  is,  whether  proper  ground 
is  shown  for  the  exercise  of  the  discretion  of  the  Court. 

In  the  present  case,  the  bill  of  particulars  of  June  3d, 
1875,  seems  to  contain  all  the  particulars  required  by  section 
3,012,  except  the  dates  of  the  invoices.  It  was  received  and 
retained  by  the  defendant's  attorney,  without  any  notice  that 
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it  would  not  be  accepted  as  sufficient,  or  because  served  too 
late,  and  the  defendant's  attorney  subsequently  treated  the 
action  as  one  to  be  tried,  and  one  in  which  the  proper  bill  of 
particulars  had  been  served  in  time,  by  serving  a  notice  of 
trial.  The  defendant's  motion  to  enter  judgment  of  non  proa. 
against  the  plaintiffs  is  denied,  with  leave  to  the  plaintiffs  to 
serve  an  amended  bill  of  particulars,  containing  the  dates  of 
the  invoices,  if  desired. 

Hartley  <6  Coleman,  for  the  plaintiffs. 

/.  Dana  Jones,  (Assistant  District  Attorney,)  for  the  de- 
fendant. 


The  American  Middlings  Purifier  Company 


vs.. 


Daniel  S.  Vail  and  others.    In  Equity. 

After  a  motion  for  a  preliminary  injunction  in  a  suit  In  equity  for  the  infringe- 
ment of  letters  patent  had  been  heard,  and  before  it  was  decided,  the  defend- 
ants filed  a  paper  withdrawing  their  opposition  to  the  motion.  Thereupon  the 
Court  granted  the  injunction  and  refused  to  make  any  other  decision  on  the 
motion,  although  the  plaintiff  insisted  that  the  motion  should  be  decided  on  the 
merits,  with  a  view  to  other  cases. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  October  28th,  1878.) 

Blatohford,  J.  The  motion  for  a  preliminary  injunction 
in  this  case  was  made  in  the  regular  way  between  the  con- 
testing parties,  and  was  resisted  with  all  the  ability,  research, 
and  investigation  that  could  well  be  brought  to  the  defense 
of  any  action  or  proceeding.    The  matter  ran  along  for  a 
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considerable  number  of  days,  broken  by  other  engagements 
of  the  Judge,  and  finally,  I  think,  it  was  finished  when  I  was 
sitting  here  on  the  23d  day  of  July  last,  either  that  day  or 
the  next.    The  papers,  however,  were  not  in  readiness  "for  the 
Court  to  take  up  the  case  for  decision  until  a  subsequent  day, 
because  my  recollection  is,  that,  after  I  left  the  city,  I  re- 
ceived a  printed  paper  containing  points  or  suggestions  on 
the  part  of  Mr.  Harding;  and  I  think  I  also  received  a  simi- 
lar paper  from  the  other  side.    At  all  events,  it  wa*  some 
time  in  the  month  of  August  before  the  papers  were  in  a  con- 
dition in  which  a  Judge  could  take  them  up  for  decision,  in 
justice  or  good  faith  to  the  counsel  who  submitted  them. 
The  decision  in  the  case  was  not  delayed  for  any  reason  con- 
nected with  anything  in  the  case  itself,  but  it  was  delayed  be- 
cause earlier  cases  had  precedence.    Up  to  this  time,  this 
case  has  not  been  reached  by  me  in  the  regular  order  of  de- 
cision. 

This  case  is  now  in  this  position.  The  counsel  for  the 
defendants  comes  into  Court  and  files  a  paper,  in  which  he 
sets  forth  that  the  defendants  have  become  bankrupt,  that 
they  have  ceased  running  their  mill,  and  that,  through  their 
counsel,  they  withdraw  their  opposition  to  the  motion.  That 
paper  was  handed  to  me,  and  I  put  it  upon  the  files  of  the 
Court,  with  a  memorandum  on  the  back  of  it,  that  the  plaintiffa 
might  have  an  order  reciting  the  contents  of  this  paper,  and 
stating  that  the  motion,  for  that  reason,  is  granted ;  that  is, 
the  plaintiffs  could  have  such  an  order,  if  they  pleased.  If 
they  do  not  wish  to  take  such  an  order,  they  need  not  do  so. 
There  is  no  actual  contest  between  the  parlies  to  the  motion ; 
and,  according  to  well  settled  principles,  laid  down  by  the 
Supreme  Court  of  the  United  States  in  many  cases,  this 
Court  cannot  proceed  to  a  decision  of  p  motion  on  the  merits. 
As  has  been  said  by  Judges  of  the  Supreme  Court  in  similar 
cases,  the  Court  must  have  a  real  contest  before  it  It  cannot 
be  employed  as  a  moot  Court.  The  principles  that  underlie 
that  doctrine  are,  in  the  first  place,  that  it  is  manifestly  not 
proper  for  Courts  to  be  employed  for  that  purpose;  and,  in 
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the  second  place,  that  the  judicial  mind  cannot  be  in  a  propel* 
state  for  deciding  a  case  in  which  there  is  no  real  contest  be- 
tween the  parties  to  it.  These  principles  are  well  settled, 
and  are  applicable  to  a  case  of  this  kind.  The  very  fact  al- 
leged on  the  part  of  the  plaintiffs,  that  this  decision  is  sought 
in  order  to  affect  other  cases,  is  the  very  reason  laid  down  by 
the  Supreme  Court  why  no  such  decision  should  be  made.  It 
is  definitely  laid  down  by  that  Court,  that,  when  there  is  no 
real  contest  between  the  parties  to  a  suit,  and  a  decision  will 
affect  third  parties,  the  case  will  not  be  decided  by  the  Court. 
I  will  refer  to  a  case  in  which  that  question  is  discussed  by 
the  Supreme  Court.  It  is  the  case  of  Lord  v.  Veazie,  (8  Ilow.> 
251.)  That  case  had  elements  in  it  which  are  not  in  this  case, 
bat  the  same  fact  existed,  that  there  was  no  real  dispute  be- 
tween the  parties.  Chief  Justice  Taney,  in  delivering  the 
opinion  of  the  Court  in  that  case,  says,  that  the  Court  is  satis- 
fied that  there  is  no  real  dispute  between  the  plaintiff  and  de- 
fendant, that  it  is  a  case  where  their  interests  are  not  adverse, 
but  that  they  have  arrived  at  a  point  in  the  controversy  where 
there  is  no  real  dispute  between  them.  The  Court  says :  "  In 
these  proceedings  the  plaintiff  and  defendant  are  attempting 
to  procure  the  opinion  of  this  Court  upon  a  question  of  law, 
in  the  decision  of  which  they  have  a  common  interest  opposed 
to  that  of  other  persons,  who  are  not  parties  to  this  suit.9'  It 
was  an  important  case,  and  there  was  a  large  amount  of  prop- 
erty involved.  The  Court  goes  on  to  say,  that  u  an  amicable 
action,  in  the  sense  in  which  these  words  are  used  in  Courts 
of  justice,  presupposes  that  there  is  a  real  dispute  between 
the  parties  concerning  some  matter  of  right ;  and,  in  a  case 
of  that  kind,  it  sometimes  happens,  that,  for  the  purpose  of 
obtaining  a  decision  of  the  controversy  without  incurring 
needless  expense  and  trouble,  they  agree  to  conduct  the  suit 
in  an  amicable  manner ;  that  is  to  say,  that  they  will  not  em- 
barrass each  other "  unnecessarily.  "  But  there  must  be  an 
actual  controversy  and  adverse  interests."  And  then  the 
Court  Bays :  "  A  judgment  entered  under  such  circumstances, 
and  for  such  purposes,  is  a  mere  form." 


818  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  American  Middlings  Purifier  Company  «.  Vail. 

There  is  a  case  in  1  Black,  419,  the  case  of  Cleveland  v. 
Chamberlain,  in  which  the  Court  cites  the  case  of  Lord  v. 
Veazie.    Mr.  Justice  Grier  delivered  the  opinion  of  the 
Court,  and  he  puts  his  decision  upon  the  very  ground  that  is 
Urged  here  by  the  plaintiffs  as  a  reason  why  the  Court  should 
decide  this  motion,  to  wit,  that  the  decision  will  affect  third 
parties.    He  states  that  as  the  very  ground  why  the  Court 
should  not  decide  the  case.    He  says,  that  the  controversy  is 
carried  on  "  for  the  evident  purpose  of  obtaining  a  decision 
injurious  to  the  rights  and  interests  of  third  parties.     There 
is  no  material  difference  between  this  case  and  that  of  Lord 
v.  Veazie,  (8  How.,  234,)  where  the  whole  proceeding  was 
justly  rebuked  by  the  Court,  as  in  contempt  of  the  Court,  and 
highly  reprehensible.  *  *  *  It  is  plain  that  this  is  no  adver- 
sary proceeding,  no  controversy  between  the  appellant  and 
the  nominal  appellee."    And  then  the  Court  quotes  from  the 
case  in  8  Howard.    The  order  of  the  Court  in  the  case  is  very 
significant.    It  is  as  follows  :  "  This  cause  came  on  to  be  ar- 
gued on  the  transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Wisconsin,  and,  it  ap- 
pearing to  the  Court  here,  from  affidavits  and  other  evidence 
filed  in  this  case,  in  behalf  of  persons  not  parties  to  this  suit, 
that  this  appeal  is  not  conducted  by  parties  having  adverse 
interests,  but  for  the  purpose  of  obtaining  a  decision  of  this 
Court  to  affect  the  interests  of  persons  not  parties,  it  is,  there- 
fore, now  here  ordered  and  adjudged  by  this  Court,  that  the 
appeal  in  this  case  be  and  the  same  is  hereby  dismissed ;"  thus 
placing  the  dismissal  upon  the  very  ground  that  is  urged  here 
as  a  ground  for  deciding  this  motion  on  its  merits. 

If  any  authority  were  needed  in  support  of  the  proposi- 
tion that  these  defendants  have  a  right  to  come  into  Court  at 
this  time,  and  consent  to  this  injunction,  it  is  found  in  the 
case  of  Latham9 8  and  Demin/fs  Appeals,  (9  Wall., i  145,) 
where  a  party  came  into  Court  with  a  stipulation  asking  to 
dismiss  his  own  appeal.  It  was  one  of  the  legal  tender  cases. 
The  Court  had  fixed  a  day  for  the  hearing,  and  every  thing 
was    in    readiness.       The  attorney-general  of  the  United 
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States  objected  to  the  Court  receiving  this  dismissal  by  the 
party  of  his  own  appeal,  and  said  that  it  was  a  surprise  to  him, 
and  that  he  desired  to  argue  the  case.  But  the  Court  said 
that  the  appellants  had  the  right  to  dismiss  their  appeal. 
Upon  precisely  the  same  principle,  these  defendants  have  the 
absolute  right  to  consent  to  this  injunction.  So  far  as  the 
motion  for  an  injunction  is  concerned,  they  have  put  an  end 
to  the  suit,  and  this  has  become  a  case  in  which  there  is  no 
contest  between  the  parties  to  the  motion.  Consequently,  it 
would  be  contrary  to  all  precedent  for  this  Court  to  decide 
the  merits  of  the  motion.  The  plaintiffs  are  at  liberty  to 
take  an  order  for  an  injunction,  but  the  Court,  of  course,  will 
not  force  it  upon  them.  They  may  take  it  or  not,  as  they 
please. 

In  this  case,  in  its  present  posture,  the  decision  of  the 
Court  is,  that,  because  the  defendants  have  withdrawn  their 
opposition  to  the  motion  for  an  injunction,  an  injunction  is 
granted  for  the  reasons  stated  in  the  withdrawal  paper  which 
has  been  filed,  and  the  Court  declines  to  make  any  other  de- 
cision upon  the  motion. 

Ckarles  F.  Blake  and  'Rodney  Mason,  for  the  plaintiffs. 


George  Harding,  for  the  defendants. 


The  United  Nickel  Company 

vs. 
George  J.  Harris  and  Edwasd  Weston.    In  Equity. 

The  letters  patent  granted  to  Isaac  Adams,  Jr.,  August  3d,  1869,  for  an  "im- 
proTemeot  in  the  electro  deposition  of  nickel,"  are  valid,  the  1st,  3d  and  4th 
claims  of  the  patent  being :  "  1.  The  electro  deposition  of  nickel  by  means  of 
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a  solution  of  the  doable  sulphate  of  nickel  and  ammonia,  or  a  solution  of  tin 
double  chloride  of  nickel  and  ammonium,  prepared  and  used  in  such  ar manner 
as  to  be  free  from  the  presence  of  potash,  soda,  alumina,  lime  or  nitric  add,  or 
from  any  acid  or  alkaline  reaction.  8.  The  methods  herein  described,  for 
preparing  the  solution  of  the  double  sulphate  of  nickel  and  ammonia,  and  the 
double  chloride  of  nickel  and  ammonium.  4.  The  electroplating  of 
with  a  coating  of  compact,  coherent,  tenacious,  flexible  nickel,  of 
thickness  to  protect  th'e  metal  upon  which  the  deposit  is  made  from  the  action 
of  corrosive'  agents  with  which  the  article  may  be  brought  in  contact.' 

The  first  claim  is  a  claim  to  the  electro  deposition  of  nickel  by  means  of  any 
.solution  of  the  double  sulphate  of  nickel  and  ammonia,  or  of  any  solution  of 
the  double  chloride  of  nickel  and  ammonium,  however  such  solution  may  be 
prepared,  provided  such  solution  is  so  used  as  to  be  free,  while  the  electro 
deposition  of  the  nickel  is  going  on,  from  the  presence  of  potash,  soda,  alum- 
ina, lime  or  nitric  acid,  or  from  any  acid  or  alkaline  reaction. 

Although  a  sulphate  or  a  chloride  of  potash  or  soda  may  be  introduced  into  a 
solution  of  the  double  sulphate  of  nickel  and  ammonia,  or  into  a  solution  of 
the  doable  chloride  of  nickel  and  ammonium,  yet,  if  the  solution  is  so  used,  in 
the  electro  deposition  of  nickel,  that  the  sulphate  or  the  chloride  will  not  be 
decomposed,  the  first  claim  is  infringed. 

The  fourth  claim  is  a  claim  to  the  product  or  coating  named  in  it,  having  titt 
qualities  described  in  it,  when  such  product  or  coating  is  produced  by  employ- 
ing the  invention  covered  by  the  first  claim. 

• 
(Before  Blatcufoed,  J.,  Southern  District  of  New  York,  October  30th,  1878.) 

Blatchfobd,  J.  This  suit  is  brought  on  two  patents 
granted  to  Isaac  Adams,  Jr.,  one  on  the  3d  of  August,  1869, 
and  the  other  on  the  10th  of  May,  1870,  each  for  an  u  im- 
provement in  the  electro  deposition  of  nickel."  In  the  proofs, 
no  evidence  is  given  as  to  any  infringement  of  the  patent  of 
1870.  The  case  rests  on  the  patent  of  1869  alone.  The  spe- 
cification says :  "  It  has  long  been  well  known  that  nickel 
possesses  certain  qualities  which  would  render  it  of  great 
value  in  the  arts,  if  it  could  be  readily  and  surely  deposited 
by  the  battery  in  such  a  manner  as  to  make  those  qualities 
available.  These  qualities  are,  first,  its  inf usibility ;  second, 
its  color,  which  is  nearly  that  of  silver ;  third,  its  hardness, 
which  is  nearly  equal  to  that  of  steel,  and  by  reason  of  which 
it  resists  wear  and  abrasion  to  a  much  greater  degree  than 
silver;  fourth,  its  power  of  resisting  oxidation  and  the  tar- 
nishing and  corrosive  effects  of  many  gases  and  liquids.    The 
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two  last  named  qualities  render  it,  for  many  purposes,  greatly 
superior  to  silver,  which  it  much  resembles  in  appearance,  for 
electroplating  other  metals,  and  for  making  articles  of  solid 
metal.    To  these  advantages  should  be  added  its  cheapness, 
as  compared  with  silver.     It  has  long  been  known  that  nickel 
could  be  deposited  from  certain  solutions  by  electricity,  but 
the  character  of  the  deposits  has  been  such  that  the  valuable 
qualities  of  the  metal  could  not  be  secured  to  such  an  extent 
as  to  render  it  practically  useful  for  general  purposes.     The 
difficulties  in  the  way  of  its  deposition  have  arisen  mainly 
from  the  character  of  the  solutions  employed,  and  the  nature 
of  the  nickel  used  for  anodes  in  the  depositing  cell.     I  have 
discovered  the  causes  of  certain  difficulties  in  the  practical 
deposition  of  this  metal,  and  am  able  to  remove  them,  and  to 
point  out  methods  of  preparing  solutions,  and  the  conditions 
which  they  must  satisfy,  and  under  which  they  must  be  used, 
so  that  solid,  coherent,  tenacious  and  flexible  nickel  can  be  de- 
posited to  any  desired  amount,   I  can  thus  render  the  electro- 
deposition  of  nickel  practically  valuable,  not  only  for  electro- 
plating other  metals,  but  for  that  branch  of  the  art  of  electro- 
deposition  known  as  electrotyping,  that  is,  the  deposition  of 
nickel  upon  a  surface,  not  to  remain  upon  it  as  a  permanent  coat- 
ing, but  to  be  removed  and  used  independently  of  it.    My  im- 
provements relate,  first,  to  the  method  of  preparing  certain 
solutions  from  which  the  nickel  is  to  be  deposited,  and  to  the 
properties  and  conditions  which  such  solutions  must  possess ; 
second,  to  a  method  of  preparing  nickel  plates  for  the  anodes 
of  the  depositing  cell ;  third,  to  the  character  of  the  deposits 
obtained.    In  order  to  explain  fully  the  nature  of  my  inven- 
tion, it  is  necessary  to  refer  to  certain  facts  relating  to  the 
electro-deposition  of  metals  generally,  which  have  been  long 
known.    It  is  well  known  that  metals  are  deposited  in  three 
conditions,  viz.,  first,  as  a  black  powder ;  second,  in  a  state 
called  reguline  metal,  that  is,  in  a  condition  which  exhibits 
the  ordinary  qualities  of  the  metal ;  third,  in  a  hard,  crystal- 
line condition.     For  most  purposes  in  the  arts,  it  is  necessary 
that  the  metals  should  be  deposited  in  the  reguline  state,  the 
Vol.  XV.— 31 
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applications  which  are  made  of  the  powdery  or  crystalline  de- 
posits being  very  few.    There  are  two  applications  of  the  art 
of  electro-deposition  which  are  usually  recognized  as  two  dis- 
tinct branches  of  the  art,  and  which  embrace  nearly  all  its 
practical  uses.    One  is  called  electroplating,  and  consists  in 
depositing  a  coating  of  one  metal  upon  another  metal,  to  re- 
main upon  it  as  a  permanent  coating.    The  other  application 
is  called  electrotyping,  and  consists  in  depositing  one  metal 
upon  another,  or  upon  a  prepared  surface  of  some  other  sub- 
stance, from  which  it  is  to  be  removed,  to  be  used  separately 
from  the  surface  upon  which  the  deposit  is  made.    For  each 
of  these  purposes  the  metal  must  be  deposited  in  the  reguline 
state.    It  has  long  been  known  that  the  metals  differ  greatly 
in  the  facility  with  which  they  can  be  deposited  by  the  elec- 
tric current,  especially  in  the  reguline  form.    So,  also,  differ- 
ent solutions  of  the  same  metal  differ  greatly  in  respect  to  the 
deposits  which  may  be  obtained  from  them.    With  some  solu- 
tions it  is  difficult,  if  not  impossible,  to  obtain  a  deposit  of 
reguline  metal  under  any  circumstances.  The  difficulty  seems, 
in  some  cases,  to  be  inherent  in  the  character  of  the  solution 
itself.    In  other  cases,  it  is  due  to  the  presence  of  foreign 
elements,  or  to  the  density  or  temperature  of  the  solution, 
or  to  the  density  of  the  current  employed.    Different  solu- 
tions also  differ  greatly  in  the  amount  of  metal  which  can  be 
deposited  with  a  given  strength  of  current. '  Some  solutions 
give  a  deposit  of  metal  which  is  the  full  chemical  equivalent 
of  the  electricity  passing  through  the  solution,  while  others 
fall  far  below  it.    Solutions  also  differ  within  wide  limits  in 
respect  to  the  intensity  and  density  of  the  current  required  to 
give  a  reguline  deposit.    The  differences  in  solutions,  in  these 
respects,  are  of  great  importance  with  reference  to  the  cost 
of  depositing  the  metals.     The  higher  the  intensity  required 
to  effect  the  deposition  of  the  metal,  the  greater  the  cost ; 
and  it  is  obvious  that  the  cost  of  the  deposit  will  increase  in 
proportion  as  it  falls  short  of  the  full  amount  due  to  the  electric- 
ity passing  through  the  solution.    Another  circumstance  is  of 
great  importance  in  the  depositing  of  metals.    It  often  hap- 
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pens  that  a  thin  film  may  be  obtained  of  one  metal  upon 
another,  but  that  the  process  of  deposition  cannot  be  carried 
on  to  each  an  extent  as  to  obtain  a  coating  of  any  appreciable 
thickness.  As  soon  as  the  metal  to  be  coated  has  received  a 
mere  film,  the  conditions  are  so  changed  that  the  deposit  is 
practically  stopped.  A  characteristic  of  this  filmy  deposit 
is,  that,  though  the  particles  of  the  metal  adhere  separately  to 
the  metal  on  which  the  deposit  is  made,  the  deposit  is  so  thin 
that  the  particles  of  the  deposit  have  no  such  coherence  among 
themselves  as  will  allow  the  deposit  to  be  removed  from  the 
surface  on  which  it  is  deposited,  nor  will  such  a  deposit  af- 
ford any  substantial  protection  against  abrasion  or  the  ordi- 
nary wear  to  which  most  plated  articles  are  subjected,  nor 
to  the  action  of  corrosive  agents.  It  is  obvious,  therefore, 
that  it  is  impossible  to  make  electrotype  plates  from  such  de- 
posits, and  that  such  deposits  are  practically  useless  for  most 
purposes  to  which  electroplating  is  applied.  Although  it 
has  long  been  known  that  nickel  could  be  deposited  to  some 
extent  from  various  solutions,  yet  I  believe,  that,  prior  to  my 
improvements,  it  has  not  been  practicable  to  obtain  deposits  of 
such  character  and  thickness  as  are  required  for  electrotyping 
or  even  for  most  of  the  purposes  of  electroplating.  The  so- 
lutions from  which  nickel  has  been  heretofore  most  success- 
fully deposited,  are,  I  believe,  the  chloride  of  nickel,  the  cy- 
anide of  nickel  and  potassium,  the  double  sulphate  of  nickel 
uid  ammonia,  and  the  double  chloride  of  nickel  and  am- 
monium. Of  these  solution^  as  heretofore  prepared,  I  be- 
lieve the  chloride  is  the  best,  but  the  deposits  obtained  from 
H  are  very  far  from  what  is  required  for  the  general  purposes 
to  which  the  electro- deposition  of  this  metal  may  be  applied." 
The  specification  then  points  out  the  difficulties  attendant  and 
consequent  in  the  use  of  the  chloride  of  nickel  and  of  the 
cyanide  of  nickel  and  potassium.  It  then  proceeds: 
"Neither  of  these  solutions,  so  far  as  I  have  seen  them  used, 
gives,  for  any  great  length  of  time,  the  full  equivalent  of 
metal  for  the  electricity  employed ;  and,  so  far  as  I  have  been 
able  to  discover,  these  two  solutions  are  inherently  incapable  of 
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giving  a  coherent,  tenacious,  flexible  metql,  such  as  is  required 
in  the  arts  of  electrotyping  and  electroplating.      Of  the  other 
two  solutions  named,  I  believe  that,  before  my  improvements, 
the  best  results  were  obtained  from  the  double  chloride  of 
nickel  and  ammonium.     But  the  metal  deposited  from  it  is  of 
such  a  character  as  to  be  worthless  when  deposited  to  any  ap- 
preciable thickness.     It  is  accompanied  with  the  deposit  of 
the  peroxide,  and  is,  therefore,  black  or  brown.      It  is  ex- 
tremely liable  to  split  up  into  thin  scales,  which  may  be  rubbed 
off  even  with  the  hand.    This  want  of  coherence  and  tenacity 
unfits  it  for  the  requirements  of  the  arts.     The  metal  depos- 
ited from  the  double  sulphate  of  nickel  and  ammonia  is  sub- 
stantially the  same  as  the  above,  but  it  is  not  so  easily  ob- 
tained.    If,  with  these  solutions,  a  battery  power  is  used  of 
an  intensity  of  two  Grove  cells  or  thereabouts,  a  white  de- 
posit may  be  obtained  of  considerable   thickness,  but  still 
with  such  a  tendency  to  split  up  in  scales,  that  it  is  practi- 
cally useless ;  and  neither  solution  gives  the  full  equivalent 
due  to  the  current.    I  have  discovered,  however,  that  the  dif- 
ficulties attending  the  use  of  these  last  named  solutions  and 
the  character  of  their  deposits  are  not  inherent  in  the  nature 
of  the  solutions,  but  are  due  to  the  modes  of  preparing 
them,  or  to  the  presence,  in  minute  quantities,  of  certain 
substances  which  are  generally,  and,  I  believe,  universally 
employed  in  making  them,  or  in  the  reduction  of  the  nickel 
used  in  making  them.     In  order,  therefore,  to  prepare  these 
solutions  in  such  a  manner  as  to  give  the  results  I  have 
reached,  it  is  necessary  to  adopt  processes  in  their  prepara- 
tion and  observe  precautions,  which  shall  either  dispense 
with  the  use  of  the  substances   altogether,  or  shall  effec- 
tually remove  them  if  they  are  employed,  and  which  are 
wholly  unnecessary  in  their  preparation  for  any  other  use 
with  which  I  am  acquainted.      In  preparing  my  solution,  I 
prefer  to  use  pure  nickel,  but  commercial  nickel  may  be  used. 
Commercial  nickel  almost  always  contains  more  or  less  of 
the  re-agents  employed  in  the  purification  or  manufacture  of 
the  metal,  such  as  sulphate  of  lime,  sulphide  of  calcium, 
sulphide  of  sodium  or  potassium,  chloride  of  sodium  and  aln- 
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mina.  When  any  of  these  substances  are  present,  it  is  nec- 
essary to  remove  them."  The  specification  then  describes 
how  this  may  be  done,  and  also  how  zinc,  copper,  arsenic  and 
antimony  can  be  removed  from  the  nickel.  It  then  describes 
the  patentee's  method  of  preparing  the  double  sulphate  of 
nickel  and  ammonia,  by  first  preparing  a  solution  of  the  sul- 
phate of  nickel,  and  then  a  solution  of  the  sulphate  of  am- 
monia, and  then  uniting  the  two  and  diluting  the  mixture 
with  sufficient  water  to  leave  one  and  a  half  to  two  ounces  of 
nickel  to  each  gallon  of  solution.  Specific  directions  are  given 
how  to  prepare  the  solution  of  the  sulphate  of  nickel,  and 
how  to  prepare  the  sjolution  of  the  sulphate  of  ammonia. 
The  patentee's  mode  of  preparing  the  solution  of  the  double 
chloride  of  nickel  and  ammonium  is  then  described.  It  is 
then  stated  that  another  important  part  of  the  patentee's  in- 
vention is  the  preparation  of  the  nickel  plates  to  be  used  as 
anodes  in  the  depositing  cells.  This  consists  in  preparing  an 
anode  of  nickel  combined  with  iron,  to  prevent  the  copper 
and  arsenic  which  are  present  in  almost  all  commercial  nickel 
from  being  deposited  with  the  nickel,  or  injuring  the  solution. 
It  is  further  set  forth,  that,  when  copper  and  zinc  are  present 
to  any  considerable  extent  in  nickel,  it  may  be  melted  in  a 
crucible  and  cast  into  plates  for  anodes,  and  a  mode  of  doing 
this  is  described ;  and  that  "  it  is  necessary  to  melt  commer- 
cial nickel,  not  only  to  cast  it  into  plates  for  anodes  and 
combine  it  with  iron,  when  copper  and  arsenic  are  present, 
but  to  remove  any  potash,  soda,  lime  or  alumina  left  ad- 
hering to  it  in  the  process  of  reduction,  these  substances 
being  removed,  as  before  stated,  as  6lag."  One  of  the 
methods  before  described  in  the  specification,  for  purifying 
commercial  nickel  for  use  in  making  the  patentee's  solutions, 
bo  as  to  remove  the  re-agents  before  mentioned,  was  to  melt 
the  nickel,  whereby  "  the  foreign  substances  collect  on  the 
top  of  the  melted  nickel  in  the  form  of  a  slag."  The  spec- 
ification proceeds:  "Having  prepared  the  solutions  and 
anodes,  as  herein  described,  nickel  may  be  readily  deposited, 
but,  in  order  to  carry  on  the  deposition  continuously,  it  is 
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necessary  to  observe  certain  precautions :  First,  the  use  of  a 
battery  of  too  high  an  intensity  most  be  avoided.  An  inten- 
sity of  two  Smee  cells  is  sufficient.  A  high  intensity  decom- 
poses the  solution  and  liberates  free  ammonia,  thus  rendering 
the  solution  alkaline  and  impairing  its  value.  Whenever  the 
smell  of  free  ammonia  arises  from  the  decomposing  cell,  the 
operator  may  be  certain  that  the  solution  is  being  injured. 
It  is  important  that  the  depositing  shall  not  be  forced  by  the 
use  of  too  strong  a  current.  Second,  it  is  important  that 
great  precaution  should  be  used  to  prevent  the  introduction 
into  the  solution  of  even  minute  quantities  of  potash,  soda  or 
nitric  acid.  When  an  article  to  be  coated  is  cleaned  in 
acid  or  alkaline  water,  or  is  introduced  into  it  for  any  pur- 
pose, the  greatest  care  must  be  taken  to  remove  all  traces  of 
these  substances  before  the  article  is  introduced  to  the  nickel 
solution,  as  the  introduction  of  the  most  minute  quantities  of 
acids  or  alkalies  will  surely  be  injurious.  It  is  important 
that  the  solution  be  kept  free  from  all  foreign  substances,  but 
its  purity  from  those  above  named  is  especially  important. 
Third,  the  anode  of  the  depositing  cell  should  present  a  sur- 
face to  the  action  of  the  solution  somewhat  larger  than  the 
surface  upon  which  the  deposit  is  being  made,  particularly  in 
the  double  sulphate  solution.  The  reason  is,  that  nickel  dis- 
solves so  slowly,  that,  if  the  exposed  Burf  ace  is  not  larger  than 
the  surface  on  which  the  deposit  is  made,  the  solution  will  not 
keep  saturated.  On  the  other  hand,  if  the  anode  is  very 
much  larger  than  the  positive  pole,  it  tends  to  give  a  deposit 
of  black  powder.  Fourth,  if  zinc  is  to  be  coated,  it  should 
first  be  coated  with  copper,  as  it  is  difficult  to  make  nickel 
adhere  to  zinc,  and  there  is  danger  that  the  zinc  may  be 
acted  on  and  injure  the  solution.  With  solutions  and  anodes 
thus  prepared  and  used,  the  deposition  of  nickel  can  be  car- 
ried on  continuously  and  almost,  as  surely  and  certainly  as 
the  deposition  of  copper  from  the  common  sulphate  solution, 
though  the  limits  of  the  battery  power  which  may  be  used 
are  narrower.  The  metal  deposited  is  compact,  cohesive  and 
tenacious.    It  may  be  deposited  of  nearly  uniform  thickness 
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over  any  surface,  however  large.  The  deposited  metal  is 
capable  of  being  annealed  by  a  heat  below  a  red  heat.  It 
then  becomes  flexible,  malleable  and  ductile.  The  deposit 
may  be  made  of  any  required  thickness,  either  to  furnish  ef- 
fectual protection  to  the  metal  on  which  it  is  deposited,  or  to 
be  removed  and  used  separately  from  the  surface  on  which  it 
may  be  deposited.  Thus,  electroplate  of  nickel  may  be  pro- 
duced, either  as  copies  of  irregular  surfaces  which  it  is  de- 
sired to  reproduce,  or  as  plain  sheets  of  nickel,  which,  after 
being  annealed,  may  be  rolled,  hammered  or  spun  into  a  va- 
riety of  forms  or  articles.  These  solutions  also  give  the  full 
equivalent  of  nickel  for  the  electricity  employed.  I  believe 
deposits  possessing  these  qualities  were  never  produced  ex- 
cept by  means  of  my  improvements.  I  therefore  claim :  1.  The 
electro-deposition  of  nickel  by  means  of  a  solution  of  the 
double  sulphate  of  nickel  and  ammonia,  or  a  solution  of  the 
double  chloride  of  nickel  and  ammonium,  prepared  and  used 
in  such  a  manner  as  to  be  free  from  the  presence  of  potash, 
soda,  alumina,  lime  or  nitric  acid,  or  from  any  acid  or  alkaline 
reaction.  2.  The  use,  for  the  anode  of  a  depositing  cell,  of 
nickel  combined  with  iron,  to  prevent  the  copper  and  arsenic 
which  may  be  present  from  being  deposited  with  the  nickel 
or  from  injuring  the  solution.  3.  The  methods  herein  de- 
scribed, for  preparing  the  solution  of  the  double  sulphate  of 
nickel  and  ammonia,  and  the  double  chloride  of  nickel  and 
ammonium.  4.  The  electroplating  of  metals  with  a  coating 
of  compact,  coherent,  tenacious,  flexible  nickel,  of  sufficient 
thickness  to  protect  the  metal  upon  which  the  deposit  is  made 
from  the  action  of  corrosive  agents  with  whidh  the  article 
may  be  brought  in  contact.  5.  The  deposition  of  electrotype 
plates  of  nickel,  to  be  removed  from  the  surface  on  which 
the  deposit  is  made  and  used  separately  therefrom."  Only 
the  1st  and  the  4th  claims  of  the  patent  are  alleged  to  have 
been  infringed  by  the  defendants.  The  principal  contest  is 
as  to  the  first  claim. 

The  third  claim  is  a  claim  to  "  the  methods  herein  de- 
scribed, for  preparing  the  solution  of  the  double  sulphate  of 
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nickel  and  ammonia,  and  the  double  chloride  of  nickel  and 
ammonium."  This  is  the  same  thing  as  a  claim  to  each  solu- 
tion prepared  by  the  method  described  for  preparing  each. 
The  specification  sets  forth,  that  the  solutions  prepared  by  the 
methods  described  in  it  will  be  free  from  the  presence  of  pot- 
ash, soda,  alumina,  lime  and  nitric  acid,  and  from  everything 
which  will  cause  an  acid  or  an  alkaline  reaction.  The  means 
of  securing  this  result,  by  removing  from  commercial  nickel, 
when  employed  in  making  the  solutions  by  the  patentee's 
methods,  the  re-agents  named  in  the  specification,  are  set  forth. 
If  these  re-agents  are  removed,  and  the  directions  given  as  to 
the  removal  of  the  other  foreign  substances  mentioned  are 
followed,  the  solutions  made  by  the  patentee's  methods  will  be 
free  from  the  presence  of  the  injurious  substances  mentioned 
in  the  first  claim.  But,  the  properties  and  conditions  men- 
tioned in  the  specification  as  those  which  solutions  prepared 
according  to  the  patentee's  methods  witt  possess,  are  stated 
in  the  specification  to  be  properties  and  conditions  which 
must  be  possessed,  not  only  by  solutions  prepared  according  to 
the  patentee's  methods,  but  by  all  solutions  of  the  double 
sulphate  of  nickel  and  ammonia,  and  all  solutions  of  the 
double  chloride  of  nickel  and  ammonium,  so  far  as  regards 
freedom  from  the  presence  of  the  substances  mentioned  in 
the  first  claim ;  and,  in  respect  to  the  use  of  solutions  of  such 
double  sulphate  and  of  solutions  of  such  double  chloride,  it  is 
stated,  not  only  that  the  solutions  prepared  by  the  patentee's 
methods  must  be  so  used  as  to  be  free,  in  and  during  the 
operation  of  plating,  from  the  presence  of  the  substances 
mentioned  in'  the  first  claim,  but  that  all  solutions  of  such 
double  sulphate,  and  all  solutions  of  such  double  chloride,  by 
whatever  method  prepared,  must  be  so  used  as  to  be  free,  in 
and  during  the  operation  of  plating,  from  the  presence  of 
such  substances.  Thus,  the  specification  states  that  the  pat- 
entee has  discovered  that  the  difficulties  which  he  mentions 
as  attending  the  use  of  a  solution  of  the  double  sulphate  of 
nickel  and  ammonia,  and  the  use  of  a  solution  of  the  double 
chloride  of  nickel  and  ammonium,  are  due  to  the  presence  of 
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certain  substances  employed  in  making  the  solutions,  or  in  re- 
ducing the  nickel  used  in  making  them.  It  ako  states,  sub- 
stantially, that  such  employment  of  those  substances  results 
in  producing  solutions  in  which,  in  and  through  their  use, 
the  substances  mentioned  in  the  first  claim  will  be  present, 
while  the  electro-deposition  of  the  nickel  is  going  on.  It 
states,  also,  that,  in  order  to  prepare  the  solutions  in  such 
manner  as  to  give  the  results  which  the  patentee  has  reached, 
the  substances  referred  to  as  employed  in  making  the  solu- 
tions, or  in  reducing  the  nickel  used  in  making  them,  must 
either  not  be  so  employed,  or  must  be  effectually  removed  if 
they  are  employed.  These  substances  are  enumerated  as 
sulphate  of  lime,  sulphide  of  calcium,  sulphide  of  sodium, 
sulphide  of  potassium,  chloride  of  sodium  and  alumina.  But, 
it  is  also  further  stated,  that  no  quantity,  however  minute,  of 
potash,  soda  or  nitric  acid,  o'r  of  any  acid  or  alkali,  must  be 
allowed  to  be  present  in  the  solution ;  and  then  the  claim 
states,  that  the  solution  used  must  be  free  from  the  presence 
of  potash,  soda,  alumina,  lime  and  nitric  acid,  and  from  every 
thing  which  will  produce  an  acid  or  an  alkaline  reaction,- while 
the  electro-deposition  of  nickel  is  going  on.  Lime,  soda  and 
potash  are  likely  to  be  produced  in  the  solution,  while  the 
electro-deposition  is  going  on,  if  the  sulphate  of  lime  and  the 
sulphide  of  sodium  and  the  chloride  of  sodium  and  thes,  sul- 
phide of  potassium  are  employed  in  making  the  solutions,  or 
i&  reducing  the  nickel  used  in  making  them,  and  are  not  re- 
moved. So,  they  may  be  produced  in  using  a  solutibn,  if  the 
sulphate  of  lime  and  the  sulphide  of  sodium  and  the  chloride 
of  sodium  and  the  sulphide  of  potassium  are  introduced  into 
the  solution  after  it  is  prepared.  But,  if  those  substances  are 
introduced  into  a  solution,  and  then  the  solution  is  used  under 
such  conditions  that  those  substances  remain  inert,  so  far  as 
the  production  in  the  solution  of  free  lime  or  free  soda  or 
free  potash  is  concerned,  and  no  free  lime  or  free  soda  or" 
free  potash  is  produced,  then  none  is  present,  and  the  solu- 
tion is  used  in  such  manner  as  to  be  free  from  the  presence 
of  those  articles.     Viewed  in  the  light  of  these  considerations, 
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it  is  manifest  that  the  first  claim  is  a  claim  to  the  electro-dep- 
osition of  nickel  by  means  of  any  solution  of  the  double  sul- 
phate of  nickel  and  ammonia,  or  of  any  solution  of  the  double 
chloride  of  nickel  and  ammonium,  however  such  solution  may 
be  prepared,  provided  such  solution  is  so  used  as  to  be  free, 
while  the  electro-deposition  of  the  nickel  is  going  on,  from 
the  presence  of  potash,  soda,  alumina,  lime  or  nitric  acid,  or 
from  any  acid  or  alkaline  reaction.  This  is  a  valid  claim,  and 
the  invention  covered  by  it  is  a  patentable  invention,  if  the 
patentee  was  the  first  discoverer  of  the  fact,  that  the  difficul- 
ties in  the  way  of  securing  proper  results  in  the  electro-dep- 
osition of  nickel  with  the  two  solutions  in  question,  were 
due  to  the  existence  or  development  in  them,  while  being 
used,  of  the  substances  named  in  the  claim,  and  if  he  de- 
scribes methods  of  making  such  solutions  which  will  secure 
the  absence  of  such  substances.  A  person  learning,  from  the 
specification  of  the  patent,  what  such  difficulties  are,  may 
proceed  to  make  the  solutions  by  other  methods  than  those 
described  by  the  patentee  and  covered  by  the  third  cMm ; 
but,  if  he  avails  himself  of  the  knowledge  imparted  by  the 
specification,  that  he  must  take  care .  to  secure  the  absence  of 
the  substances  named  in  the  first  claim,  and  prepares  solutions 
which,  in  use,  are  free  from  those  substances,  and  then  prac- 
tises, the  electro-deposition  of  nickel  by  means  of  such  solu- 
tions, he  infringes  the  first  claim  of  the  patent.  So,  too,  a 
person  infringes  such  claim,  who,  taking  such  solutions  made 
by  another  person,  by  such  other  methods,  practises  the  elec- 
tro-deposition of  nickel  by  means  of  them,  provided  he  so 
uses  such  solutions,  that,  in  use,  they  are  free  from  the  sub- 
stances named  in  the  first  claim,  and  thus  avails  himself  of 
such  knowledge  imparted  by  the  specification. 

The  patent  being  based  on  the  discovery  by  the  patentee, 
that  the  difficulties  he  sets  forth  are  due  to  the  presence,  in 
the  use  of  the  solutions  in  question,  in  the  electro-deposition 
of  nickel,  of  the  substances  named  in  the  first  claim,  the  evi- 
dence shows  satisfactorily,  that  such  difficulties  existed  and 
were  due  to  the  causes  assigned ;  and  that  the  patentee  difl- 
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covered,  and  was  the  first  to  discover,  what  such  causes  were. 
It  also  shows,  that  Tie  invented  and  described  practical 
methods  of  getting  rid  of  such  causes.  As  a  consequence, 
he  was  the  first  person  who  obtained,  as  practical  results  in 
the  electro-deposition  of  nickel,  the  results  set  forth  in  the 
specification  as  those  due  to  the  use  of  the  invention  covered 
by  the  first  claim. 

On  the  question  of  infringement,  the  defendants  claim, 
that,  if  they  introduce  into  a  solution  of  the  double  sulphate 
of  nickel  and  ammonia,  or  into  a  solution  of  the  double  chlo- 
ride of  nickel  and  pmmonium,  a  sulphate  or  chloride  of  potash 
or  soda,  they  do  not  infringe  the  first  claim.  The  evidence 
shows,  that  these  sulphates  and  chlorides  may  be  introduced 
into  the  solutions,  and  that  then  the  solutions  may  be  so'used, 
in  the  electro-deposition  of  nickel,  that  the  sulphate  or  the 
chloride  will  not  be  decomposed,  and  there  will  not  result, 
from  such  introduction?  the  presence  of  potash  or  soda,  in  the 
sense  in  which  the  word  "  presence"  is  used  in  the  first  claina. 
The  injurious  substance  is  inert,  by  being  in  the  chemical 
state  of  a  sulphate  or  a  chloride,  as  inert  as  if  it  were  enclosed 
in  an  impervious  bottle.  The  defendants  used  solutions  which 
were  free  from  the  substances  named  in  the  first  claim,  other- 
wise than  as  such  solutions  had  in  them  the  sulphate  or  the 
chloride  of  potash  or  soda,  and,  in  the  use  of  the  solutions, 
the  presence  of  such  sulphates  or  chlorides  had  no  more  effect 
to  cause  free  potash  or  soda  to  be  present,  than  if  such  sul- 
phates or  chlorides  had  not  been*  introduced.  If  the  intro- 
duction of  such  sulphates  or  chlorides  is  otherwise  of  any 
benefit,  their  use  is  but  an  improvement,  and  the  invention 
of  the  patentee  is  availed  of,  notwithstanding  their  intro- 
duction. 

On  the  question  of  the  novelty  of  the  invention  covered 
by  the  first  claim  of  the  patent,  I  am  of  the  same  opinion  an- 
nounced by  Judge  Shepley,  in  his  decision  in  the  case  of  The 
United  Nickel  Co.  v.  Anthes,  (1  Holmes,  155,)  in  May,  1872, 
that,  prior  to  the  discoveries  of  the  patentee,  the  electro-dep- 
osition of  nickel,  by  means  of  such  solutions  as  are  described 
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in  his  patent,  "  prepared  and  used  in  the  described  manner, 
so  as  to  be  free  from  foreign  substances  and  acid  or  alkaline 
reactions,  which  would  interfere  with  the  uniform,  continuous 
and  coherent  deposition  of  the  metal,  was  unknown  in  any 
practical  application  of  it  to  the  useful  art  of  electroplating 
metals  with  nickel."    I  concur,  also,  on  all  the  evidence  in 
this  case,  in  what  was  said  by  Judge  Shepley,  in  his  decision 
in  the  case  of  The  United  Nickel  Co.  v.  Keith,  (1  Holme*, 
328,)  in  February,  1874,  that,  prior  to  the  discoveries  of  the 
patentee,  "  electroplaters  and  electro-metallurgists  well  under- 
stood how  desirable  a  result  it  would  be  to  be  able  to  plate 
the  surface  of  baser  metal  with  a  coating  of  nickel,  resembling' 
silver  in  lustre  and  color,  without  its  liability  to  tarnish  on 
exposure  to  the  air,"  but  that,  after  great  research  and  inves- 
tigation, it  has  not  been  shown  that  the  electroplating  of 
metals  with  nickel  had  any  practical  existence  as  a  useful  art, 
accessible  or  beneficial  to  the  public,*before  the  date  of  the 
inventions  of  the  patentee ;  while,  on  the  contrary,  he  was 
the  first  person  who  effected  "  the  uniform,  continuous  and 
coherent  deposit "  of  nickel  upon  the  surface  of  other  metals, 
"  so  as  to  produce  a  coating  of  the  desired  thifkness,  purity, 
uniformity,  coherence  and  permanency  of  adhesion."    In  say- 
ing this,  I  have  not  overlooked  the  additional  evidence  in  this 
case,  as  to  what  was  done  by  Remington,  nor  the  Muspratt- 
Stohmann  publication.     I  do  not  find  in  the  evidence,  on  the 
point  of  novelty,  any  thing  which  shows  that  the  invention 
covered  by  the  first  claim  of  the  patent,  as  I  have  construed 
that  invention,  was  not  new  with  the  patentee,  or  existed  be- 
fore he  made  such  invention. 

Great  stress  is  laid,  by  the  defendants,  on  the  view,  that 
the  patentee  describes  his  own  methods  of  preparing  the  solu- 
tions referred  to,  as  the  only  methods  by  which  the  injurious 
substances  named  in  the  first  claim  can  be  excluded  from  the 
solutions ;  that  he  does  not  state  that  there  are  other  methods 
than  those  which  he  describes,  by  which  the  solutions  may  be 
so  prepared  as,  when  prepared,  to  be  free  from  such  injurious 
substances ;  and  that  he  does  not  show  how,  when  the  solu- 
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tions  are  used,  they  are  to  be  used  so  as  to  prevent  the  devel- 
opment or  presence  of  such  injurious  substances.  The  an- 
swer to  this  view  is,  that  the  patentee  sets  forth  clearly  that 
the  substances  he  names  in  his  first  claim  are  injurious,  that 
the  solutions  should  be  prepared  by  such  methods  as  not  to 
use  what  may  produce  such  substances,  or  to  remove  what  is 
so  used,  and  then,  that  care  should  be  taken  not  to  introduce 
into  the  solution,  after  'it  is  prepared,  and  while  it  is  being 
used,  any  of  the  injurious  substances,  and  not  to  use  a  battery 
of  too  high  intensity.  The  evidence  shows,  that  what  is  so 
not  to  be  used  in  preparing  the  solution,  or,  if  used,  is  to  be 
removed,  is  something  which,  if  decomposed,  will  produce 
the  injurious  substances,  and  that  the  directions  of  the  pat- 
ent, if  followed,  will  prevent  such  decomposition,  and  the 
consequent  production  of  the  injurious  substances,  in  the  use 
of  the  solution  in  the  electro-deposition  of  the  nickel. 

The  proper  constitution  of  the  fourth  claim  of  the  patent 
of  1869  is,  that  it  is  a  claim  to  the  product  or  coating  named- 
in  it,  having  the  qualities  described  in  it,  when  such  product 
or  coating  is  produced  by  employing  the  invention  covered 
by  the  firet  claim.  Under  this  construction,  the  novelty  of 
the  fourth  claim  is  not  successfully  attacked.  As  the  defend- 
ants have  infringed  the  first  claim,  they  have  also  infringed 
the  fourth  claim.  There  must  be  the  usual  decree  for  the 
plaintiff  on  these  two  claims. 

DicJcerson  &  Beaman,  for  the  plaintiff. 

Frost  &  Coe  and  Charles  F.  Blake,  for  the  defendants. 
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In  THE  HATTER  OF  MlOHAEL   WAHL,    ON  HABEAS   CoRFUB. 

Where  a  Commissioner  has  jurisdiction  of  extradition  proceedings,  and  has  be- 
fore him  legal  and  competent  evidence  as  to  the  criminality  of  the  accused,  be 
is  made  the  judge  of  the  weight  and  effect  of  the  evidence,  and  this  Court  hss 
no  power  to  review  his  action. 

(before  Blatchford,  J.,  Southern  District  of  New  York,  October  80th,  1871) 

Blatobford,  J.  The  Commissioner  in  this  case  had  juris- 
diction of  the  extradition  proceedings.  He  had  before  him 
legal  and  competent  evidence  as  to  the  question  whether  the 
signature  to  the  power  of  attorney  was  forged.  If  such 
signature  was  forged,  the  act  was  forgery,  within  the  treaty. 
The  Commissioner  also  had  before  him  legal  and  competent 
evidence  as  to  whether  such  forgery  was  committed  by  the 
accused.  The  Commissioner  is  made  the  judge  of  the  weight 
and  effect  of  the  evidence,  on  those  points.  This  Court  has 
no  power  to  review  his  action  in  exercising  such  judgment  on 
such  legal  and  competent  evidence.  The  Commissioner  might 
very  properly  have  decided  that  he  was  satisfied  that  the 
signature  to  the  power  of  attorney  was  forged,  and  forged  by 
the  accused,  and  have  disbelieved  the  story  <tf  the  accused 
that  the  signature  was  genuine,  on  the  ground  that  he  was 
not  worthy  of  credit,  because  on  his  direct-examination  he 
represented  the  paper  used  as  a  power  of  attorney  which  had 
been  signed  in  blank  by  Levi,  and  stated  that  powers  of  at- 
torney, of  which  this  was  one,  were  left  in  his  custody,  signed 
and  executed  by  Levi  in  blank,  to  be  used  as  required  during 
his  absence,  while,  on  his  cross-examination,  he  stated  that  the 
paper  was  not  partly  printed,  but  was  a  blank  sheet  of  paper 
with  the  name  of  Levi  written  at  the  bottom,  thus  showing 
that  it  was  no  power  of  attorney,  as  signed  by  Levi.  The 
Commissioner  might  well  have  discredited  all  the  testimony 
of  the  accused  on  this  subject,  and  probably  did.  At  all 
events  he  had  before  him  evidence  on  the  weight  of  which  it 
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was  his  province  to  pass,  and  it  must  be  presumed  that  he  did 
pass  on  it,  and  that  he  did  find  that  the  signature  was  a  for- 
gery and  forged  by  the  accused.  Under  the  decisions  of  this 
Court,  in  In  re  Stupp,  (12  Blatchf.  C.  G.  i?.,  501,)  and  in  In 
re  Vandervelpen,  (14  Id.,  137,)  this  Court  cannot  review  the 
judgment  of  the  Commissioner  in  this  case  holding  the  ac- 
cused for  extradition,  and  the  writs  must  be  discharged,  and 
the  accused  be  remanded  to  custody  under  the  commitment 
under  which  he  was  held. 

Salomon  dk  Burke,  for  the  German  Government. 


Abram  J.  Dittenhoefer,  for  the  accused. 


C/HABLB8  F.   GRAtf  V8.   TlIE   TOWN  OF  ToKK. 

Under  the  Act  of  the  Legislature  of  New  York,  passed  May  18th,  1869,  (Laws 
•f  New  York,  of  1869,  chap.  907,  p.  2,303,)  commissioners  were  appointed  to 
issue  the  bonds  of  a  town  and  invest  the  proceeds  in  the  stock  of  a  specified 
railroad  corporation.  The  commissioners  subscribed  for  the  stock,  but,  before 
the  bonds  were  issued,  the  corporation  was  merged  in  a  new  corporation,  by 
proceedings  taken  under  a  general  statute  in  force  when  the  proceedings  to 
appoint  such  commissioners  were  taken,  which  provided  that  all  debts  due  to 
the  old  corporation,  and  all  stock  subscriptions  belonging  to  it,  should  vest 
in  the  new  corporation.  After  the  stock  was  subscribed  for,  the  provisions 
of  such  general  statute  were  extended  to  said  two  corporations  by  a  special 
Act  The  bonds  were  issued  to  the  new  corporation.  Afterwards,  by  a 
special  Act,  the  issuing  of  the  bonds  to  the  new  corporation  was  ratified,  and 
the  bonds  were. declared  to  be  binding  on  the  town.  In  a  suit  to  recover  on 
coupons  attached  to  the  bonds :  field,  that  the  town  was  liable  on  the  coupons. 

(Befors  Wallace,  J.,  Northern  District  of  New  York,  November  12th,  1878.) 

Wallace,  J.  By  the  order  of  the  County  Judge  of 
Livingston  county,  predicated  upon  a  petition  by  a  majority 
of  the  tax  payers  of  the  town  of  York,  and  pursuant  to  the 
provisions  of  the  Act  of  May  18th,  1869,  (Laws  of  New  York, 
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of  1869,  chap.  907,  p.  2,303,)  the  persons  who  signed  and 
issued  the  bonds  in  question  were  appointed  commissioners, 
with  authority  to  create  and  issue  the  bonds  of  the  defend- 
ant, to  the  amount  of  $100,000,  and  invest  the  same,  or  the 
proceeds  thereof,  in  the  stock  of  the  "  Northern  Extension  of 
the  Rochester,  Nunda  and  Pennsylvania  Railroad  Company." 
The  commissioners  duly  subscribed  for  the  stock,  but,  before 
the  stock  was  delivered,  and  before  any  bonds  were  issued  in 
payment  of  the  subscription,  the  corporation  became  merged 
in  the  "  Rochester,  IJunda  and  Pennsylvania  Railroad  Com- 
pany," a  new  corporation,  created  by  the  consolidation  of 
several  corporations.  This  consolidation  was  attempted  to  be 
effected  under  a  general  statute  of  the  State,  (Act  of  May 
20th,  1869,  Laws  of  New  York,  o/1869,  chap.  917,^.2,399,) 
authorizing  the  consolidation  of  railroad  companies,  which 
was  in  force  at  the  time  the  proceedings  were  instituted  pur- 
suant to  which  the  commissioners  were  appointed ;  and  this 
statute,  among  other  things,  provided,  "that  all  debts  due, 
•  on  whatever  account,  to  either  of  said  (consolidating)  corpo- 
rations, as  well  as  all  stock  subscriptions,  and  other  things  in 
action,  belonging  to  either  of  said  corporations,  shall  be  taken 
and  deemed  to  be  transferred  to,  and  vested  in,  such  new 
corporation,  without  further  act  or  deed."  By  an  Act  of  the 
Legislature  of  the  State,  passed  May  17th,  1872,  (Law  cf 
New  York,  of  1872,  chap.  764,  p.  1,825,)  and  after  the  com- 
missioners had  subscribed  for  the  stock,  the  provisions  of  the 
general  Act  were  extended  to  the  Northern  Extension  of  the 
Rochester,  Nunda  and  Pennsylvania  Railroad  Company,  and 
to  the  Rochester,  Nunda  and  Pennsylvania  Railroad  Com- 
pany. The  commissioners  issued  and  delivered  the  bonds  to 
the  new  corporation,  and  thereafter  the  bonds  came  to  the 
possession  of  the  Buffalo  Savings  Bank,  with  full  knowledge 
by  the  officers  of  the  bank  of  the  origin  and  history  of  the 
bonds.  Subsequently,  on  February  22d,  1873,  an  Act  was 
passed  by  the  Legislature  of  the  State  of  New  York,  (Laws 
of  New  York,  of  1873,  chap.  24,  p.  19,)  ratifying  and  con- 
firming the  acts  of  the  commissioners  in  issuing  the  bonds  to 
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the  new  corporation,  and  declaring  that  the  bonds  should  be 
valid  and  binding  upon  the  defendant.  The  plaintiff  is  a 
purchaser  of  coupons  originally  attached  to  these  bonds,  for 
the  payment  of  interest  maturing  September  1st,  1877,  and 
March  1st,  1878.  He  purchased  the  coupons  after  those  pay- 
able September  1st,  1877,  became  due. 

Upon  these  facts  the  question  first  arises,  whether  or  not 
the  acts  of  the  commissioners  in  taking  the  stock  from,  and 
issuing  the  bonds  to,  the  new  corporation,  were  obligatory 
upon  the  town,  irrespective  of  the  operation  of  the  validating 
Act  of  the  Legislature.  The  commissioners  were  authorized 
to  subscribe  for  stock  in  a  designated  and  existing  corpora- 
tion, possessing  an  organization  and  advantages  peculiar  to 
itself.  They  were  invested  with  no  discretion,  but  were  lim- 
ited to  the  strict  terms  of  the  authority  conferred  by  the 
statute,  and  of  the  order  which  gave  effect  to  the  statute.  If 
they  had  subscribed  originally  for  the  stock  of  the  new  cor- 
poration, it  could  not  be  contended  for  a  moment  that  their 
act  would  have  been  binding  upon  the  town.  These  consid- 
erations, however,  fall  short  of  reaching  the  real  question  to 
be  solved.  The  commissioners  did  pursue  their  lawful  au- 
thority in  subscribing  for  the  stock  of  the  original  corpora- 
tion. Could  this  subscription  have  been  enforced  against  the 
town  by  the  new  corporation  ?  If  it  could,  the  commissioners 
have  done  only  that  which  they  were  in  duty  bound  to  do, 
and  their  principal  cannot  question  the  acts  of  its  agents  in 
this  behalf.  When  the  town,  by  the  action  of  its  tax  payers, 
expressed  in  the  mode  sanctioned  by  the  statute,  concluded 
to  become  a  stockholder  in  a  railroad  company,  it  consented 
to  assume  and  occupy  towards  the  company  the  same  rela- 
tions as  those  of  any  individual  stockholder.  Its  contract  was 
subject  to  the  same  implications,  depended  upon  the  same 
conditions,  conferred  upon  the  railroad  company  the  same 
rights,  and  imposed  upon  the  town  the  same  liabilities,  as  that 
of  an  ordinary  subscriber  for  stock;  and,  however  unwise 
may  have  been  the  legislation  which  permitted  it  to  make 
such  a  contract,  and  however  unfortunate  may  be  the  results 
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which  have  ensued  from  the  contract  it  made,  its  rights  must 
abide  the  same  test  which  would  be  applied  if  an  individual, 
instead  of  a  municipal  corporation,  were  a  party  to  the  sub- 
scription. 

The  town  subscribed  for  stock  in  a  company  which,  by 
the  statutes  under  which  it  existed,  was  permitted  to  merge 
itself  in  another  corporation,  without  sanction  from,  or  con- 
sultation with,  a  subscriber  for  its  stock,  and  not  only  to  do 
this,  but  also  to  transfer  to"  the  new  corporation  all  its  sub- 
scriptions for  stock,  and  all  its  other  rights  of  action,  by  the 
mere  process  of  consolidation,  and  the  right  thus  reserved  to 
the  corporation  entered  into,  and  became  one  of  the  condi- 
tions of,  the  subscription  made  by  the  town.  In  other 
words,  the  town  agreed  to  become  a  stockholder  in  a  corpora- 
tion which  might  consolidate  itself  in  another  corporation, 
without  any  further  consent  on  the  part  of  the  town. 

The  contract  of  subscription  implies  the  right  on  the  part 
of  the  corporation  to  effect  such  changes  in  its  organization 
and  operations  as  are  permitted  under  the  powers  reserved 
in  the  charter  or  Act  of  incorporation ;  -and,  accordingly,  it 
has  been  often  decided,  that  a  subscriber  for  stock  is  not  re- 
leased from  his  obligation  because,  subsequently,  the  corpora- 
tion has  availed  itself  of  the  power  thus  reserved.  Even 
where  the  power  is  reserved  by  the  Legislature,  in  the  Act  of 
incorporation,  to  alter  or  amend  the  Act,  a  subscriber  for 
stock  is  not  released,  when,  by  subsequent  legislation,  the 
capital  of  the  corporation  is  increased,  or  the  sphere  of  its 
operations  is  extended.  To  have  this  effect,  the  alterations 
must  be  so  extensive  and  radical  as  to  virtually  subvert  the 
corporation  itself. 

It  will  not  be  profitable  to  discuss  the  principles  upon 
which  these  decisions  rest.  It  seems  reasonable  to  say,  that  a 
subscriber  consents  in  advance  to  the  changes  which  may  be 
made  by  the  Legislature  in  the  charter  of  a  corporation, 
where  the  right  to  do  60  is  reserved,  or  to  any  changes  which 
may  be  made  by  the  corporation  itself,  under  the  authority 
of  its  charter  or  Act  of  incorporation,  when  those  changes  are 
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not  so  radical  as  to  deprive  him  of  the  substantial  benefits 
of  the  contract  into  which  he  has  entered.  Bat,  it  seems 
hard  to  reconcile  with  the  principles  of  the  law  of  contracts, 
the  position,  that  he  is  bound  by  the  obligations  of  a  contract 
with  a  corporation,  when  the  corporation,  by  its  own  act,  has 
pat  it  out  of  its  power  to  make  substantial  performance  on 
its  own  part.  In  the  present  case,  the  defendant  subscribed 
for  stock  in  a  corporation,  which,  by  its  own  act,  deprived 
itself  of  the  power  to  deliver  the  stock,  and  the  defendant  is 
now  asked  to  accept,  in  substitution,  stock  in  another  corpo- 
ration, constituted  with  a  much  larger  capital,  operating  an 
extended  line  of  road,  and  presenting  an  investment  of  a  very 
different  character  from  that  originally  comtemplated.  The 
case,  however,  is  precisely  similar  to  that  of  Nugent  v.  The 
Supervisors,  (19  Wall.,  241,)  where  it  is  said,  by  Mr.  Justice 
Strong,  that,  "  in  a  multitude  of  cases  decided  in  England 
and  in  this  country,  it  has  been  determined,  that  a  subscriber 
for  the  stock  of  a  company  is  not  released  from  his  engage- 
ment to  take  it  and  pay  for  it,  by  any  alteration  of  the  or- 
ganization or  purposes  of  the  company,  which,  at  the  time 
the  subscription  was  made,  were  authorized,  either  by  the 
general  law  or  by  the  special  charter,  and  a  clear  distinction 
is  recognized  between  the  effect  of  such  alterations  and  the 
effect  of  those  made  under  legislation  subsequent  to  the  con- 
tract of  subscription."  "They  uniformly  assert,  that  the 
subscriber  for  stock  is  released  from  his  subscription  by  a 
subsequent  alteration  of  the  organization  or  purposes  of  the 
company,  only  when  the  alteration  is  both  fundamental  and 
not  provided  for  or  contemplated  by  either  the  charter  itself 
or  the  general  laws  of  the  State."  This  was  a  case  where  the 
corporation,  after  the  subscription  and  before  the  stock  was 
delivered,  consolidated,  under  the  provisions  of  its  Act  of 
incorporation,  with  another  corporation,  and  took  the  name 
of  the  latter.  This  consolidation  was  effected  at  the  instance 
of  the  subscriber,  but  no  notice  is  taken  of  this  circumstance, 
in  the  opinion  of  the  Court.  The  opinion  proceeds  upon  the 
doctrine,  as  stated  therein,  that  "  it  was  contemplated  by  the 
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Legislature,  as  it  must  have  been  by  all  the  subscribers  to  the 
stock  of  the  company,  that  precisely  what  has  occurred  might 
occur,"  and  that  "  subscribers  must  be  presumed  to  have 
known  the  law  of  the  State,  and  to  have  contracted  in  view 
of  it,"  and  cites,  as  sustaining  its  conclusions,  Sparrow  v.  The 
Evansville  and  CraAJofordstown  B.  B.  Co.,  (7  Porter,  Ind., 
369,)  where  the  consolidation  took  place  without  the  knowl- 
edge or  consent  of  the  subscriber,  Best  v.  Johnson,  (21  Ind., 
299,)  and  Bishop  v.  Brainerd,  (28  Conn.,  289.)  The  same 
doctrine  is  reaffirmed,  and  the  same  conclusion  reached,  in 
Town  of  East  Lincoln  v.  Davenport,  (94  U.  8.,  801,)  where 
the  town  was  held  liable  upon  similar  facts  with  those  in  the 
present  case.  Mr.  Justice  Hunt  says :  "  All  this"  (the  con- 
solidation) "  was  provided  for  in  the  charter  of  the  original 
company,  to  which  the  town  subscription  was  made,  and  the 
subscription  was  made  with  the  knowledge  of  the  town,  that 
new  organizations  might  be  made,  and  that  the  subscription 
was  liable  to  be  transferred  to,  and  its  stock  to  become  that 
of,  another  company."  To  the  same  effect  is  the  case  of 
County  of  Henry  v.  Nicclay,  (95  V.  S.,  619,)  where  the  com- 
pany to  the  stock  of  which  the  county  subscribed,  consoli- 
dated, after  the  subscription,  with  another  company;  in 
which  case  Mr.  Justice  Bradley  says,  speaking  of  the  effect 
of  the  consolidation  upon  the  liability  of  the  county :  "  Had 
•the  company  ceased  to  exist,  it  would  make  no  difference." 

The  case  has  thus  far  been  considered  as  though  the  sev- 
eral railroad  corporations  had  consolidated  at  the  time  the 
bonds  were  issued.  It  is  insisted,  however,  that  the  corpora- 
tions which  attempted  to  consolidate,  were  not  authorized  by 
law  to  do  so,  inasmuch  as  neither  of  them  were  roads  in  oper- 
ation, and  the  statute  authorizing  consolidation  of  roads  onlj 
applies  to  companies  "  operating  a  railroad  *  *  *  within, 
or  partly  within  and  partly  without,  this  State."  The  statute 
declares,  that  "  it  shall  and  may  be  lawful  for  any  railroad 
company  or  corporation,  organized  under  the  laws  of  this 
State,  or  of  this  State  and  any  other  State,  and  operating  a 
railroad  or  bridge,  either  wholly  within,  or  partly  within  and 
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partly  without,  this  State,  to  merge  and  consolidate  its  capi- 
tal stock,  franchises  and  property,  with  the  capital  stock, 
franchises  and  property  of  any  other  railroad  company  or 
companies,  organized  tinder  the  laws  of  this  State,  *  *  * 
whenever  the  two  or  more  railroads  of  the  companies  or  cor- 
porations so  to  be  consolidated,  shall  or  may  form  a  continu- 
ous line  of  railroad  with  each  other,  or  by  means  of  any  in- 
tervening railroad,  bridge  or  ferry."  The  corporations  here 
were  neither  of  them  operating  a  railroad.  They  contem- 
plated doing  so  at  some  future  time.  It  seems  quite  clear, 
that  neither  of  them  was  within  the  description  of  corpora- 
tions to  which  the  statute  extends,  as  it  confers  power  to  con- 
solidate upon  such  corporations  only  as  are  operating  railroads 
within,  or  partly  within,  this  State,  which  may  form,  by  the 
consolidation,  a  continuous  line  of  railroad. 

The  question  then  arises  as  to  the  effect  upon  the  rights 
of  the  parties,  of  the  Act  of  the  Legislature  extending  to 
these  railroad  corporations  the  provisions  of  the  general  Act 
authorizing  corporations  to  consolidate.  This  Act  was  passed 
after  the  commissioners  for  the  town  had  made  the  subscrip- 
tion for  stock.  The  statutes  under  which  the  original  com- 
pany was  incorporated,  did  not  permit  it  to  consolidate  itself 
with  another  corporation,  there  was  no  general  statute  per- 
mitting such  a  corporation  to  consolidate,  and,  conceding  the 
power  of  the  Legislature  to  alter  or  amend  the  statutes  under 
which  it  was  incorporated,  so  far  as  to  permit  it  to  merge 
itself  in  another  corporation,  with  an  increased  capital  and 
an  extended  sphere  of  operations,  it  yet  remains  to  determine 
whether  such  legislation  did  not  work  such  fundamental 
changes  in  the  character  of  the  corporation,  as  to  absolve  the 
town  from  obligation  upon  its  subscription.  By  this  legisla- 
tion, it  was  permitted  to  the  corporation  to  surrender  its 
franchises  and  destroy  its  own  identity.  Such  a  result  is  not 
in  accordance  with  what  was  the  understanding  of  the  parties 
to  the  subscription,  or  what  could  have  been  within  their 
legal  contemplation  when  the  subscription  was  made.  When 
the  original  corporation  availed  itself  of  a  statute  passed  after 
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the  subscription  was  made,  by  which  it  transferred  its  fran- 
chises and  property  to  another  corporation,  and  ceased  to 
exist,  and  this  action  was  not  warranted  by  the  statutes  under 
which  it  was  .incorporated,  or  by  any  general  law  of  the  State, 
existing  when  the  subscription  was  made,  it  must  be  held  that 
the  town  was  absolved  from  the  obligations  of  a  contract 
which  could  not  have  contemplated  such  a  contingency. 

Notwithstanding  this,  the  plaintiff  is  entitled  to  .recover. 
The  Act  of  the  Legislature,  passed  after  the  bonds  had  been 
issued,  validating  the  acts  of  the  commissioners  in  issuing  the 
bonds,  and  declaring  the  bonds  valid  and  binding  upon  the 
town,  was  a  ratification,  by  the  Legislature,  of  a  proceeding 
which  they  might  have  authorized  originally.  The  case  of 
Barton  v.  The  Town  of  Thompson,  (71  N.  Y.,  513,)  is  cited 
as  an  authority  to  the  contrary,  bat  that  case  was  decided  by 
a  divided  Court,  and  is  in  conflict  with  The  Town  qf  Duanet- 
hurgh  v.  Jenkins,  (57  N.  Y.,  177,)  and  Williams  v.  The  Town 
of  Duanesburgh,  (66  N.  Y.,  129.)  Whatever  may  be  the  state 
of  the  decisions  of  the  State  Courts,  the  question  is  not  an 
open  one  in  this  Court.  As  was  said  in  Beloit  v.  Morgan,  (7 
Wall.,  619 :)  "  Whenever  it  has  been  presented,  the  ruling 
has  been,  that,  in  cases  of  bonds  issued  by  municipal  corpora- 
tions, under  a  statute  upon  the  subject,  ratification  by  the 
Legislature  is,  in  all  respects,  equivalent  to  original  author- 
ity, and  cares  all  defects  of  power  and  all  irregularities  in 
its  execution."  The  decisions  of  the  State  Court  upon  this 
question  are  not  obligatory  as  the  rule  of  decision  here. 
(Town  of  Venice  v.  Murdoch,  92  U.  S.,  494.) 

Judgment  is  ordered  for  the  plaintiff,  for  $6,685  88. 

Spencer  Clinton,  for  the  plaintiff. 

Theodore  Bacon  and  Henry  R.  Sdden,  for  the  defendant. 
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J.  Crocker  Foote  vs.  The  Town  of  Hancock. 

Is  this  cue  it  wag  held,  that  the  commissioners  who  issued  the  bonds  of  a  town, 
k  aid  of  the  building  of  a  railroad,  were  the  officers  to  determine  whether  the 
ooeditiona  precedent  to  the  exercise  of  their  authority  bad  been  fulfilled ;  that 
they  did  so  decide  by  issuing  the  bonds ;  and  that  the  recital  in  the  bonds, 
that  they  were  issued  by  virtue  of  the  several  Acts  mentioned,  was  a  declara- 
tion of  their  decision,  which  entitled  a  bona  fide  purchaser  of  the  bonds  to 
rseover,  without  proving  that  the  precedent  conditions  had  been,  in  fact,  ftd- 
filled. 

A  person  who  has  succeeded  to  the  title  of  a,  bona  fide  purchaser  of  the  bonds, 
is  entitled  to  stand  on  such  title,  though  not  a  bona  fide  holder  of  them 
bimseht 

The  delivery  of  the  bonds  by  the  commissioners  to  a  contractor  for  building  the 
isilroad,  in  payment  for  work  thereon,  made  such  contractor  a  purchaser  of  the 
bonds  for  value,  though  he  took  them  for  an*anteeedent  debt,  if  he  took  them 
Umfide. 

Such  delivery  of  the  bonds  to  the  contractor,  in  payment  for  work  on  the  road, 
•nd  the  crediting  of  the  bonds  on  the  subscription  of  the  town  to  the  stock  of 
the  railroad  company,  was  proper. 

It  is  not  the  duty  of  a  purchaser  of  the  bonds  to  look  behind  the  recitals  in  the 
bonds,  where  the  bonds,  on  their  face,  do  not  put  him  on  inquiry,  by  the  nature 
of  their  recitals. 

A  person  can  recover  on  coupons  on  the  bonds,  although  his  sole  purpose,  in 
buying  them,  was  to  bring  suit  on  them  in  this  Court. 

It  sash  suit,  the  defendant  was  not  allowed  to  show  that  the  application  on  which 
the  county  judge  appointed  the  commissioners  was  not  made  by  twelve  free- 
holders and  residents  of  the  town,  as  required  by  statute,  because  the  order  of 
the  county  judge  recited  that  the  application  was  so  made. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  November  12th,  1878.) 

Wallace,  J.  Upon  the  authority  of  Town  of  Venice  v. 
Murdoch,  (92  U.  8.9  494,)  it  must  be  held,  that  the  commis- 
sioners who  issued  the  bonds  in  question  were  the  officers  to 
determine  whether  the  conditions  precedent  to  the  exercise 
of  their  authority  had  been  fulfilled ;  that  they  did  so  decide 
by  issuing  the  bonds ;  and  that  the  recital  in  the  bonds,  that 
they  were  issued  by  virtue  of  the  several  Acts  mentioned,  was 
*  declaration  of  their  decision,  which  entitles  a  bona  fide  pur- 
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chaser  of  the  bonds  to  recover,  without  proving  that  the  pre- 
cedent conditions  had  been,  in  fact,  fulfilled.  It  follows,  that 
the  plaintiff  in  this  action  should  recover,  if  he  has  succeeded 
to  the  title  of  a  bona  fide  purchaser,  because,  even  if  the 
plaintiff  were  not  a  bona  fide  holder  of  the  coupons,  he  is  en- 
titled to  stand  upon  the  title  of  any  predecessor  who  was  such 
a  holder.    {Cromwell  v.  County  of  Sac,  96  U.  &,  51.) 

The  whole  issue  of  bonds,  $100,000  in  all,  was  delivered 
to  Delos  E.  Culver,  by  the  commissioners.  Culver  was  one 
of  the  contractors  with  the  railroad  company,  for  building 
the  road,  and  the  bonds  were  delivered  to  him  upon  the  di- 
rection of  the  railroad  company,  towards  payment  for  work 
in  building  the  road.  Culver  was,  therefore,  a  purchaser  for 
value,  (Swtft  v.  Tyson,  16  Peters,  1,)  even  though  he  re- 
ceived the  bonds  in  payment  of  an  antecedent  debt.  He 
was,  also,  a  purchaser  bona  fide.  It  is  not  shown  that  he  hid 
ever  been  informed  of  any  infirmity  in  the  origin  of  the 
bonds.  It  is  not  shown,  even,  that  he  was  aware  that  any 
question  had  been  raised  by  any  one  respecting  the  validity  of 
the  bonds.  It  does  appear,  that  a  body  of  the  inhabitants 
of  the  town  were  opposed  to  the  issuing  of  the  Jnmds,  and  it 
may  be  inferred  that  they  questioned  the  right  of  the  commis- 
sioners to  issue  them ;  while  it  also  appears  that  another  body 
of  the  inhabitants  entertained  the  contrary  view.  It  may  well 
be  conjectured  that  Culver  was  aware  of  this  state  of  local 
opinion.  It  is  not  shown  that  any  definite  omission  of  duty 
on  the  part  of  the  commissioners,  or  any  definite  non-compli- 
ance with  the  conditions  prerequisite  to  issuing  the  bonds, 
was  pointed  out  by  any  person.  This  is  the  whole  case,  bo 
far  as  it  bears  on  the  question  of  the  bona  fides  of  Culver 
when  he  took  the  bonds.  The  commissioners  were  men  of  re- 
spectability and  intelligence,  and  believed  themselves  justified 
in  issuing  the  bonds.  Upon  such  a  state  of  facts,  it  would  be 
unwarrantable  to  say  that  Culver  was  a  purchaser  mala  fide. 
Such  a  conclusion  cannot  be  reached  upon  conjecture.  Sus- 
picion, or  the  knowledge  of  circumstances  which  would  excite 
suspicion  in  the  mind  of  a  prudent  man,  or  gross  negligence 
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on  his  part,  will  not  suffice  to  impugn  his  position  as  a  bona 
fide  purchaser.    Actual  bad  faith  must  be  shown.    (Murray 
v.  Lardner,  2  Watt.,  110, 121 ;  OromwM  v.  County  of  Sac,  96 
U.S.,  51.) 

It  is  urged,  that  the  bonds  were  delivered  to  the  railroad 
company  in  payment  for  the  stock  subscribed  for  by  the 
commissioners;  that  this  was  unauthorized  by  the  statute 
under  which  the  commissioners  derived  their  authority ;  and 
that  Culver  must  have  known  of  this,  and,  for  that  reason, 
was  not  a  bona  fide  purchaser  of  the  bonds.  The  answer  to 
this  argument  is,  that  the  commissioners  did  just  what  the 
statute  required.  They  were  authorized  to  dispose  of  the 
bonds  on  such  terms  as  they  might  deem  most  advantageous 
to  the  town,  and  invest  the  money  in  the  stock  of  the  railroad 
company,  and  they  were  required  to  see  that  the  money  de- 
rived from  the  bonds  was  applied  and  used  in  the  construction 
of  the  road.  While  they  did  not  sell  the  bonds  and  pay  over 
the  money  to  the  railroad  company,  and  see  that  the  company 
applied  it  to  the  payment  of.  the  contractors,  they  did  what 
was  equivalent — they  delivered  bonds  at  par,  as  money,  di- 
rectly to  the  contractors,  in  payment  for  work ;  they  saw  to 
the  proper  application  of  the  bonds,  and,  by  an  arrangement 
with  the  railroad  company,  were  credited  with  the  amount  of 
the  bonds  upon  the  subscription  for  stock.  This  was  entirely 
in  conformity  with  the  Act  of  April  5th,  1866,  {Laws  of  New 
York,  of  1866,  chap.  398,  p.  874,)  but,  if  any  question  could 
be  seriously  debated,  as  to  the  proper  exercise  of  the  author- 
ity of  the  commissioners  under  that  Act,  it  is  set  at  rest  by 
section  seven  of  the  Act  of  May  15th,  1867,  (Ldws  qfNew  York, 
ofl867,  chap.  917,  p.  2,290.) 

If  it  were  necessary  for  a  purchaser  to  look  behind  the  re- 
citals in  the  bonds,  to  ascertain  whether  or  not  the  commis- 
sioners were  acting  in  conformity  with  the  conditions  prece- 
dent to  the  exercise  of  their  authority  in  issuing  the  bonds, 
serious  questions  would  be  presented  in  this  case.  It  is,  how- 
ever, no  longer  open  to  discussion,  in  this  Court,  that  such  is 
not  the  duty  of  a  purchaser,  where  the  bonds,  upon  their 
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face,  do  not  put  him  upon  inquiry,  by  the  nature  of  their  re- 
citals. (Miller  v.  The  Town  of  Berlin,  13  Blatohf.  C.  C.  R. 
245.)  # 

As  to  the  other  matters  of  defence  sought  to  be  main- 
tained, it  is  sufficient  to  say,  that  the  plaintiff  is  the  owner  of 
the  coupons,  and  is,  therefore,  entitled  to  maintain  this  suit, 
although  his  sole  purpose,  in  buying  them,  was  to  bring  an 
action  and  collect  them  in  this  Court.  (McDonald  v.  SmaUey^ 
1  Peters,  620 ;  Osborne  v.  Brooklyn  OityB.  R.  Co.,  5  Blotch/. 
C.  C.  JR.,  366 ;  Barney  v.  Baltimore  City,  6  Wall.,  280,  288.) 

Upon  the  trial,  evidence  was  offered  by  the  defendant  to 
show  that  the  application  upon  which  the  county  judge  ap- 
pointed the  commissioners,  was  not  made  by  twelve  freehold- 
ers and  residents  of  the  town,  as  the  statute  requires,  because 
some  of  the  petitioners  were  not  residents  or  freeholders. 
This  evidence  was  excluded,  for  the  reason  that  the  recital  in 
the  order  of  the  county  judge,  that  the  appointment  was  made 
upon  the  petition  of  twelve  freeholders  and  residents  of  the 
town,  cannot  be  contradicted  jn  a  collateral  proceeding. 
Whether  or  not  the  petitioners  were  freeholder*  and  residents 
were  matters  in  pais,  to  be  ascertained  by  the  county  judge, 
and  his  order  was  an  adjudication,  which  can  only  be  assailed 
in  a  direct  proceeding  for  its  review.  (Belts  v.  Bagley,  12  Pick., 
572 ;  Porter  v.  Purdy,  29  JET.  T.,  106.) 

The  plaintiff  is  entitled  to  recover,  and  judgment  is  or- 
dered in  his  favor,  accordingly. 

E.  B.  Thomas  and  Isaac  S.  Newton,  for  the  plaintiff. 
A .  Taylor  and  WiUiam  Oleason,  for  the  defendant. 
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Bafhael  Pentlabge 

VS. 

William  B.  BtaasgroN  and  Fbedbbeok  Pentlarob.  In  Equity. 

In  ft  rait  on  ft  patent,  in  this  Court,  by  P.  gainst  8.,  a.  final  decree  was  made 
by  consent,  adjudging  the  patent  to  be  valid,  and  awarding  $2,000  for  in- 
fringement. B.  had  also,  by  an  agreement  in  writing,  acknowledged  the 
validity  of  the  patent  and  the  novelty  and  utility  of  the  invention.  In  a 
second  suit,  by  P.  against  B.,  in  this  Court,  for  infringement  of  the  same  pat- 
ent, B.,  after  answer,  moved  to  amend  the  answer  by  denying  the  novelty 
and  utility  of  the  invention :  Held,  that  the  motion  must  be  denied. 

(Before  Bammicr,  J.,  Eastern  District  of  New  York,  November  12th,  1878.) 

Benedict,  J.  This  action  is  based  upon  a  patent  for  an 
improvement  in  bungs,  dated  Jnne  30th,  1874,  reissue  No. 
5,937.  The  cause  is  at  issue,  and  a  preliminary  injunction 
has  been  directed.  The  defendants  now  apply  for  leave  to 
file  a  certain  proposed  amendment  to  their  answer.  The  ap- 
plication is  addressed  to  the  favor  of  the  Court,  and  it  should 
be  denied,  among  other  reasons,  for  this,  that,  in  a  former 
action  between  these  same  parties,  upon  this  same  patent,  in 
this  Court;  by  the  consent  of  these  defendants,  a  final  decree 
was  rendered,  wherein  the  plaintiff's  patent  was  adjudged  to 
be  valid,  and'  the  defendants  adjudged  liable  to  the  plaintiff 
in  the  sum  of  $2,000,  for  infringing  the  same.  No  fraud, 
surprise  or  mistake  is  pretended  in  regard  to  that  decree, 
and,  in  view  of  the  long  and  heated  controversy  that  has  been 
had  over  this  patent,  between  these  same  parties,  it  is  not 
too  much  to  say,  that  the  idea  of  denying  the  novelty  and 
utility  of  the  invention  described  in  the  plaintiff's  patent  is 
an  afterthought.  Under  the  circumstances  of  this  case,  there 
would  be  no  equity  in  granting  to  the  defendants,  at  this 
stage,  permission  to  alter  their  pleading,  so  as  to  render  it 
possible  for  them  to  force  the  plaintiff  to  take  testimony 
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upon  an  issue  as  to  the  novelty  or  utility  of  his  invention. 
Moreover,  by  an  agreement  in  writing,  made  between  these 
same  parties,  on   the   3d    of    January,  1878,  in  regard  to 
this  same  patent,  it  was  declared  as  follows :  "  The  aforesaid 
parties  of  the  second  part,  William  R  Beeston  and  Frederick 
Pentlarge,  admit  and  acknowledge  the  validity  of  the  afore- 
said original  and  reissued  patents  of  the  party  of  the  first 
part,  in  evefy  respect  and  feature  thereof,  and  the  validity  of 
the  title  in  and  to  the  said  patents,  and  in  the  invention  de- 
scribed therein,  in  law  and  equity j  of  the  said  party  of  the 
first  part,  in  every  particular,  as  to  originality  and  priority  of 
invention,  novelty  and  utility."    This  agreement  is  not  dis- 
puted or  its  legality  denied.    Indeed,  it  is  set  up  in  the  an- 
swer, and,  further,  the  defendants,  in  their  answer,  aver, 
"  that  they  do  not  now,  by  this  answer,  nor  do  they  intend  to, 
question,  dispute,  oppose  or  obstruct  the  validity  of  the  re- 
issued letters  patent  granted  to  the  complainant,  as  aforesaid, 
or  the  title  of  the  aforesaid  complainant  in  and  to  the  reis- 
sued letters  patent,  or  in  and  to  the  invention  described  there- 
in."   Under  such  circumstances,  the  plaintiff  is  certainly  en- 
titled to  ask  that  the  defendants  be  denied  the  favor  of 
amending  their  answer,  for  the  purpose  of  inserting  aver- 
ments in  direct  conflict  with  the  terms  of  their  solemn  agree- 
ment, and  inconsistent  with  the  answer  as  it  now  stands. 
The  motion  to  amend  is  denied. 

Preston  Stevenson,  for  the  plaintiff. 

Abbett  cfe  Fuller,  for  the  defendants. 


NOVEMBER,   1878.  349 


Burdett  v.  Estey. 


KlLEY   BuBDETT 
VS. 

Jacob  Estey  and  others.    In  Equity. 

The  1st,  2d  and  4th  claims  of  the  letters  patent  granted  to  Riley  Burdett,  Feb- 
ruary 28d,  1869,  for  17  yean  from  the  24th of  August,  1868,  for  an  "im- 
provement in  reed  organs,"  namely,  "  (1.)  The  arrangement,  in  a  reed  musical 
instrument,  of  the  reed  board  A,  haying  the  diapason  set  a  and  its  octave  set 
bt  and  the  additional  set  L,  extending  from  about  at  tenor  F  upward  through 
the  scale,  substantially  as  and  to  the  effect  set  forth;  (2.)  The  reed  board  A, 
and  foundation  board  O,  constructed  with  the  contracted  valve  openings  D, 
F,  F,  and  the  reeds  arranged  in  relation  thereto,  all  in  tbe  manner  described ; 
(4.)  In  connection  with  the  reed  board  A,  having  the  sets  a,  b  and  L,  as  de- 
scribed, the  independent  dampers  B  and  M,  as  set  forth/'  construed. 

The  invention  covered  by  the  first  claim  is  not  the  mere  addition  to  the  reed 
board  of  an  organ  having  two  sets  of  reeds,  of  an  intermediate  partial  set 
from  tenor  F  upwards,  but  it  is  the  addition  to  such  a  reed  board  of  such  an 
intermediate  partial  set,  placed  and  constructed  in  the  manner  set  forth  in  the 
specification  and  drawings  annexed  to  the  patent. 

Said  1st  and  2d  claims  are  valid. 

Said  4th  claim  is  invalid,  for  want  of  invention. 

Said  patent  is  not  void  because  of  any  unreasonable  neglect  or  delay  to  enter  a 
disclaimer  to  either  the  8d  or  the  4th  claim. 

The  plaintiff  held  to  be  entitled  to  recover  on  the  1st  and  2d  claims,  without 
costs,  although  he  did  not,  before  bringing  tbe  suit,  disclaim  what  is  covered 
by  the  4th  claim,  provided  he  should  file  a  proper  disclaimer  of  what  is 
claimed  in  the  4th  claim. 

(Before  Blatohfobd  and  Whxxlxe,  J  J.,  Vermont,  November  16th,  1878.) 

Blatchford,  J.  On  the  12th  of  October,  1867,  Eiley 
Burdett,  of  Chicago,  Illinois,  the  plaintiff  in  this  suit,  filed 
in  the  Patent  Office  an  application  for  a  patent  for  an  "  im- 
provement in  reed  organs."  The  proposed  specification  was 
sworn  to  by  him  on  the  28th  of  June,  1867.  As  originally 
sworn  to  and  filed,  the  specification  was  in  these  words :  "  To 
all  whom  it  may  concern  :  Be  it.  known,  that  I,  Riley  Bnr- 
dett,  of  Chicago,  in  the  county  of  Cook  and  State  of  Illinois, 
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have  invented  a  new  and  useful  improvement  in  reed  organ*, 
and  I  do  hereby  declare  the  following  to  be  a  full,  clear  and 
exact  description  of  the  same,  reference  being  had  to  the  ac- 
companying drawings,  in  which  Fig.  1  is  a  perspective  view 
of  one  of  my  reed  celeste  organs ;  Fig.  2  is  a  diagram  plan, 
showing  the 'relative  arrangement  of  the  reeds;  Fig.  3  is  a 
vertical  transverse  section  of  my  reed  board,  <fcc.    This  in- 
vention consists,  first,  in  the  arrangement  of  the  reed  board; 
second,  in  a  method  of  tuning,  by  which  a  peculiar  quality 
of  tone  is  produced,  and  by  which  the  power  of  the  instru- 
ment is  greatly  increased,  without  an  increased  resistance  in 
the  action,  and  without  an  increase  of  power  being  necessary 
to  operate  the  bellows.    The  advantages  gained  by  my  pecu- 
liar arrangement  are  a  greatly  increased  power  and  variety  of 
tone.   This  is  effected  by  the  use  of  an  additional  set  of  reeds, 
commencing  at  tenor  F,  or  thereabouts,  and  running  upward 
through  the  scale  of  the  instrument,  and  tuning  .the  same  in 
the  peculiar  manner  hereinafter  described.    No  other  reed 
tiausical  instrument  containing  the  same  number  of  reeds,  so 
far  as  I  know,  has  ever  possessed  so  great  a  variety  or  pleas- 
ing quality  of  tone,  while  simplicity  of  construction,  com- 
pactness of  form,  and  ease  of  operation  are  other  excellences 
of  this  arrangement,  not  found  in  others.    I  will  now  de- 
scribe particularly  the  construction  of  that  part  of  my  in- 
strument which  forms  the  subject  of  this  patent.    The  case, 
bellows,  pedal,  <fcc,  may  be,  in  general  construction  and 
arrangement,  like    those    in  common  use,  and,  therefore, 
no    special    description    is    required.      The    foundation  of 
the  reed  board  is  also  constructed  in  the  usual  manner,  but 
the  reed  board  proper,  in  itself,  differs  from  the  ordinary  reed 
board  in  the  following  particulars,  viz. :   The  main  board  A 
contains  two  sets  of  reeds  running  through  the  entire  scale, 
the  back  set  of  which  is  marked  a  and  is  tuned  as  a  unison  or 
diapason,  while  the  front  or  octave  set,4narked  b>  is  tuned 
an  octave  above  the  diapason.    In  the  arrangement  of  these 
reeds,  it  will  be  seen  that  the  lowest  and  longest  reeds  in  the 
diapason  and  the  octave  sets  are  placed  with  their  vibrating 
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ends  as  near  together  as  they  can  be,  with  room,  only  for  the 
tracker  pin  which  communicates  the  motion  of  the  key  to 
the  valve  beneath  the  reeds.  But,  as  the  reeds  continually 
shorten  as  they  advance  upward  in  the  scale,  there  is  neces- 
sarily a  vacant  space  left  between  the  diapason  set  a  and  the 
octave  set  6,  which  constantly  enlarges  itself,  and  has  hereto- 
fore been  regarded  as  useless.  Within  this  space,  com- 
mencing on  tenor  F  and  running  upward  through  the  scale,  I 
have  introduced  a  third  set  of  reeds,  L,  which  forms  the  dis- 
tinguishing feature  of  this  instrument.  These  are  placed  in 
the  reed  board  over  the  octave  set  ft,  and  run  obliquely  to  the 
foundation  board  G,  as  shown  in  fig.  3,  the  vibrating  ends 
resting  on  the  same  base  as  the.  other  sets  of  reeds,  a  and  J. 
These  reeds  are  of  the  same  size  as  the  corresponding  ones  in 
ike  diapason  a,  and  are'  tuned  either  a  trifle  above  or  below 
the  diapason,  but  only  sufficiently  so  to  produce  a  slightly 
wavering  and  undulating  quality  or  effect,  without  producing 
any  discord.  A  few  trials  will  enable  any  tuner  of  reed  in- 
struments to  tune  these  reeds  so  as  to  realize  the  best  effect. 
This  method  of  tuning  will,  when  this  set  of  reeds,  which  I 
have  named  the  Harmonic  Celeste,  is  drawn  and  used  in  con- 
nection with  the  diapason,  produce  a  most  wonderfully 
pleasing  and  captivating  effect,  while  the  power  and  beauty 
tf  both  sets  of  reeds  are  greatly  augmented  and  enriched,  in  a 
manner  which  cannot  be  realized  without  being  heard.  Fig. 
2  shows  a  top  view  of  the  reed  board  proper,  wherein  the 
location  of  the  reeds  is  shown  with  reference  to  the  diver- 
gence of  the  reeds  of  the  diapason  set  a  and  the  octave  set  l> 
and  also  the  space  afforded  for  the  introduction  of  the  third 
Bet,  L.  Fig.  3  exhibits  a  transverse  section  of  my  reed  and 
foundation  boards,  showing  the  arrangement  of  my  reeds 
and  the  valve  connections.  In  this  figure,  A  is  the  reed 
board.  G-  is  the  foundation  board.  D  is  the  valve  opening. 
E  is  the  valve,  and  F  F  are  the  throats  over  which  the  reeds 
are  located  and  placed.  The  valve  E  is  retained  in  its  proper 
place  by  the  pins  6,  e  and  spring  H,  and  is  operated  by  the 
tracker  pin  I,  which  rests  upon  its  upper  surface  and  passes 
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upward  through  the  reed  board  to  the  under  surface  of  the 
key  N.    The  swell* boards  J  and  K  and  stop  dampers  B  and 
M  are  raised,  whenever  desired,  by  the  knee,  stop  C,  fig. 
1,  or  by  a  hand-draw  stop,  or  by  some  other  convenient  de- 
vice.   Another  important  advantage  arising  from  the  intro- 
duction of  the  Harmonic  Celeste  is,  that  a  greater  power  and 
variety  is  attained,  than  can  be  by  the  use  of  any  of  the 
octave  coupling  arrangements  now  in  use.    These,  while  they 
augment  the  power,  by  drawing  down  octaves  to  the  keys 
actually  played,  are  objectionable,  inasmuch  as  they  offer 
more  than  double  the  resistance  to  the  key  and  are  thus  often 
exceedingly  undesirable.    In  my  instrument,  no  such  objec- 
tion can  ever  arise,  as  the  pressure  upon  the  keys  iB  always 
the  same,  whether  one  or  all  the  sets  of  reeds  are  used.     This 
is  of  prime  importance  to  the  performer,  as  the  required  ex- 
ertion becomes  involuntary  ancLnot  a  matter  of  calculation, 
and  thus  the  mind  is  not  distracted  from  the  proper  feeling 
and  expression  of  the  music  performed.    Having  described 
my  invention  and  its  utility,  what  I  claim  as  new  and  desire 
to  secure  by  letters  patent  of  the  United  States  is :  (1.)  The 
arrangement,  in  a  reed  musical  instrument,  of  the  reed  board 
A,  having  the  diapason  set  a  and  its  octave  set  h  and  the  ad- 
ditional set  L,  extending  from  about  at  tenor  F  upwards 
through  the  scale,  substantially  as  and  to  the  effect  set  forth ; 
(2.)  The  arrangement  of  the  diapason,  its  octave  set  and  the 
Harmonic  Celeste  L,  tuned  as  described,  so  as  to  produce  the 
effect  set  forth ;  (3.)  Tuning  the  additional  set  L,  in  relation 
to  the  diapason,  in  the  manner  set  forth ;  (4.)  The  arrange- 
ment, in  a  reed  musical  instrument,  of  a  set  of  reeds  tuned 
after  the  manner  of  the  set  L,  in  relation  to  and  in  connec- 
tion with  one  or  more  sets  of  reeds  in  the  same  reed  board." 
On  the  4th  of  November,  1867,  the  application  was  rejected 
by  the  Patent  Office.     The  letter  of  rejection  said :  "  The  ap- 
plication above  referred  to  has  been  examined,  and  the  ar- 
rangement of  the  reed  board  claimed  is  fully  anticipated  in 
patent  granted  to  Kiley  Burdett,  January  9th,  1866;  alfio, 
patent  granted  to  G.  G.  Hunt,  October  23d,  1855.    In  respect 
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to  the  mode  of  tuning  claimed,  the  'voix  celeste'  of  the 
French,  and  *  tmda  maris '  of  the  German,  the  former  in  the 
great  organ  of  St,  Vincent  de  Paul,  Paris,  and  the  latter  in 
the  Church  of  St.  Vincent  at  Breslau,  are  the  same  as  the 
manner  claimed.  Philosophical  Magazine,  volume  28,  page 
150.  The  application  is  rejected."  On  the  26th  of  Novem- 
ber, 1867,  the  plaintiff  amended  his  2d  and  3d  proposed 
claims,  so  as  to  read  as  follows :  "  (2.)  The  arrangement  of 
the  diapason,  its  octave  set  and  the  Harmonic  Celeste  L, 
tuned  as  described,  substantially  as  described,  so  as  to  produce 
the  effect  set  forth;  (3.)  In  a  reed  musical  instrument 
such  as  described,  tuning  the  additional  set  L  in  relation  to 
the  diapason,  in  the  manner  set  forth."  At  the  same  time 
he  added  3  new  proposed  claims,  as  follows :  "  (5.)  The  reed 
board  A,  and  foundation  board  G-,  constructed  with'  the 
contracted  valve  openings  D,  F,  F,  and  the  reeds  arranged 
in  relation  thereto,  all  in  the  manner  described ;  (6.)  The 
diapason  a,  and  its  octave,  or  principal,  S,  arranged  over 
the  same  valve  opening,  as  described,  so  that  the  octave 
unison  may  be  produced,  when  desired,  without  the  use 
of  coupler,  and  without  any  additional  pressure  upon  the 
keys;  (7.)  In  connection  with  the  reed  board,  A,  having 
the  sets  a,  b  and  L,  as  described,  the  independent  dampers  B 
and  M,  as  set  forth."  On  the  11th  of  December,  1867,  the 
application  was  again  rejected  by  the  Patent  Office.  The 
letter  of  rejection  said :  "  The  application  above  referred  to 
has  been  re-examined  as  amended.  The  Office  can  see  nothing 
patentable  in  the  first  clause  of  claim.  The  practice  of  ar- 
ranging the  reed  board  in  one,  two  or  more  sets  of  reeds,  or 
parts  of  sets,  is  contemplated  in  the  references  given,  and 
also  in  the  case  of  Riley  Burdett's  sub-bass  attachment,  pat- 
ent granted  September  10th,  1861.  It  cannot  be  patentable 
to  apply  additional  reeds  to  the  upper  part  of  the  scale,  when 
it  is  in  practice  to  apply  them  to  the  lower  part  of  it ;  and, 
in  church  organs,  the  stops,  both  reed  and  flute,  seldom  extend 
entirely  through  the  manual.  In  the  second  clause  of  claim, 
the  tuning  of  the  extra  reeds  is  claimed  as  a  new  feature  in 
Vol.  XV.— 23 
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the  arrangement  claimed  in  the  first  clause.  The  arrangement 
is  the  same,  whether  the  reeds  are  tuned  or  not,  and  the  man- 
ner in  which  they  are  tuned  cannot  affect  the  arrangement. 
The  method  of  tuning  claimed  in  the  third  clause  is  fully  an- 
swered in  the  references  given.  The  fact  of  this  being  a  reed 
instrument,  and  the  references  pipe  organs,  cannot  affect  the 
mode  of  tuning,  although  this  mode  is  applied  to  reed  instru- 
ments. See  an  accordeon  made  by  Bussoil,  166,  Boulevard, 
Paris,  at  John  F.  Ellis'  music  store  in  this  city.  The  fourth 
clause  of  claim  is  the  same  as  the  second,  and  the  remarks 
upon  that  clause  are  equally  applicable  to  this.  The  three  ad- 
ditional claims  filed  in  the  amendment  of  November  26th, 
1867,  are  fully  anticipated  in  patent  above  referred  to,  granted 
to  Riley  Burdett,  January  9th,  1866,  and  assigned  to  Jacob 
Estey  &  Co.,  except  the  last  claim,  which  features  are  not 
shown  in  the  drawings,  but  are  used  in  practice.  The  appli- 
cation is  the  second  time  rejected."  The  plaintiff  took  an 
appeal  to  the  examiners  in  chief,  and  they,  on  the  29th  of 
August,  1868,  rendered  the  following  decision :  "  The  decision 
of  the  examiner,  rejecting  the  second,  third  and  fourth  claims, 
is  affirmed,  and  his  decision  rejecting  the  first  and  the  amended 
claims,  numbered  five,  six  and  seven,  is  reversed.  It  is  con- 
sidered that  the  references  do  not  show  the  arrangement  de- 
scribed in  the  last  mentioned  claims,  and  that  a  patent  should 
properly  be  allowed  therefor."  Thereupon,  letters  patent 
were  granted  to  the  plaintiff,  on  the  23d  of  February,  1669, 
for  17  years  from  the  24th  of  August,  1868,  on  the  foregoing 
specification,  with  the  claims  above  numbered  1,  5,  6,  7, 
claims  5,  6  and  7  being  severally  numbered  2,  3  and  4. 

The  entire  contest  in  this  case  is  as  to  the  novelty  and 
validity  of  the  1st,  2d  and  4th  claims  of  the  plaintiff's  patent 
The  plaintiff  has  offered  no  proof  that  the  defendants  have 
infringed  the  third  claim.  The  especial  contest  is  as  to  the 
first  claim.  It  is  apparent,  from  the  specification  in  connec- 
tion with  the  four  claims  originally  made,  that  the  plaintiff 
originally  intended  to  claim  two  things :  1st,  his  alleged  new 
Arrangement  of  the  reed  board ;  2d,  his  alleged  new  method 
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of  tuning  his  additional  partial  set  of  reeds  a  trifle  above  or 
below  the  back  diapason  set,  a.  The  arrangement  of  the  reed 
board,  and  of  the  sets  of  reeds  in  it,  was  intended  to  be  claimed, 
and  was  claimed,  in  the  first  claim,  without  reference  to  any 
method  of  tnning  the  additional  partial  set.  The  original 
second  claim  claimed  the  arrangement  of  the  three  sets  of 
reeds  in  the  first  claim,  with  the  third  set  tuned  in  the  man- 
ner described.  It  is  quite  clear,  that  the  plaintiff  did  not  in- 
tend to  claim  the  same  thing,  by  his  original  first  claim,  that 
be  claimed  by  his  original  second  claim ;  that  he  did  not  re- 
gard the  alleged  new  method  of  tuning  the  additional  partial 
set  as  forming  any  part  of  the  first  claim ;  and  that  the  Patent 
Office  did  not  intend  to  grant  to  him,  and  did  not  grant  to 
him,  in  granting  the  first  claim,  a  claim  in  which  such  method 
of  toning  formed  any  element.  The  words,  "  to  the  effect 
set  forth,"  in  the  first  claim,  have  no  reference  to  the  effect 
produced  by  such  method  of  tuning.  The  effect  referred  to 
in  the  claim  could  extend  only  to  an  effect  produced  by  the 
arrangement  specified  in  the  claim ;  and  such  arrangement 
does  not  produce  the  effect  referred  to  in  the  specification  as 
that  produced  by  drawing  and  using  the  Harmonic  Celeste  in 
connection  with  the  diapason,  when  the  Harmonic  Celeste  is 
tuned  as  described.  The  words,  "  to  the  effect  set  forth,5? 
mean  no  more  than  the  words,  "  as  set  forth."  They  do  not 
have  the  same  meaning  as  the  words,  in  the  original  second 
claim,  "so  as  to  produce  the  effect  set  forth,"  the  effect  thus 
referred  to  being  the  effect  produced  by  having  the  arrange- 
ment of  the  reed  board  with  the  three  sets  of  reeds  as  de- 
scribed, and  tuning  the  third  set  in  the  method  described, 
and  then  using  the  diapason  set  and  the  third  set  together. 

In  order  to  determine  the  questions  involved  as  to  the 
novelty  and  validity  of  the  first  claim,  it  is  necessary  to  first 
ascertain  what  is  the  proper  construction  of  that  claim.  It 
is  not  only,  as  has  been  shown,  a  claim  into  which  no  method 
of  tnning  the  additional  set  of  reeds  enters  as  an  element,  but 
it  is  a  claim  to  the  arrangement  of  a  reed  board  having  in  it 
the  sets  of  reeds.    It  is  a  claim  to  the  arrangement  of  the 
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reed  board  A,  having  in  it  the  two  sets  of  reeds  and  the  addi- 
tional set,  "  substantially  as  and  to  the  effect  set  forth  "  in  the 
body  of  the  specification.  The  arrangement  claimed  is  not 
merely  one  in  which  there  are  the  two  sets  of  reeds  and  the 
additional  set,  but  it  is  one  in  which  such  three  sets  of  reeds 
are  arranged,  with  reference  to  the  reed  board  and  to  each 
other,  substantially  as  and  to  the  effect  set  forth  in  the  speci- 
fication. The  arrangement  is  described  thus :  The  main  reed 
board  contains  two  sets  of  reeds  running  through  the  entire 
scale,  a  diapason  set  and  an  octave  set,  the  latter  tuned  an 
octave  above  the  diapason.  The  lowest  and  longest  reeds  in 
those  two  sets  are  placed  with  their  vibrating  ends  as  near 
together  as  they  can  be,  with  room  only  for  the  tracker  pin 
between  them.  But,  as  the  reeds  continually  shorten  as  they 
advance  upward  in  the  scale,  it  results,  that  there  is  an  un- 
used part  of  the  reed  board  between  the  diapason  set  and  the 
octave  set,  which  unused  part  is  constantly  growing  wider. 
This  hitherto  unused  part  of  the  reed  board  the  patentee  calls 
"  a  vacant  space."  It  is  not  a  vacant  space  in  the  sense  of 
being  a  space  of  air  occupied  by  no  material  substance.  It  is 
a  space  occupied  by  a  part  of  the  reed  board,  but  not  occu- 
pied by  reeds  or  by  any  other  operative  part  of  the  mechan- 
ism. It  is  vacant  in  that  sense.  The  patentee  proposes  to 
occupy  that  vacant  space  and  make  it  of  use,  by  putting  an 
additional  partial  set  of  reeds  into  it,  and  thus  getting,  with 
a  reed  board  no  larger  than  one  required  for  two  full  sets  of 
reeds,  the  substantial  advantages  of  three  sets  of  reeds,  which 
had  not  before  been  attained  with  so  small  -a  reed  board. 
Therefore,  within,  and  into  the  body  of,  this  unused  part  of 
the  reed  board,  commencing  on  tenor  F  and  runnii^g  upward 
through  the  scale,  he  introduces  a  third  set  of  reeds,  which 
he  places  in  the  reed  board,  in  its  body,  in  the  same  reed 
board  in  which  the  other  two  sets  are  placed,  in  the  hitherto 
unused  part  of  such  reed  board.  He  places  them  over  the 
octave  set,  and  they  run  obliquely  to  the  foundation  board, 
and  their  vibrating  ends  rest  on  the  same  base  as  the  other 
two  sets  of  reeds.    The  specifiation  does  not  state  why  the 
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vibrating  ends  of  the  reeds  in  the  third  set  are  to  be  brought 
down  to  the  same  base  with  the  vibrating  ends  of  the  reeds 
in  the  other  two  sets.  But  that  was  not  necessary.  The 
statement  of  the  fact  that  it  is  to  be  done  is  sufficient.  It 
cannot  be  done  unless  the  reeds  of  the  third  set  enter  and 
pass  down  throngh  the  reed  board  and  thus  occupy  the 
hitherto  unused  part  of  the  reed  board.  It  cannot  be  done  if 
they  are  wholly  above  the  reed  board,  nor  can  it  be  done  if 
they  do  not  ran  obliquely  downward  into  the  body  of  the 
reed  board.  This,  therefore,  is  the  arrangement  referred  to 
in  the  first  claim,  as  the  arrangement  set  forth  in  the  specifi- 
cation. The  point  of  advantage,  in  bringing  down  the  vibrat- 
ing ends  of  the  reeds  in  the  third  set  so  that  they  shall  rest 
on  the  same  base  with  the  vibrating  ends  of  the  reeds  in  the 
other  two  sets,  is  shown,  by  the  evidence,  to  be  the  same 
point  of  advantage  which  is  set  forth  in  the  specification  of 
the  patent  granted  to  the  plaintiff  January  9th,  1866.  In 
that,  the  invention  is  stated  to  be  to  so  make  the  reed  board 
that  the  three  or  the  four  sets  of  reeds  in  it  shall  be  acted 
upon  instantly  and  simultaneously  by  the  rush  of  air  upon  the 
opening  of  the  valve ;  and  it  is  set  forth  that  that  result  is 
effected  by  placing  two  sets  of  reeds  on  the  same  horizontal 
'plane,  and  placing  the  other  sets  on  an  inclined  plane,  each 
with  its  base  on  the  same  level  as  the  first  and  second  sets, 
thus  making  the  head  of  each  reed  equidistant  from  the  valve 
and  making  each  produce  instantaneous  concerted  sound. 
Although  this  feature  thus  existed  before  in  reed  boards 
having  three  or  more  full  sets  of  reeds,  it  did  not  exist  before 
in  a  reed  board  arranged  like  that  in  the  plaintiff's  patent  of 
1869,  having  three  sets  of  reeds  in  a  reed  board  no  larger 
than  that  theretofore  used  for  two  full  sets ;  and,  although  an 
additional  partial  set  of  reeds  may  have  before  been  added  to 
the  two  sets,  commencing  at  tenor  F  and  running  upward 
through  the  scale,  such  additional  partial  set  did  not  have  the 
vibrating  ends  of  its  reeds  resting  on  the  same  base  with  the 
vibrating  ends  of  the  reeds  in  the  other  two  sets.  One 
feature  of  the  arrangement  claimed  in  the  first  claim  may 


358  VERMONT, 


Burdett  v.  Estey. 


have  before  existed  in  one  structure,  and  the  other  feature 
may  have  before  existed  in  another  structure,  but  they  did 
not  before  co-exist  in  any  one  structure ;  and  it  involved  in- 
vention for  the  plaintiff  to  combine  and  arrange  them  in  his 
reed  board. 

The  plaintiff  was  called  as  a  witness  on  behalf  of  the  de- 
fendants, and,  oh  his  direct-examination,  was  asked ;  "  Q.  37. 
State,  if  you  please,  what  devices  or  improvements  in  the  reed 
organ  you  supposed  you  invented,  and  what  you  believe  to  be 
described  and  claimed  in  your  letters  patent  marked  Exhibit 
A  ? "  He  answered :  "A,  In  the  old  tri-reeds,  or  organs  with 
three  full  sets  of  reeds,  there  were  many  objections,  and,  in 
consequence  of  those  objections,  it  never  became  a  desirable 
or  popular  instrument  with  organ  buyers.  Those  objection* 
were,  some  of  them,  too  long  a  valve  required  too  much 
power,  to  secure  the  valve  sufficiently  to  hinder  the  escape  of 
wind  through  the  valve  seat  or  opening,  and,  consequently,  to 
overcome  this,  extra  power  on  the  long  valve  by  a  touch  of 
the  key  with  the  finger ;  also  a  socket  board  made  with  the  long 
valve  was  more  liable  to  spring,  so  that  the  valve  seat  would 
become  crooked,  and  render  it  useless,  on  account  of  leaking 
air,  in  consequence ;  besides,  the  instrument  required  to  be  a 
little  larger,  on  account  of  a  larger  bellows  being  necessary  to' 
supply  sufficient  air  for  the  reeds ;  besides,  the  tone  riot  being 
a  good  or  desirable  one  in  the  tri-reed  board.  To  overcome 
these  objections,  and,  perhaps,  others  I  might  mention,  I  con- 
ceived the  idea  of  devising  an  instrument  in  a  more  desirable 
and  practical  form,  in  which  I  could  embody  every  thing  de- 
sirable in  the  old  tri-reed,  and  introduce  features  that  were 
popular  and  desirable.  I,  therefore,  conceived  the  idea  of 
taking  the  double  reed  board  and  introducing  a  set  of  reeda 
in  a  space  unoccupied  between  the  two  reeds  of  that  board 
on  the  treble  end,  and  introduce  a  third  set  of  reeds,  without 
altering  the  two  reed  or  double  board,  and  thereby  secure 
just  as  practical  and  desirable  an  action  as  the  ordinary  double 
reed  board,  and  be  enabled  to  produce  the  best  effects  of  & 
third  set  of  reeds,  as  far  down  in  the  scale  as  desirable  to  ac* 
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eomplish  this  result ;  and  this,  in  the  main,  is  what  I  claim  as 
my  improvement,  as  set  forth  in  letters  patent  Exhibit  A.'* 
One  of  the  desirable  features  in  the  tri-reed  board,  as 'set 
forth  in  the  plaintiffs  patent  of  1866,  and  a  feature  which  as- 
sisted in  giving  the  best  effect  to  a  third  set  of  reeds,  was  the 
feature  of  bringing  down  the  vibrating  ends  of  the  reeds 
in  the  third  set  to  the  same  base  with  the  other  two  sets. 
This  feature  is  fully  set  forth  in  the  patent  of  1869,  as  a  fea- 
ture of  the  arrangement  of  the  three  sets  in  the  reed  board. 
The  defendants'  expert,  Mr.  Peale,  was  asked,  on  his  direct- . 
examination  by  the  defendants,  the  following  question : 
"Q.  11.  In  the  Specification  annexed  to  complainant's  patent 
Exhibit  A,  the  following  language  is  used :  '  These,'  (refer- 
ring to  the  intermediate  partial  set  of  reeds,  L,)  '  are  placed 
in  the  reed  board  over  the  octave  set  J,  and  run  obliquely  to 
the  foundation  board  G,  as  shown  in  fig.  3,  the  vibrating  ends 
resting  on  the  same  base  as  the  other  sets  of  reeds,  a  and  J.'  If 
a  reed  organ  constructed  with  a  reed  board  containing  a  diapa- 
son set,  an  octave  set,  and  an  intermediate  partial  set  of  reeds 
arranged  in  the  same  manner  as  the  patent  requires,  except 
that  the  vibrating  ends  of  the  intermediate  partial  set  of  reeds, 
do  not  rest  upon  the  same  base  with  the  diapason  and  octave 
sets,  but  with  the  vibrating  ends  of  its  reeds  varying  from 
three-sixteenths  of  an  inch  to  five-sixteenths  of  an  inch  above 
the  vibrating  ends  of  the  diapason  and  octave  sets  of  reeds,, 
would  or  would  not  a  reed  board  so  constructed  and  ar- 
ranged come  within  the  description  of  said  specification r 
above  quoted  ? "    He  answered :  "  A.  It  would  not." 

The  invention  covered  by  the  first  claim  is,  therefore,  not 
the  mere  addition  to  the  reed  board  of  an  organ  having  two 
sets  of  reeds,  of  an  intermediate  partial  set  from  tenor  F  up- 
wards, but  it  is  the  addition  to  such  a  reed  board  of  such  an 
intermediate  partial  set,  placed  and  combined  in  the  manner 
set  forth  in  the  specification  and  drawings  annexed  to  the 
patent.  What  that  manner  is  has  been  hereinbefore  defined. 
The  record  contains  an  admission  on  the  part  of  the  defend- 
ants, that  an  organ  put  in  evidence  and  marked  complainant's 
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Exhibit  C,  was  made  and  sold  by  tbe  defendants  at  Brattle- 
boro',  in  Vermont,  prior  to  the  commencement  of  this  suit.  Mr. 
Renwick,  the  plaintiff's  expert,  testifies,  that  said  Exhibit  G 
contains,  in  his  opinion,  the  arrangement  of  instrumentalities 
recited  in  the  first  claim  of  the  plaintiffs  patent,  because  it 
has  a  reed  board  corresponding  with  the  reed  board  A  de- 
scribed in  the  patent,  having  a  complete  diapason  set  of  reeds 
at  one  side  of  said  reed  board,  and  a  complete  octave  set  of 
reeds  at  the  other  side  of  said  reed  board,  and  having  an 
additional  partial  set  of  reeds  extending  from  abont  tenor  F 
upward  through  the  scale  of  the  instrument,  arranged  inter- 
mediately between  and  above  the  other  two  sets  of  reeds, 
substantially  as  represented  in  the  drawings  of  the  patent,  60 
that  the  width  of  reed  board  required  is  practically  the  same 
as  that  required  for  the  two  complete  sets  of  reeds  only ;  and 
that  the  reeds  of  said  Exhibit  C  correspond  substantially,  in 
their  relative  dimensions,  and  positions,  and  arrangement  in 
the  reed  board,  with  the  reeds  described  and  represented  in 
the  plaintiff's  patent,  and  are,  therefore,  substantially  the 
same,  considered  as  mechanical  instrumentalities.  This  testi- 
mony is  not  contradicted,  and  it  must,  therefore,  be  held  that 
the  charge  of  infringement  of  the  first  claim  is  established. 

The  main  question  in  the  case  is,  whether  the  invention 
covered  by  the  first  claim  was  new.  The  evidence  is  very 
voluminous.  It  would  not  be  profitable  to  discuss  it  at  length. 
Most  of  it  relates  to  the  question  whether  one  Arvid  Dayton 
was  the  prior  inventor  of  what  is  covered  by  the  first  claim. 
All  the  evidence,  and  the  exhibits,  on  the  question  of  novelty, 
have  been  carefully  considered  and  examined,  and  the  conclu- 
sion of  the  Court  is,  that  no  arrangement  of  reed  board  and 
sets  of  reeds  substantially  the  same  as  that  covered  by  the 
said  first  claim,  as  that  claim  has  been  hereinbefore  defined, 
existed  prior  to  the  plaintiff's  invention  of  what  is  covered 
by  said  first  claim.  Much  of  the  evidence  in  the  case  relates 
to  Exhibit  21,  produced  by  the  defendants  as  an  organ  made 
by  Dayton  in  1866,  prior  to  the  plaintiff's  invention ;  and  a 
large  part  of  it  consists  of  evidence  put  in  by  the  plaintiff 
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with  a  view  of  establishing  as  a  fact,  that  the  parts  of  that 
organ  which  are  contended,  by  the  defendants  to  be  substan- 
tially, in  arrangement,  like  the  arrangement  specified  in  the 
first  claim,  were  fabricated  for  the  purposes  of  this  suit,  after 
it  was  commenced,  while  another  large  part  of  it  consists  of 
evidence  put  in  by  the  defendants  with  the  view  of  establish- 
ing as  a  fact,  that  those  parts  were  made  in  1866,  prior  to  the 
plaintiffs  invention.  The  plaintiffs  view  as  to  such  fabrica- 
tion would,  if  true,  make  it  necessary  to  conclude  that  such 
evidence  on  the  part  of  the  defendants  is,  to  a  large  extent, 
founded  on  fraud  and  perjury.  An  examination  of  the  evi- 
dence on  both  sides  on  that  subject  has  led  the  Court  to  the 
conclusion,  that  Exhibit  21  contained,  when  it  was  made  in 
1866,  the  same  arrangement  of  reed  board  and  reeds  which 
it  now  contains.  But  such  arrangement  did  not  and  does  not 
embrace  the  entire  arrangement  specified  and  claimed  in  the 
plaintiffs  first  claim,  as  that  arrangement  has  been  hereinbe- 
fore defined'.  Although  there  was  and  is  in  Exhibit  21  an 
additional  partial  set  of  reeds  put  in  on  an  incline,  and 
although  the  reeds  in  that  set  may  have  been  tuned  flat  in 
relation  to  the  reeds  in  the  diapason  set,  yet  such  additional 
partial  set  was  not  and  is  not  in  the  vacant  space  between  the 
other  two  sets,  in  the  sense  of  the  plaintiffs  patent,  and  was 
not  and  is  not  at  all  in  the  reed  board  as  made  for  two  sets  of 
reeds,  but  is  entirely  above  such  reed  board,  and  is  placed  in 
an  addition  to  such  reed  board,  constructed  expressly  for  re- 
ceiving 6uch  additional  partial  set,  and,  although  the  rfceds  in 
such  additional  partial  set  run  obliquely,  they  do  not  run  to 
the  foundation  board,  but  run  only  to  such  reed  board,  and 
the  vibrating  ends  of  such  reeds  do  not  rest  on  the  same  base 
as  the  other  sets  of  reeds,  but  extend  down  no  farther  than 
the  upper  surface  of  such  reed  board,  and  are  the  entire 
thickness  of  such  reed  board  above  the  vibrating  ends  of  the 
reeds  in  the  other  two  sets.  No  arrangement  of.  reed  board 
ahd  reeds,  adduced  as  anticipating  the  invention  covered  by 
the  first  claim  of  the  plaintiffs  patent,  contains  the  entire 
arrangement  claimed  in  that  claim. 
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The  second  claim  is  in  these  words :  "  The  reed  board  A 
and  the  foundation  board  G,  constructed  with  the  contracted 
valve  openings  D,  F,  F,  and  the  reeds  arranged  in  relation 
thereto,  all  in  the  manner  described."    The  expression,  "  the 
reeds,"  in  this  claim,  means,  the  reeds  in  the  two  sets  and  the 
additional  set.    In  the  specification  and  drawings,  D  is  the 
valve  opening  in  the  foundation  board,  and  F,  F,  F,  are  the 
throats  or  air  passages  communicating  with  the  reeds.    The 
language  of  the  second  claim,  in  connection  with  that  of  the 
descriptive  portion  of  the  specification,  and  with  the  drawing, 
fig.  3,  indicates,  as  testified  by  the  plaintiff's  expert,  Mr.  Ken- 
wick,  "  that  the  idea  conveyed  by  the  word  *  contracted/ 
when  used  in  reference  to  the  valve. openings  and  passages 
indicated  by  the  letters  D  and  F,  is,  that  the  valve  openings 
and  passages  for  the  two  complete  sets  of  reeds  and  the  inter- 
mediate partial  set  are  contracted  or  condensed  within  the 
same  space  which  is  usually  occupied  by  the  valve  openings 
and  passages  for  two  complete  sets  of  reeds  only,  in  an  instru- 
ment of  the  usual  construction  previous  to  the  date  of  the  in- 
vention.9'   As  otherwise  expressed  by  the  same  witness,  the 
valve  opening  in  the  foundation  board  and  its  valve  "  are  not 
practically  of  any  larger  size  than  is  required  for  the  first  two 
sets  of  reeds  only,  so  that  the  operator  hafi  the  advantage  of 
using  three  sets  of  reeds  throughout  a  large  portion  of  the 
scale  of  th6  instrument,  without  applying  any  more  force  to 
the  keys  than  is  required  for  opening  the  valves  for  two  com- 
plete sets  only."    The  valve  openings  in  the  plaintiffs  arrange- 
ment are  contracted  from  what  their  length  and  size  would 
be  in  an  instrument  with  three  full  sets  of  reeds,  as  in  the  tri- 
reed  board  shown  in  the  plaintiffs  patent  of  1866.    The  diffi- 
culties arising  from  the  use  of  the  long  valve  of  the  tri-reed 
board  with  three  full  sets  of  reeds,  are  pointed  out  in  the  tes- 
timony of  the  plaintiff,  in  his  answer,  before  cited,  to  question 
37,  on  his   direct-examination.     The   plaintiff,  by  his  new 
arrangement,  gets  the  advantages  of  three  sets  of  reeds,  so  far 
as  three  sets  are  practically  useful,  and  dispenses  with  the 
difficulties  attending  the  large  valve  openings  before  used 
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with  three  full  sets  of  reeds,  and  has  valve  openings  no  larger 
than  would  be  used  in  a  reed  board  with  only  two  full  sets  of 
reeds.  In  this  sense,  bis  valve  openings  are  "  contracted," 
when  they  are  considered  with  reference  to  the  reeds  used 
with  them ;  and  the  invention  claimed  in  the  second  claim  is 
useful  and  patentable.  It  has  been  infringed  by  the  defend- 
ants, in  the  making  and  selling  of  Exhibit  C.  The  invention 
covered  by  it  was  new  at  the  date  of  the  plaintiff's  invention. 
Nothing  is  adduced  that  anticipates  it.  It  is  not  found  in  the 
plaintiff's  patent  of  1866.  The  valve  openings  in  Exhibit  21 
are  not  the  contracted  valve  openings  of  the  plaintiff,  but  are 
as  large  as  the  valve  openings  in  a  tri-reed  board  having  three 
full  sets  of  reeds.  The  lowest,  and  longest  reeds  in  the  two 
fall  sets  do  not,  as  in  the  plaintiff's  arrangement,  have  their 
vibrating  ends  as  near  together  as  they  can  be,  with  room 
only  between  them  for  the  tracker  pin.  Nor  are  the  plaintiff's 
contracted  valve  openings  found  in  any  of  the  other  prior 
reed  boards  of  Davton. 

In  regard  to  the  fourth  claim,  the  evidence  shows,  that 
independent  dampers,  such  as  those  mentioned  in  that  claim, 
were  used  in  reed  organs  many  years  before  the  plaintiff's  in- 
vention. There  was  no  invention  in  adapting  such  dampers 
to  a  reed  board  having  the  sets  of  reeds  described  in  the 
plaintiff's  patent  of  1869. 

It  is  contended,  on  the  part  of  the  defendants,  that  the 
plaintiff's  patent  is  void,  on  the  ground  of  deceptive  and 
fraudulent  description  in  the  specification ;  and  on  the  ground 
of  fraudulent  and  deceptive  misdescription  in  regard  to  the 
method  of  tuning,  ahd  in  regard  to  the  peculiar  quality  of  the 
tone  produced,  and  in  regard  to  the  power  of  the  instrument 
and  its  ease  of  operation,  and  in  regard  to  other  matters ;  and 
because  it  claims  what  is  not  described  in  the  specification  or 
shown  in  tho  drawings.  These  objections  have  been  consid- 
ered by  the  Court,  and  are  not  regarded  as  tenable. 

It  is  also  contended,  that  the  plaintiff's  patent  is  void,  be- 
cause he  has  not  disclaimed  the  inventions  claimed  in  the 
t  third  and  fourth  claims  of  his  patent.    Assuming  that,  in  a 
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suit  where  the  third  claim  was  alleged  to  be  infringed,  and 
was  involved,  the  Conrt  wonld,  on  the  construction  proper  to 
be  given  to  such  claim,  hold  that  it  was  invalid,  it  cannot  be 
held,  in  this  case,  that  the  plaintiff  has  unreasonably  neglected 
or  delayed  to  enter,  at  the  Patent  Office,  a  disclaimer  to  either 
of  those  two  claims.  The  questions  involved  in  construing 
those  two  claims,  with  reference  to  their  validity  on  the  points 
of  novelty  and  patentability,  are  largely  questions  of  law,  and 
not  of  fact ;  and  the  fact  that  the  patent  was  granted  for  those 
two  claims,  under  the  circumstances  attending  the  granting 
of  it,  entitled  the  plaintiff  to  repose  upon  it  as  valid  in  respect 
to  those  two  claims,  until  the  decision  of  a  Court  holding 
otherwise.  This  is  the  view  deducible  from  the  authorities. 
(O'lieitty  v.  Morse,  15  Howard,  62,121 ;  Seymour  v.  McCor- 
mick,  19  Howard,  96,  106.)  The  plaintiff  is  entitled  to  re- 
cover on  the  first  two  claims  of  his  patent,  although  he  did 
not,  before  the  commencement  of  this  suit,  disclaim  what  is 
covered  by  his  fourth  claim,  inasmuch  as  he  was  not  guilty  of 
unreasonable  neglect  or  delay,  in  not  making  such  disclaimer; 
but  he  cannot  recover  the  costs  of  this  suit,  because  he  did 
not,  before  the  suit  was  brought,  file  in  the  Patent  Office  a 
disclaimer  of  what  is  claimed  by  his  fourth  claim.  (CPBeilly 
v.  Morse,  and  Seymour  v.  McCormick,  above  cited;  Tuck  v. 
BramhUl,  6  Blotch/.  C.  C.  B.,  95 ;  HaU  v.  Wiles,  2  Id.,  194, 
198;  Smith  v.  Nichols,  21  Wallace,  117,  and  cases  there 
cited.) 

When  the  plaintiff  shall  have  presented  to  the  Court  satis- 
factory evidence  that  he  has  filed  a  proper  disclaimer  of  what 
is  claimed  by  his  fourth  claim,  he  will  be  entitled  to  a  decree 
for  a  perpetual  injunction,  and  an  account  of  profits  and  dam- 
ages, as  respects  the  first  and  second  claims  of  the  patent,  but 
without  costs. 

This  case,  because  of  the  large  interests  involved  in  it,  and 
for  reasons  growing  out  of  the  character  of  some  of  4he  evi- 
dence in  it,  was  heard  before  the  Circuit  Judge  and  the  Dis- 
trict Judge  sitting  together.  It  was  argued  on  both  sides 
with  great  care,  research,  ability  and  zeal,  and  we  have  given 
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to  it  our  most  earnest  and  attentive  consideration.  The  re- 
sults reached  express  the  concurring  views  of  both  of  the 
Judges. 

George  F.  Edmunds  and  Edward  J.  Phelps,  for    the 
plaintiff. 

William  M.  Evarts,  Edmund  Burke  and  Edwwrd  N,  Dick- 
erwn,  for  the  defendants. 


Clinton  G.  Colgate 
The  Western  Union  Telegraph  Company.    In  Equity. 

The  letters  patent  granted  to  George  B.  Simpson,  May  2 1st,  1867,  for  an  "im- 
provement In  insulating  submarine  cables,"  are  valid 

The  invention  defined. 

The  claim  of  said  patent,  namely,  "  The  combination  of  gutta  percha  and  metal- 
lic wire,  in  such  form  as  to  encase  a  wire  or  wires,  qr  other  conductors  of 
electricity, within  the  non-conducting  substance,  gutta  percha,  making  a  'sub- 
marine telegraph  cable/  at  once  flexible  and  convenient,  which  may  be  sus- 
pended on  poles  in  the  air,  submerged  in  water,  or  buried' in  the  earth,  to  any 
extent,  for  atmospheric  and  submarine  telegraphic  communication,  and  for 
other  electric,  galvanic  and  magnetic  uses,  as  hereinbefore  described,"  con- 
strued. 

The  history  of  Simpson's  efforts  to  obtain  a  patent  for  his  invention,  from 
January,  1848,  until  May,  1867,  given. 

His  Yarious  applications  were  one  continuous  application,  and  he  did  not  abandon 
his  invent' on. 

His  receiving  back  from  the  Patent  Office,  after  his  application  was  rejected, 
$20  paid  by  him  as  a  fee,  held  not  to  operate  as  a  withdrawal  of  his  appli- 
cation. 

(Before  Blatchfokd,  J.,  Southern  District  of  New  York,  November  26th,  1878.) 

Blatchfokd,  J.    This  suit  is  founded  on  letters  patent 
granted  to  George  B.  Simpson,  as  inventor,  May  21st,  1867, 
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for  an  "  improvement  in  insulating  submarine  cables."    The 
specification  states,  that  Simpson  has  invented  "  a  new  and 
useful  improvement  in  electrical  conductors  for  telegraphic 
purposes."    It  bays  :  "  To  enable  others  to  make  and  use  mj 
'  submarine  telegraph  cable,'  I  will  describe  its  manufacture 
thus  :  I  dissolve  gutta  percha  with  chloroform,  or  any  other 
known  solvent ;  I  soften  gutta  percha  in  boiling  water,  steam 
or  dry  heat ;  I  combine  gutta  percha  with  metallic  wire,  by 
means  of  a  brush,  or  by  immersing  the  wire  in  the  solution, 
when  in  the  solvent  state;  I  combine  gutta  percha  and  metal- 
lic wire  with  the  fingers,  or  any  machine  which  may  facilitate 
the  operation  and  execute  the  work  more  perfectly,  by  pres* 
ing  the  gum  upon  and  around  the  wire,  or  by  spinning  it  only, 
when  in  a  plastic  state,  into  thin  and  ribbon-like  strips,  and 
twining  it  on  then  tightly  and  continuously  around  the  wire, 
thus  combining  the  gutta  percha  and  metallic  wire,  and  insu- 
lating the  wire  to  any  extent.    By  this  mode  of  combination, 
I  cover  the  wire  on  all  sides  with  a  uniform  coating  of  gutta 
percha  of  any  desired  thickness,  for  the  purpose  of  securing 
a  conductor  of  electricity  within  the  non-conducting  substance, 
gutta  percha,  which  combination  forms  a '  submarine  telegraph 
cable,'  flexible  and  convenient,  which  may  be  suspended  on 
poles  in  the  air,  Submerged  in  water,  or  buried  in  the  earth. 
This  mode  of  combination  and  insulation  confines  the  electric 
current  to  the  wire,  wires  or  other  conductors  of  electricity, 
shielding  it  and  them  from  contact  with  any  and  all  external 
electric,  galvanic  or  magnetic  influences  whatsoever,  thus  at- 
taining a  great  triumph  in  art,  namely,  the  absolute  control 
of  electric  and  galvanic  currents,  for  atmospheric  and  sab- 
marine  telegraphic  communication,  and  for  other  electric,  gal- 
vanic and  magnetic  uses.     (See  drawings.)"    The  claim  is  in 
these  words :  "  The  combination  of  gutta  percha  and  metallic 
wire,  in  such  form  as  to  encase  a  wire  or  wires,  or  other  con- 
ductors of  electricity,  within  the  non-conducting  substance, 
gutta  percha,  making  a  '  submarine  telegraph  cable/  at  once 
flexible  and  convenient,  which  may  be  suspended  on  poles  in 
the  air,  submerged  in  water,  or  buried  in  the  earth,  to  any 
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extent,  for  atmospheric  and  submarine  telegraphic  communi- 
cation, and  for  other  electric,  galvanic  and  magnetic  uses,  as 
hereinbefore  described." 

It  is  plain,  from  the  language  of  this  specification,  that 
the  point  of  the  invention  is,  to  make  Use  of  the  fact  that 
gutta  percha  is  a  non-conductor  of  electricity,  to  insulate, 
by  means  of  gotta  percha,  a  metallic  wire  which  is  a  con- 
ductor of  electricity,  and  thus  prevent  the  escape  of  electric- 
ity from  the  metallic  wire,  when  it  is  suspended  in  the  air, 
or  submerged  in  water,  or  buried  in  the  earth,  when,  but  for 
such  insulation,  the  electricity  would  escape  from  the  metal- 
lic wire.     The  mode  of  insulation  described  is  to  combine 
the  gutta  percha  and  the  metallic  wire  in  such  manner  that 
the  wire  will  be  covered  on  all  sides  with  a  uniform  coating  of 
gutta  percha.    Adequate  means  of  softening  the  gum  and 
putting  it  into  such  condition  as  to  permit  it  to  be  so  com- 
bined with  the  wire  are  set  forth ;  and  it  is  declared  that  such 
mode  of  combination  and  insulation  confines  the  electric  cur- 
rent to  the  wire  and  shields  the  wire  from  contact  with  all  ex- 
ternal electric  influences.    It  is  manifest,  that  the  gist  of  the 
invention  is  the  discovery  of  the  fact  that  gutta  percha  is  a 
non-conductor  of  electricity,  and  the  application  of  that  fact 
to  practical  use  by  combining'  gutta  percha,  by  the  means 
specified,  with  a  metallic  wire,  in  the  manner  described,  and 
then  using  the  cable  formed  by  such  combination,  for  the 
purpose  of  conducting  electricity  along  the  enclosed  wire. 
The  point  of  the  invention  is  not  the  mere  mechanical  cov- 
ering of  a  metallic  wire  with  gutta  percha,  as  a  mechanical 
protection  from  abrasion  or  injury  from  without,  or  for  any 
purpose  aside  from  a  use  of  the  covered  wire  as  a  conductor 
of  electricity.     The  claim  is  substantially  a  claim  to  the  use, 
as  a  conductor  of  electricity,  of  a  metallic  wire  insulated  by 
gutta  percha  by  the  means  and  in  the  manner  described  in 
the  specification.    The  claim  is  valid,  even  though  a  metallic 
wire  covered  with  gutta  percha  existed  before  the  plaintiffs 
invention,  if  it  was  not  known  that  gutta  percha  was  a  non- 
conductor of  electricity  and  could  be  used  to  insulate  the 
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wire.     The  use  by  the  patentee  of  the  wire  bo  covered  to 
conduct  electricity  was  not  a  donble  use  of  the  covered  wire, 
even  thongh  the  covered  wire  existed  before,  nor  was  it  a  use 
of  it  for  a  purpose  at  all  analogous  to  any  use  before  made 
of  it,  if  such  prior  use  of  it  was  not  to  conduct  electricity 
along  the  wire,  and  if  it  was  not  before  known  that  gutta 
percha  was  a  non-conductor  of  electricity  and  could  be  used 
to  insulate  a  metallic  wire  used  as  a  conductor  of  electricity. 
The  answer  admits  the  use  by  the  defendant  of  submarine 
cables  in  the  insulation  of  which  gutta  percha  was  employed, 
but  does  not  admit  that  it  thereby  used  the  invention  pat- 
ented to  Simpson.    It  also  sets  up,  that  the  alleged  invention 
was  before  known  and  used ,  that  it  had  been,  for  more  than 
two  years  before  Simpson's  application  for  a  patent  therefor, 
in  public  use  in  the  United  States  with  the  knowledge,  con- 
sent and  allowance  of  Simpson ;  that,  if  Simpson  was  the  first 
inventor  of  the  alleged  invention,  he  wilfully  and  without 
excuse  and  for  many  years  delayed  and  forbore  to  apply  for  a 
patent  for  it,  and  abandoned  it  and  his  right  to  have  a  patent 
for  it,  and  dedicated  it  to  the  public,  and, meantime,  it  became 
known  to  the  public  and  the  defendant  from  other  sources ; 
that  the  thing  claimed  by  the  patent  is  not  patentable  subject- 
matter,  and,  therefore,  the  patent  is  null  and  void  ;  and  that 
the  patent  is  void  for  the  reason  that  the  alleged  invention 
consists  in  applying  to  telegraph  wires,  or  in  using  for  tele- 
graphic purposes,  what  before  had  been  applied  to  other  arti- 
cles or  uses  for  other  purposes,  and,  therefore,  the  invention 
is  not  patentable  subject-matter. 

The  fact  of  infringement,  by  the  use  by  the  defendant  of 
what  is  claimed  in  the  claim  of  the  patent  as  the  invention  of 
Simpson,  is  satisfactorily  proved  and  was  not  contested  on  the 
hearing. 

It  is  contended,  for  the  defendant,  that  the  patent  is  broadly 
for  the  combination  of  gutta  percha  with  a  metallic  wire,  so 
that  the  wire  is  covered  and  encased  by  the  gutta  percha,  and 
is  not  for  the  use  of  the  combination  or  for  a  method  of 
using  it,  and  is  not  for  a  discovery  or  for  an  invention 
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founded  on  or  involving  a  discovery;  that,*  whenever  wire  is 
found  covered  by  gutta  percha  in  such  manner  that  the  gutta 
percha  is  capable  of  confining  electricity  to  the  wire,  an  arti- 
cle is  found  which  is  included  in  the  patent ;  that  whoever 
80  covers  wire  is  as  much  an  infringer  of  the  patent  as  he  is 
who  uses  it  for  telegraphic  purposes ;  and  that,  if  the  wire  be 
so  covered,  whoever  uses  it  for  a  band  for  a  cotton  bale  or  for 
a  belting  for  machinery,  infringes  the  .patent.  The  construc- 
tion hereinbefore  given  to  the  specification  and  claim  shows 
that  these  views  on  the  part  of  the  defendant  are  not  sound. 

It  is  further  contended,  for  the  defendant,  that,  as  it  was 
known  that  resins  and  gums,  as  a  genus  of  articles,  were  elec- 
tric insulators,  it  did  not  require  or  involve  any  invention, 
when  gutta  percha  became  known,  to  cover  wire  with  it,  to  in- 
sulate the  wire.  It  is  very  easy  for  wisdom  after  an  event 
to  say  that  it  was  a  natural  conclusion  that  gutta  percha 
would  be  an  insulator,  from  the  known  insulating  properties 
of  gums  and  resins  generally.  But,  the  evidence  in  this  case 
shows,  that,  although  gutta  percha  was  known,  and  the  means 
of  softening  and  manipulating  it  were  known,  many  expe- 
rienced men,  engaged  in  the  business  of  telegraphy,  groped 
about,  experimenting  first  with  one  device  and  then  with  an- 
other, in  fruitless  effort  to  secure  a  practical  means  of  cross- 
ing water  courses  with  lines  of  telegraph  wires,  until  it  was 
at  length  found  out  that  gutta  percha  was  the  needed  insu- 
lator. It  is  also  shown  that  Faraday,  the  distinguished  sci- 
entist, announced  to  the  world  as  a  new  thing  the  fact  that 
he  had  discovered  that  gutta  percha  was  a  good  electrical  in- 
sulator.   The  position  taken  is,  therefore,  untenable. 

Equally  unsound  is  the  view  urged  on  the  part  of  the  de- 
fendant, that  the  use  of  gutta  percha  instead  of  india  rubber, 
to  insulate  a  wire,  was  a  mere  change  of  material,  and  an  ob- 
vious substitution,  and,  therefore,  not  patentable.  The  cases 
of  the  door  knob,  and  the  button,  and  the  wagon  reach,  have 
no  application  to  a  case  like  the  present! .  Those  who  were 
seeking  a  practically  perfect  insulator  had  india  rubber  and 
found  it  not  to  be  what  was  needed.    The  present  case  is  not 
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merely  one  of  producing  a  better  or  cheaper  or  more  durable 
article  to  attain  the  same  result,  nor  is  it  one  falling  within 
the  principle,  that  a  change  involving  only  mechanical  skill  is 
not  patentable. 

Nothing  that  has  been  put  in  evidence  by  the  defendant 
carries  back  the  publication  of  the  discovery  of  the  insulating 
properties  of  gutta  percha  to  a  date  earlier  than  the  1st  of 
March,  1848.  That  is*  the  date  of  the  publication  in  England 
of  the  discovery  of  such  properties  by  Faraday.  It  is  entirely 
clear,  that  Simpson  had,  prior  to  that  time,  made  a  like  dis- 
covery. On  the  24th  of  January,  1848,  he  made  oath  to  a 
specification  for  a  patent  for  "  a  new  and  improved  mode  of 
conducting  electricity  through  water  and  beneath  the  earth," 
and  such  specification,  with  the  eath  and  a  drawing  and  a  pe- 
tition for  a  patent,  but  without  any  fee  or  model,  were  filed 
in  the  Patent  Office  on  the  31st  of  January,  1848.  In  that 
specification  Simpson  says :  "  The  nature  of  my  invention 
consists  in  insulating  the  metallic  wire,  covering  it  with  a 
glass  bead  chain,  socketed  and  closely  jointed  together ;  also, 
covering  the  glass  chain  with  an  insoluble  india  rubber  (or 
gutta  percha)  tube,  jointed,  cemented,  and  banded  together, 
thus  forming  a  submarine  conductor  of  electricity,  as  herein- 
after described.  To  enable  others  to  make  and  use  my  inven- 
tion, I  will  proceed  to  describe  the  combination,  its  construc- 
tion and  operation.  The  metallic  wire  (A  in  the  drawing)  is 
first  insulated  with  insoluble  india  rubber  or  gutta  percha ; 
the  insulated  wire  is  then  covered  with  glass  beads  (B),  sock- 
eted together,  so  as  to  form  a  close  joint,  every  joint  (C)bead 
having  a  groove  around  the  middle  sufficient  to  admit  of  a 
band  or  fastening  to  prevent  displacement  on  the  wire ;  an 
insoluble  india  rubber  tube  (D)  is  then  drawn  over  the  glass 
bead  chain,  jointed,  cemented  and  banded  together  (E),  so  as  to 
be  both  water  and  air  tight.  The  object  of  this  arrangement 
or  combination  is,  to  guard  against  and  prevent  the  water 
from  coming  in  direct  contact  with  the  telegraphic  wire,  thns 
securing  the  entire  control  of  this  mysterious  agent.  This 
combination  secures  the  object  so  much  desired.    By  insu- 
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lating  the  wire  with  the  gums,  prevents  the  water  from  com- 
ing in  direct  contact  with  it ;  by  covering  the  insulated  wire 
with  glass  beads  closely  jointed,  confines  the  eleetricity  to  the 
wire ;  and  if,  by  the  operation  of  natural  laws,  chemical  ac- 
tion produces  moisture  inside  the  india  rubber  tube,  the  space 
between  the  joints  of  the  glass  chain  being  comparatively 
nominal,  the  amount  of  water  thus  produced  and  occupying 
said  space  would  amount  to  little  more  than  moisture,  and, 
even  if  this  moisture  were  to  come  in  direct  contact  with 
other  conductors  of  electricity,  it  would  require  a  vast  amount 
of  surface  thus  exposed,  to  destroy  the  entire  current ;  but 
the  insoluble  india  rubber  tube  which  encases  the  whole  chain y 
being  in  and  of  itself  a  powerful  non-conductor,  throws  up 
an  interminable  barrier  between  the  great  volume  of  water 
outside  and  the  comparative  moisture  inside  the  tube,  thus 
effectually  confining  and  controlling  the  great  current  of 
electricity  parsing  over  the  telegraphic  wire.  The  joints  in 
the  glass  chain,  and  the  elasticity  of  the  india  rubber  tube, 
when  complete,  (D),  renders  it  sufficiently  flexible  to  give  any 
desired  curve.  Mow,  what  I  claim  by  my  invention  and  de- 
sire to  secure  by  letters  patent,  is  the  combination  and  ar- 
rangement of  the  gums  and  glass  around  the  telegraphic  wire, 
in  such  form  as  to  secure  the  controlling  power  of  the  myste- 
rious agent  *  electricity,'  as  hereinbefore  described." 

On  the  21st  of  February,  1848,  Simpson  signed  another 
specification,  which  he  sent  to  the  Patent  Office  in  a  letter  bear- 
ing that  date,  which  letter  says :  "  Owing  to  the  haste  in  which 
I  prepared  my  first  specifications,  they  were  not  as  explicit  as 
they  ought  to  have  been.  I  have,  therefore,  prepared  another 
set,  supplying  the  former  deficiency  and  embracing  the  whole 
principles  of  my  plan  for  which  I  have  asked  letters  patent." 
This  specification,  like  the  first  one,  declares  the  invention  to 
be  "a  new  and  improved  mode  of  conducting  electricity 
through  water  and  beneath  the  earth."  The  expressions  in 
the  first  specification  which  are  varied  in  the  second  are  put 
in  italics  in  the  above  copy ;  and  the  language  found  in  the 
Becond  specification  which  is  not  found  in  the  first  is  put  in 
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italics  in  the  following  copy  of  the  second.  The  second  spec- 
ification says :  "  The  nature  of  my  invention  consists  in  in- 
sulating the  metallic  wire,  covering  it  with  a  glass  bead  chain 
-socketed  and  closely  jointed  together,  also  covering  the  glass 
chain  with  an  insoluble  india  rubber  or  gutta  percha  tube, 
jointed,  cemented  and  banded  together,  thus  forming  a  sub- 
marine conductor  of  electricity,  as  hereinafter  described.  To 
enable  others  to  make  and  use  my  invention,  I  will  proceed 
to  describe  the  combination,  its  construction  and  operation. 
The  metallic  wire  (a  in  the  drawing)  is  first  insulated  with  in- 
soluble india  rubber  or  gutta  percha,  the  insulated  wire  is 
then  covered  with  glass  beads  (b)  socketed  together  so  as  to 
form  a  close  joint,  every  joint  bead  (c)  having  a  groove 
around  the  middle  sufficient  to  admit  of  a  band  or  fastening 
to  prevent  displacement  on  the  wire ;  an  insoluble  india  rub- 
ber or  guttapercha  tube  (d)  is  then  drawn  over  the  glass  bead 
chain,  jointed,  cemented  and  banded  together,  ^),  so  as  to  be 
both  air  and  water  tight  In  order  that  the  submarine  con- 
ductor of  electricity  may  be  applied  to  deep  waters,  I  propose 
to  attach  around  the  conductor,  at  certain  distances  from 
each  other,  globular  rings  containing  any  required  amount  of 
air,  so  that  the  whole  structure  may  be  buoyed  on  the  surface 
of  the  water  or  sunk  to  any  desirable  depth.  Said  globular 
rings  are  made  of  india  rubber,  covered  with  the  gum  percha, 
and  fastened  on  the  conductor  with  the  same  hind  of  gum. 
The  object  of  this  arrangement  or  combination  is,  to  gnard 
against  and  prevent  the  water  from  coming  in  direct  contact 
with  the  telegraphic  wire,  thus  securing  the  entire  control  of 
this  mysterious  agent.  This  combination  secures  the  object 
so  much  desired.  By  insulating  the  wire  with  the  gums,  pre- 
vents the  water  from  coming  in  direct  contact  with  it ;  bj 
covering  the  insulated  wire  with  the  glass  beads  closely  jointed, 
confines  the  electricity  to  the  wire ;  and  if,  by  the  operation 
of  the  law 8  of  nature,  chemical  action  produces  moisture  in- 
side the  india  rubber  or  gutta  perch  tube,  the  space  between 
the  joints  of  the  glass  chain  being  comparatively  nominal,  the 
amount  of  water  thus  produced  and  occupying  said  space 
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would  amount  to  little  more  than  moisture,  and,  even  if  this 
moisture  were  to  come  into  direct  contact  with  other  con- 
ductors of  electricity,  it  would  require  a  vast  amount  of  sur- 
face, thus  exposed,  to  destroy  the  entire  current ;  but,  the  in- 
soluble India  rubber  or  gutta  perch  tube,  which  encases  the 
whole  chain,  being  a  non-conductor,  throws  up  an  inter- 
minable barrier  between  the  great  volume  of  water  outside 
and  the  comparative  moisture  inside  the  tube,  thus  effectually 
confining  and  controlling  the  great  current  of  electricity 
passing  over  the  telegraphic  wire.  The  joints  in  the  glass 
chain  and  the  elasticity  of  the  India  rubber  or  gutta  percha 
tube,  when  complete  (d),  are  sufficiently  flexible  to  give  any 
desired  curve.  What  I  claim  as  my  invention  and  desire  to 
secure  by  letters  patent  is,  the  combination  and  arrangement 
of  the  gum  8  around  the  telegraphic  wire,  in  such  form  as  to 
secure  the  controlling  power  of  the  mysterious  agent,  electric- 
ity, as  hereinbefore  described." 

A  careful  examination  of  the  first  specification  leads  to 
the  conclusion,  that  in  it  Simpson  uses  the  words  "  insoluble 
iudia  rubber  "  to  indicate  one  and  the  same  article  that  he  in- 
dicates by  the  word  u  gutta  percha ;"  that  he  uses  the  two 
forms  of  expression  as  synonymous  and  as  meaning  the  same 
thing;  that  he  does  not,  by  "insoluble  india  rubber,"  mean 
india  rubber,  as  that  substance  was  then  recognized,  made  in- 
soluble or  in  the  condition  of  being  insoluble,  nor  in  any  con- 
dition ;  bat  that  the  whole  expression,  "  insoluble  india  rub- 
ber or  gutta  percha,"  means,  "  gutta  percha,  otherwise  called 
by  me  insoluble  india  rubber."  Thus,  in  the  first  specifica- 
tion, he  calls  the  outside  tube,  in  one  place,  "  an  insoluble  india 
rubber  or  gutta  percha  tube,"  and  in  two  other  places  an  "  in- 
soluble india  rubber  tube,"  and  in  two  other  places  an  "  india 
rubber  tube."  He  speaks,  also,  of  first  insulating  the  wire 
with  "insoluble  india  rubber  or  gutta  percha,"  before 
covering  it,  thus  insulated,  with  glass  beads.  Therefore,  he 
clearly  contemplated  putting  gutta  percha  next  to  the  wire, 
in  such  manner  as  to  insulate  the  wire,  and  he  also  contem- 
plated making  of  gutta  percha  the  outside  tube  which  was  to 
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go  over  the  glass  beads.  He  speaks  of  such  tube,  calling  it 
an  "insoluble  india  rubber  tube,"  as  "a  powerful  non-con- 
ductor." He,  therefore,  clearly  means,  that  gutta  percha  is  a 
non-conductor,  for  it  is  the  tube  which  is  to  be  a  non-con- 
ductor, and  he  speaks  of  the  tube  as  being  made  of  gutta 
percha  as  well  as  the  insulator  next  to  the  wire.  It  is  in  evi- 
dence that  these  specifications  were  both  of  them  written  by 
Simpson  himself.  He  was  not  an  educated  man,  accustomed 
to  the  use  of  precision  in  language.  His  spelling  is  defective 
and  his  modes  of  expression  rude.  The  expression  in  the 
claim  of  the  first  specification,  "  the  combination  of  the  gums 
and  glass  around  the  telegraphic  wire,"  is  criticised,  as  show- 
ing that  he  meant,  by  "  insoluble  india  rubber,"  one  gum,  and 
by  u  gutta  percha  "  another  and  distinct  gum.  But,  the  ex- 
pression is  satisfied  by  a  more  natural  meaning.  He  says  that 
he  puts  gutta  percha  next  to  the  wire,  then  glass  beads  next 
outside,  and  then  outside  of  the  glass  beads  a  gutta  percha 
tube.  Here  are  two  coverings  of  gutta  percha,  two  envelopes 
made  of  that  gum,  which  two,  when  spoken  of  collectively, 
he  designates  as  gums ;  and  he  speaks  of  the  whole  thing,  in 
the  claim,  as  "  the  combination  and  arrangement  of  the  gams 
and  glass  around  the  telegraphic  wire."  There  is  glass  be- 
tween two  layers  of  gum,  and  these  two  layers  of  gum  he  calls 
"  gums."  So,  too,  the  expression,  "  insulating  the  wire  with 
the  gums,"  is  criticised,  as  showing  that  he  intended  two 
gums.  But  he  speaks  of  the  wire  as  insulated  by  the  gutta 
percha  before  the  glass  beads  are  put  on ;  and,  clearly,  the 
insulation  thus  spoken  of  is  by  the  one  covering  of  gutta 
percha.  There  would  be  the  use  of  but  one  gum  to  insulate, 
even  if  that  gum  were  not  gutta  percha. 

But  much  light  is  shed  on  the  meaning  of  Simpson  by 
the  second  specification,  which  he  sent  to  the  Patent  Office 
as  being  more  "  explicit "  than  the  first  one,  and  as  supplying 
the  "  former  deficiency,"  and  as  "  embracing  the  whole  prin- 
ciple "  of  his  plan  for  which  he  had  asked  a  patent.  In  the 
second  specification  the  word  "gutta  percha"  is  used  in  de- 
scribing the  outside  tube,  in  every  place  where  the  tube  is 


NOVEMBER,   1878.  375 


Colgate  v.  The  Western  Union  Telegraph  Company. 

mentioned.  In  three  places  it  is  spoken  of  as  an  "  insoluble 
india  rubber  or  gutta  percha  tube,"  and  in  two  places  as  an 
"india  rubber  or  gutta  percha  tube."  In  two  places  where 
thewords  in  the  second  specification  are  "  insoluble  india 
rubber  or  gutta  percha  tube,"  the  corresponding  words  in  the 
first  specification  are  "  insoluble  india  rubber  tube,"  in  two 
places  where  the  words  in  the  second  specification  are  "  india 
rubber  or  gutta  percha  tube,"  the  corresponding  words  in  the 
first  specification  are  "  india  rubber  tube,"  and  in  the  fifth 
place  the  expression  is  the  same  in  both  specifications,  name- 
ly, "insoluble  india  rubber  or  gutta  percha  tube."  The  in- 
sulation spoken  of  as  taking  place  before  the  glass  beads  are 
put  on  is  spoken  of,  in  both  specifications,  as  being  made  by 
u  insoluble  india  rubber  or  gutta  percha."  The  globular 
rings  filled  with  air,  to  buoy  the  structure,  a  feature  not  in 
the  first  specification,  are  described  in  the  second  specification 
as  umade  of  india  rubber"  and  "covered  with  the  gum 
percha,"  thus  distinctly  showing  that  Simpson  did  not,  by 
" insoluble  india  rubber,"  mean  "india  rubber,"  and  that  he 
regarded  gutta  percha  as  a  distinct  article  from  india  rubber. 
A  further  very  marked  change  in  the  second  specification 
from  the  first  is,  that  the  claim  in  the  second  is  "  the  com- 
bination and  arrangement  of  the  gums  around  the  metallic 
wire,  in  such  form  as  to  secure  the  controlling  power  of  the 
mysterious  agent  '  electricity/  as  hereinbefore  described," 
instead  of,  as  in  the  first,  "  the  combination  and  arrangement 
of  the  gums  and  glass  around  the  telegraphic  wire,  in  such 
form  as  to  secure  the  controlling  power  of  the  mysterious 
agent  'electricity,'  as  hereinbefore  described."  The  second 
specification,  like  the  first,  speaks  of  gutta  percha  as  a  non- 
conductor of  electricity,  but  it  claims  the  combination  and  ar- 
rangement of  the  gums,  (that  is,  the  interior  insulating  layer 
of  gutta  percha  and  the  exterior  tube  of  gutta  percha,)  around 
the  wire,  as  the  controlling  power  which  confines  the  current 
of  electricity  to  the  wire  and  prevents  its  passing  off,  and  it 
leaves  out  any  claim  to  the  glass  beads  in  connection  with  the 
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gutta  percha,  whatever  operation  the  glass  beads  may  have, 
as  non-conductors  of  electricity. 

It  is  shown,  by  the  testimony  of  Mr.  Barr,  one  of  the 
two  persons  who  signed  their  names  as  witnesses  to  both  of 
these  two  specifications,  that  he  knew  Simpson  at  Cincinnati 
in  the  years  1846  and  1847 ;  that  Simpson  experimented  first 
with  india  rubber,  as*  an  insulating  covering  for  wire,  and 
found  that  it  was  not  a  perfect  insulator ;  and  that  he  then 
experimented  with  and  adopted  gutta  percha.  There  is,  also, 
evidence  that,  as  early  as  the  10th  of  January,  1848,  Simpson 
was  making  enquiry  as  to  gutta  percha,  and  receiving  infor- 
mation in  regard  to  it  from  Horace  H.  Day,  who  was  ac- 
quainted with,  it  and  with  some  of  its  properties.  The  earliest 
date  at  which  any  other  person  than  Simpson  is  shown  to 
have  announced  in  the  United  States  the  insulating  and  non- 
conducting property  of  gutta  percha,  is  the  10th  of  February, 
1848,  on  which  day  Mr.  French,  the  President  of  the  Magne- 
tic Telegraph  Company,  which  had  a  line  of  telegraph  be- 
tween New  York  and  Washington,  stated,  in  a  letter  written 
by  him  from  Washington  to  Mr.  Clark,  the  Secretary  of  the 
Company,  at  New  York,  that  he  had  just  made  an  insulator 
of  gutta  percha,  in  a  mould  made  for  a  glass  insulator,  as  an 
experiment,  and  that  it  was  a  non-conductor.  It  also  appears, 
that,  on  the  same  day,  Horace  H.  Day,  a  dealer  in  gutta 
percha  at  that  time,  writes  of  it  as  a  "  new  species  o£  india 
rubber."  In  February  or  March,  1848,  Simpson  is  found  in 
Baltimore,  exhibiting  to  Professor  Rogers,  a  gentleman  ex- 
tensively connected  with  telegraphy,  a  piece  of  wire  covered 
with  gutta  percha,  which  he  represented  as  intended  to  be 
used  under  water  at  draw-bridges  in  rivers,  and  it  was  then 
and  there  tested  in  water  and  found  to  be  a  good  insulator. 
During  the  year  1848,  Simpson  is  found  in  New  York  and  in 
Baltimore  endeavoring  to  attract  attention  to  his  invention. 
On  the  6th  of  December,  1848,  he  made  an  agreement  in 
writing  with  Horace  H.  Day,  whereby  he  was  enabled  to 
prosecute  the  application  for  his  patent.  Up  to  that  time  he 
had  not  paid  any  fee  at  the  Patent  Office,  or  filed  any  model. 
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The  agreement  in  question  states,  that  "  Simpson  did,  in  the 
winter  of  1847  and  '48,  and  as  early  as  the  month  of  Novem- 
ber, '47,  make  invention  of  covering  wires  for  telegraph  pur- 
poses with  gntta  percha,  and  also  with  gutta  percha  and  chain 
of  glass,  and  with  still  an  additional  covering  of  rubber,  and 
that  he  is  desirous  of  taking  out  a  patent  for  the  same,  or  any 
portion  of  it  which  is  patentable,  and  that  he  has  not  the 
means  to  take  out  a  patent,"  and  then  Simpson  "  agrees  to 
convey  to  Horace  H.  Day,  and  make  over  to  him,  one-half  of 
all  the  right,  title  and  interest  which  may  result  from  the 
patent,"  "  on  condition  of  his  .paying  the  fees  for  Patent 
Office,  and  preparing  model  and  papers,"  with  this  clause : 
"If  no  patent  is  granted,  I  promise  to  pay  the  twenty  re- 
ceived back  from  the  Office  to  Day."    In  pursuance  of  this 
agreement,  Simpson,  on  the  28th  of  December,  1848,  made 
oath,  at  Baltimore,  to  a  new  specification,  which,  with  a  new 
petition  for  a  patent,  and  a  drawing  and  a  model  and  $30  fee, 
were  received  at  the  Patent  Office  on  the  2d  of  April,  1849. 
The  Office  required  other  drawings  and  specimens,  and  sug- 
gested amendments  to  the  specification,  which  were  supplied 
on  the  16th  of  June,  1849.    The  specification,  as  completed, 
states  the  invention  tobe  "  a  new  and  improved  mode  of  in- 
sulating electro-magnetic  telegraph  wire,"  and  proceeds  thus : 
u  The  nature  of  my  invention  is  shielding  the  wire  from  con- 
tact with  any  or  all  conducting  matter,  by  covering  it  with 
india  rubber,  glass  beads  and  gutta  percha,  either  together  or 
separate.    By  this  mode  the  covering,  and  also  the  wire,  re- 
main flexible,  and  can  be  conveniently  and  safely  laid  in  the 
bed  of  rivers,  or  be  buried  in  the  earth,  or  be  elevated  on 
poles  in  the  air,  without  liability  to  come  in  contact  with 
water  or  other  matter  known  as  conductors  of  galvanic  elec- 
tricity.   To  enable  others  skilled  in  the  arts  to  make  and  use 
my  invention,  I  will  describe  it  thus :  The  gutta  percha  must 
he  softened  by  any  of  the  well  known  processes,  and,  when 
in  a  malleable  or  plastic  state,  I  spread  it  in  any  desired 
thickness  around  the  wire.     This  operation,  when  well  and 
carefully  done,  is  sufficient  of  itself,  without  another  coating. 
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to  insulate  the  wire,  and,  for  all  ordinary  practical  purposes, 
may  be  used  without  any  other  preparation.     For  further 
security  and  to  guard  against  rough  usage,  I  also  cover  the 
wire  with  a  coating  of  india  rubber  in  a  plastic  state,  or  with 
the  well  known  metallic  rubber  in  a  plastic  state,  and,  when 
the  rubber  is  dry,  the  whole  is  to  be  covered  with  a  series  of 
glass  beads,  of  convenient  length  and  thickness.    Each  bead 
is  perforated,  so  as  to  fit  closely  to  the  rubber,  and  fitted 
close  to  each  other  by  a  socket  or  knuckle  joint,  produced  by 
having  one  end  of  the  bead  convex,  while  the  opposite  end  is 
concave,  and  so  placed  over  ,the  rubber  that  the  convex  end 
of  one  bead  shall  fit  into  the  concave  end  of  the  next  adjoin- 
ing bead.    Over  the  beads  I  place  a  coat  of  gutta  percha  in  a 
plastic  state,  and  the  whole  thus  forms  a  flexible  shield,  that 
renders  the  wire  secure  against  all  external  influence  from 
water  or  other  conductors  of  electricity.    What  I  claim  as 
my  invention  and  desire  to  secure  by  letters  patent  is,  the 
application  of  gutta  percha  as  a  covering  or  shield  for  wire, 
to  insulate  it  for  electro-magnetic  telegraphs,  and  also  the 
application  of  india  rubber,  glass  beads  and  gutta  percha  to- 
gether, in  the  manner  and  for  the  purpose  hereinbefore  de- 
scribed.   I  do  not  claim  the  application  of  glass  alone  as  a 
covering  to  insulate  electro-magnetic  wires,  that  having  been 
in  use  before  my  discovery ."    On  the  7th  of  September,  1849, 
the  Patent  Office  rejected  Simpson's  application,  by  the  fol- 
lowing letter  to  him :  "  Upon  examination  of  your  applica- 
tion for  letters  patent  for  a  mode  of  insulating  telegraph 
wires,  it  is  found  that  the  invention  is  not  new.     You  are  re- 
ferred to  Messrs.  Amos  Kendall,  Alfred  Vail,  Samuel  F.  B. 
Morse  and  others  connected  with  the  electro-magnetic  tele- 
graph, for  information  upon  this  subject.    This  method  of 
insulating  was  claimed  by  some  one  of  the  above  persons,  and 
known  at  this  Office  several  years  since.    Irrespective  of  this 
fact,  it  is  doubtful  if  the  use  of  glass  in  this  way  could  be 
considered  a  new  and  patentable  invention  or  discovery." 
Simpson  replied  to  this  letter  on  the  15th  of  September,  but 
his  reply  is  missing.     On  the  19th  of  September  the  Patent 
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Office  wrote  to  him  thus :  "  In  reply  to  yours  of  the  15th 
inst,  I  have  to  state  that  it  is  not  remembered  exactly  when 
wire  covered  with  gutta  percha  was  deposited  in  this  Office. 
It  was  left  here  by  Alfred  Vail,  then  of  Washington,  to 
whom  you  are  referred  for  information.  You  may  be  able  to 
reach  him  through  Frof.  Morse,  of  New  York,  or  Hon.  Amos 
Kendall,  of  Washington.  The  Office  does  not  consider  that 
the  form  of  your  glass  insulators  presents  any  patentable 
novelty ."  Simpson  replied  to  this  letter  on  the  20th  of  Sep- 
tember, but  his  reply  is  not  produced.  On  the  25th  of  Sep- 
tember, the  Patent  Office  addressed  him  thus :  "  In  reply  to 
yours  of  the  20th  inst.,  I  will  state  that  it  is  not  known  when 
Mr.  Vail  exhibited  his  specimen  of  wire  covered  with  gutta 
percha  to  this  Office.  He  filed  no  papers  at  the  time,  but 
merely  showed  the  article  as  a  specimen  of  workmanship. 
There  have  been  two  applications  for  letters  patent  prior  to 
youre,  for  covering  wire  with  gutta  percha,  rejected  upon  the 
ground  that  the  insulating  property  of  gutta  percha  being 
hiown,  its  use  to  protect  wires,  <fcc,  was  not  a  patentable  in- 
vention, in  view  of  the  fact  that  various  other  insulating  ma- 
terials had  been  employed  for  the  same  purpose."  On  the 
27th  of  September,  Simpson  wrote  to  the  Patent  Office  as 
follows :  u  Your  letter  of  the  25th  inst.  came  to  hand  last 
evening.  As  my  discovery  dates  back  to  the  23d  of  Novem- 
ber, 1847,1  desire  to  ascertain  positively  whether  the  two 
applications  referred  to  in  your  letter  were  filed  prior  to  that 
date ;  also,  if  Mr.  VaiPs  specimen  was  exhibited  before  or 
after  that  date ;  also,  when  and  where  the  first  application 
of  gutta  percha  to  telegraph  wires  as  an  insulator  was  made 
and  exhibited."  To  this  letter  the  Patent  Office  replied,  on 
the  29th  of  September,  as  follows :  "  In  reply  to  your  letter 
of  the  27th  inst.,  I  have  to  state  that  the  application  of  James 
Reynolds,  of  New  York,  for  covering  wires  with  gutta  per- 
cha, was  filed  in  this  Office  June  9th,  1848,  and  that,  at 
present,  no  earlier  definite  information  can  be  given  upon  this 
object.  The  pressure  of  business  upon  this  Office  is  such 
that  the  investigation  you  desire  cannot  consistently  be  made." 
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To  this  letter  Simpson  replied  September  30th,  but  his  reply 
is  not  furnished.  On  the  3d  of  October,  the  Patent  Office 
wrote  to  him  as  follows :  "  I  have  to  acknowledge  the  re- 
ceipt of  your  letter  of  the  30th  ult.  Your  application  has 
:  received  all  the  attention  to  which  it  is  entitled,  and  you  have 
the  alternative  of  withdrawal  or  appeal  from  the  decision  of 
this  Office.  In  reference  to  the  use  of  glass  beads  for  insula- 
tion of  telegraphic  wires,  I  will  remark  that  it  has  been 
found,  since  the  last  communication  addressed  to  you,  that 
the  same  invention  was  claimed  under  an  application  filed  in 
this  Office  by  Alex.  Jones,  of  New  York,  on  the  20th  of  Feb- 
ruary, 1847." 

The  specification  of  the  application  so  rejected,  made 
prominent  and  claimed  "  the  application  of  gutta  percha  as  a 
covering  or  shield  for  wire,  to  insulate  it  for  electro-magnetic 
telegraphs,"  and  stated  that  the  wire  would  be  sufficiently  in- 
sulated if  well  and  carefully  covered  around  with  gutta  per- 
cha put  on  in  a  plastic  state,  and  that  the  object  was  to  shield 
the  wire  from  contact  with  conducting  matter.  This  is  the 
same  invention  described  in  his  first  specification.  The  two 
prior  applications  for  covering  wire  with  gutta  percha,  re- 
ferred to  in  the  Patent  Office  letter  of  September  25th,  were 
that  of  John  J.  Craven,  filed  May  12th,  1848,  and  that  of 
James  Eeynolds,  filed  June  9th,  1848.  There  is  no  evidence 
that  any  one  of  the  persons  named  in  the  Patent  Office  letter 
of  September  7th  had  any  knowledge  of  the  insulating  prop- 
erties of  gutta  percha  at  an  earlier  date  than  January  31st, 
1848,  otherwise  than  as  such  knowledge  may  have  come  to 
them  from  Simpson,  nor  is  there  any  evidence  that  a  speci- 
men of  wire  covered  with  gutta  percha  was  deposited  in,  or 
exhibited  to,  the  Patent  Office,  by  Mr.  Vail,  or  any  other  per- 
son, before  January  31st,  1848.  Simpson  gave  to  the  Office 
the  date  of  November  23d,  1847,  as  the  date  of  his  invention 
of  applying  gutta  percha  to  a  telegraph  wire  as  an  insulator. 
His  application  was  rejected  on  the  ground  that  he  was  not 
the  first  to  make  such  invention.  Yet  he  was  told  by  the 
Patent  Office  that  the  pressure  of  business  in  it  was  so  great 
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that  it  conld  not  investigate  and  inform  him  whether  the 
things  it  referred  to  as  anticipating  him,  were  in  fact  before 
the  date  he  gave,  or  when  the  invention,  if  made  before  he 
made  it,  was  made,  and  that  his  application  had  received  all 
the  attention  to  which  it  was  entitled,  and  that  he  conld  either 
withdraw  it  or  appeal  from  the  decision  of  the  Office.  He 
conducted  his  application  himself  and  not  throngh  an  agent. 
During  the  year  1850,  Simpson  corresponded  with  two  differ- 
ent patent  solicitors  in  regard  to  his  application,  and  evinced, 
by  his  letters,  an  intention  to  prosecute  his  application.  On 
the  13th  of  January,  1851,  he  wrote  to  the  Patent  Office 
thus :  "  Please  pay  to  the  order  of  George  B.  Simpson,  claim- 
ant for  insulation  of  telegraph  wire,  twent/  dollars  balance 
of  patent  fee  to  be  refunded  on  rejection  of  claim."  The 
$20  was  refunded  by  the  Patent  Office  on  the  21st  of  Janu- 
ary, 1851.  The  application  for  the  patent  was  not  otherwise 
withdrawn.  He  did  not  make  any  further  communication  to 
the  Patent  Office  until  November,  1858,  nor  did  he  renew 
his  application  for  a  patent  uptil  the  24th  of  December,  1858. 
In  May,  1851,  he  went  to  Missouri,  and  remained  there  until 
the  spring  of  1852.  He  then  went  over  the  plains  to  Oregon 
or  California,  or  both,  and  went  back  and  forth,  engaged  in 
various  employments,  poor  and  unsuccessful,  until  1857.  In 
the  fall  of  1853,  he  seems  to  have  visited  Washington,  and  to 
have  had  an  interview  with  the  Commissioner  of  Patents  as 
to  his  rejected  application,  and,  in  January,  1854,  he  wrote  a 
letter  to  Mr.  Veitch,  a  gentleman  largely  interested  in  tele- 
graphy, in  which  he  says :  "  Telegraphing  has  interested  me 
since  the  idea  first  burst  upon  the  public  mind,  and,  as  regards 
insulation  of  the  wire,  I  still  claim  precedence,  having  first 
used  glass,  india  rubber  and  gutta  percha  as  early  as  the  fall 
of  1847.  *  *  *  The  right  to  use  the  gutta  percha  belongs 
to  me."  On  the  22d  of  December,  1858,  he  swore  to  the 
specification  for  a  new  application.  The  language  of  this 
specification  and  its  claim  was,  with  slightly  verbal  differences 
of  no  importance,  like  that  of  the  specification  and  claim  of 
the  patent  finally  issued.    This  specification,  with  the  new 
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application,  was  filed  in  the  Patent  Office  on  the  24th  of 
December,  1858,  and,  on  the  same  day,  a  new  fee  of  $30  was 
paid.    On  the  29th  of  December,  1858,  his  application  was 
rejected  in  a  letter  in  which  the  Patent  Office  said :  "  Insula- 
ting electrodes  in  gntta  percha  is,  you  are  aware,  well  known. 
The  degree  of  elasticity  is  wholly  optional,  regard  alone  being 
had  to  practical  results,  to  the  particular  end  in  each  case  to 
be  obtained.     The   journals  of   France,  England  and  this 
country,  for  several  years  back,  fully  treat  the  subject    Your 
claim  is#  refused."     On  the  14th  of  January,  1859,  Simpson 
wrote  to  the  Patent  Office  as  follows :  "  In  reply  to  your  note 
rejecting  my  application  for  letters  patent  for  a  i  submarine 
telegraph  cable,'  I  have  to  ask  a  reconsideration  of  the  case, 
inasmuch  as  the  scientific  journals  of  England,  France  and 
this  country  make  no  mention  of  the  insulation  of  electrodes 
in  gutta  percha  prior  to  the  1st  of  August,  1848,  and  that  I 
have  abundant  proof  of  my  discovery  and  insulation  of  the 
same  as  early  as  the  22d  of  November,  1847."     This  letter 
was  accompanied  by  an  affidavit  sworn  to  by  Simpson,  on  the 
14th  of  January,  1859,  to  the  effect  that  he  believed  himself 
to  be  "  the  original  and  first  inventor  of  the  insulation  of  the 
telegraph  wire  with  gutta  percha,  or  submarine  telegraph 
cable,  as  set  forth  in  his  specification  and  drawings  of  the 
24th  of  January,  1848,  and  of  the  22d  of  December,  1858." 
On  the  14th  of    January,   1859,  the  Patent  Office,  after 
receiving  said  letter  and  affidavit,  informed  Simpson,  bj 
letter,  that  his  " alleged  invention"  had  been  "abandoned  to 
the  public."    Thereupon  Simpson  submitted  to  the  Patent 
Office  a  statement  in  writing,  which  he  called  "  a  history  of 
the  case,"  and  also  called  attention  to  his  former  specifications 
and  models  and  to  various  letters  and  affidavits  which  accom- 
panied such  statement.    In  this  "  history  of  the  case,"  which 
was  sent  by  him  to  the  Patent  Office  on  the  19th  of  January, 
1859,  he  gives  the  22d  of  November,  1847,  as  the  date  of  the 
conception  of  his  invention,  and  alleges  that,  in  November 
and  December,  he  made  a  model  of  metallic  wire  covered  or 
insulated  with  cotton  thread,  wooden  beads  and  india  rubber 
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hose,  and  drew  his  first  specification.  He  recites  the  making 
of  his  first  application,  the  making  and  filing  of.  his  second 
specification,  the  filing  of  his  application  of  April  2d,  1849, 
its  rejection  and  the  withdrawal  of  the  fee.  He  says :  "  On 
the  2l8t  day  of  January,  1851, 1  withdrew  the  patent  fee,  all 
the  models,  drawings  and  papers  connected  with  it  remain- 
ing in  the  Office.  Thus  the  case  remained  till  1858."  He 
also  states,  that,  on  the  12th  of  November,  1858,  he  withdrew 
his  original  specification  from  the  Patent  Office,  for  the  pur- 
pose of  renewing  his  application ;  that  he  was  informed  by 
the  Office  that  no  drawings  of  his  could  be  found  earlier  than 
those  belonging  to  his  application  of  April  2d,  1849,  and  that 
his  original  models  could  not  be  found  in  the  Office ;  and 
that  the  necessity  of  procuring  evidence  as  to  such  drawings 
and  models  delayed  for  a  time  the  making  of  his  application 
of  December  24th,  1858.  He  then  recites  the  filing  of  that 
application,  its  rejection  on  the  29th  of  December,  1858,  the 
contents  of  his  letter  to  the  Patent  Office  of  January  14th, 
1859,  and  thp  fact  of  the  rejection  of  his  application  on  that 
day,  on  the  ground  that  his  invention  had  been  abandoned  to 
the  public.  He  states,  that,  on  the  24th  of  November,  1849, 
he  paid  to  Mr.  Day  the  $20  which  was  to  be  refunded  by  the 
Patent  Office.  In  reply  to  the  allegation  of  abandonment, 
he  adduces,  as  evidence  that  he  did  not  abandon  his  invention, 
the  fact  that  he  wrote  a  letter  to  Mr.  Day  on  the  21th  of  No- 
vember, 1849,  stating  that  his  "  decision "  in  that  instance 
did  not  necessarily  imply  a  total  surrender  of  his  claim,  and 
asserting  that  his  claim  was  valid.  Day  had  written  to  him, 
on  the  19th  of  November,  1849,  regretting  his  "  decision  "  in 
regard  to  his  application  for  a  patent,  and  he,  in  reply,  tells 
Day  that  he  had  duly  considered  Day's  letter,  and  that  it  offered 
nothing  which  would  induce  him  to  change  his  "  decision." 
This  "  decision,"  even  if  it  was  a  decision  not  to  then  take  any 
further  steps  in  regard  to  his  application,  by  pressing  it  on  the 
Patent  Office,  or  appealing,  or  availing  himself  of  other  means 
of  redress,  was  accompanied  by  the  declaration  that  he  did  not 
abandon  his  invention  or  his  claim.     He  further  states  that 
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he  was  not  able  to  defray  the  expense  incident  to  a  success- 
ful prosecution  of  his  claim ;  that  his  correspondence  with 
the  Patent  Office  from  November  23d,  1847,  to  the  with- 
drawal of  the  patent  fee  in  1851,  shows  that  his  application 
of  1858  is  not  affected  by  the  objections  or  decisions  of  the 
Office ;  and  that,  if  it  should  still  be  argued  that  his  claim 
was  abandoned  to  the  public  by  the  withdrawal  of  the  patent 
fee,  and  that  the  public  were  not  properly  notified  by  him 
not  to  appropriate  his  invention  to  its  use,  he  suggests  that 
the  newspaper  publications  in  1848  were  a  legal  bar  to  such 
action  on  the  part  of  the  public,  inasmuch  as  those  publica- 
tions asserted  his  claim  and  that  he  had  taken  the  proper 
steps  to  secure  a  patent,  and  that  the  public  had  never  since 
been  notified  to  the  contrary.  Such  were  the  contents  of  his 
"  history  of  the  case."  As  a  consequence  of  Mr.  Simpson's 
appeal  or  representations  his  application  was  examined  by 
three  officials  in  the  Patent  Office,  who,  on  the  22d  of  Jan- 
uary, 1859,  made  a  report  in  writing  upon  it  to  the  Commis- 
sioner of  Patents.  That  report  states,  that  Simpson  first  duly 
applied  for  a  patent  for  insulating  telegraph  wires,  by  coat- 
ing them  with  gutta  percha,  on  the  2d  of  April,  1849 ;  that  the 
application  was  rejectecLon  the  7th  of  September,  1849;  that 
he  took  no  appeal  from  the  decision,  as  provided  by  law ; 
that,  on  the  21st  of  January,  1851,  the  application  was  duly 
withdrawn ;  that,  from  that  date,  he  took  no  steps  to  secure  a 
patent,  until  November  15th,  1858,  when  he  wrote  a  letter  to 
the  Patent  Office  on  the  subject ;  that  he  afterwards  filed  his 
application  of  December  24th,  1858 ;  that  it  was  rejected  on 
the  29th  of  December,  1858,  for  the  reasons  then  assigned ; 
and  that  it  was  again  rejected  by  the  letter  of  the  #  Office  of 
January  14th,  1859.  The  report  then  says :  "  The  ground  of 
objection  to  the  application  now  in  question  is,  that  the  al- 
leged invention  had  been  in  public  and  common  use  for  more 
than  two  years  (in  fact  for  many  years)  prior  to  his  present 
application ;  that,  for  years  past,  and  before  this  application 
was  made,  the  public  journals  in  France,  England  and  the 
United  States  have  contained  a  record  of  the  employment  of 
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gntta  percha  for  insulating  telegraphic  wires ;  that  such  wires 
are  dow  and  have  been,  so  insulated,  notoriously  in  use  in  the 
United  States,  which  use  must,  by  reason  of  such  notoriety, 
have  come  to  the  knowledge  of  the  applicant ;  and  that  the 
fact  that  he  has  suffered  for  more  than  seven  years,  (from 
January  21st,  1851,  to  November  15th,  1858,)  said  invention 
eo  to  be  used  without  taking  any  steps  to  prosecute  his  claim 
to  a  patent,  in  law  constitutes  such  use  as  having  been  made 
with  his  consent  and  allowance,  thus,  by  his  own  act,  work- 
ing an  abandonment  of  his  invention  to  the  public.  The  au- 
thorities in  support  of  such  ground  of  objection. are  abun- 
dant and  need  not  here  be  cited.  We  think  the  application 
should  be  finally  rejected,  and  so  recommend."  On  the  2d 
of  February,  1859,  this  report  was  confirmed  by  the  Commis- 
sioner of  Patents  and  the  application  was  rejected,  and  on  the 
next  day  Simpson  was  informed  of  the  decision.  On  the  8th 
of  October,  1859,  he  made  another  application  to  the  Patent 
Office  for  a  patent,  on  a  specification  like  the  one  of  December, 
1858,  and  paid  a  new  fee  of  $30.  In  a  paper  filed  by  him  in 
the  Office  on  the  11th  of  October,  1859,  and  called  "  Reasons 
why  a  patent  should  issue  to  me,"  he  states,  that  the  fact 
that  the  decisions  of  the  Office  ir^  his  case,  in  1849,  were 
made,  entitle  him  to  the  benefit  of  the  law  as  it  would  have 
been  if  the  Office  had  then  granted  his  patent.  On  the  24th 
of  October,  1859,  the  Office  advised  him,  that  there  did  not 
appear  to  be  sufficient  reason  for  reversing  the  decision  of 
the  Office  of  January  14th,  1859  ;  that  the  papers  furnished 
by  him  did  not  "justify  non-abandonment;"  and  that  his 
claim  was  refused.  On  the  next  day  he  wrote  to  the  Office, 
acknowledging  the  receipt  of  its  letter  of  the  day  before,  and 
said :  "  Before  appealing  from  your  decision,  I  would  inquire 
on  what  proof  of  abandonment  to  the  public  does  the  Office 
base  its  decision."  On  the  4th  of  November,  1859,  the 
Office,  in  reply,  referred  him  to  the  law  and  practice  of  the 
Office,  that,  when  an  alleged  invention  had  been  completed, 
"  and  been  in  public  use  for  more  than  two  years,  with  the 
knowledge  and  consent,  (i.  e.}  not  protesting,)  the  invention 
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cannot  be  patented."  It  added :  "  Your  mode  of  insulating 
electrodes  with  gutta  percha  has  been  in  public  use  many 
years,  and  is,  therefore,  within  the  scope  and  meaning  of  the 
law  referred  to."  On  the  26th  of  November,  1859,  the 
Office,  in  a  letter  to  Simpson,  said :  "  There  do  not  appear  to 
have  been  just  grounds  for  the  rejection  of  your  application, 
as  per  official  letter  of  1849,  and,  therefore,  the  patent  was, 
as  far  as  known  to  this  Office,  rejected  upon  insufficient 
grounds,  and,  had  the  matter  been  pressed  to  the  final  decis- 
ion then,  it  would  have  been  granted,  it  is  believed.  But 
this  Office  is  bound  to  refuse  it  now,  by  virtue  of  a  Statute 
expressly  prohibiting  a  grant,  provided  the  invention  has  been 
more  than  two  years  in  public  use  with  the  knowledge  and 
consent  of  the  inventor,  which,  in  your  case,  is  not  denied. 
Your  remedy,  at  the  time  of  rejection,  lay  in  an  appeal,  which 
was  not  taken.  This  would  have  set  aside  the  decision  of  the 
Commissioner,  or,  even  if  not,  then,  having  exhausted  the 
means  given  you  by  the  law  to  obtain  justice,  it  would  have 
thrown  the  fault  on  this  Office,  and  it  would  be  bound  to  cor- 
rect its  own  error.  There  seems  but  one  course  left,  and,  un- 
less a  special  Act  removes  the  aforesaid  disability,  the  case 
must  stand  rejected."  On  the  4th  of  April,  1860,  Simpson 
addressed  a  letter  to  the  Office,  insisting  that  he  had  not 
abandoned  his  invention  before  he  applied  for  a  patent,  that 
the  mere  withdrawal  of  the  fee  was  not  an  abandonment,  and 
that,  as  the  Office  had  acknowledged  that  the  application  was 
rejected  in  1849  on  insufficient  grounds,  it  ought  to  correct 
its  own  error.  Subsequently,  a  Board  of  three  persons  in  the 
Patent  Office  examined  the  application,  and  reported  on  it  as 
follows:  "The  present  application  was  filed  October  8th, 
1859,  and,  in  our  opinion,  a  patent  should  be  refused  upon  it, 
for  the  reasons  stated  by  us  in  regard  to  the  application  of 
1858.  On  the  ground,  then,  that  this  applicant  has  aban- 
doned his  invention  to  the  public,  we  recommend  that  a  pat- 
ent on  this  application  be  refused."  On  the  9th  of  May,  1860, 
the  Commissioner  confirmed  that  report  and  refused  the  pat- 
ent, and  Simpson  was  notified  of  such  decision  on  the  15th  of 
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May,  1860.  At  that  time,  under  the  provisions  of  the  7th 
section  of  the  Act  of  July  4th,  1836,  (5  (7.  S.  Stat,  at  Largey 
119,)  as  modified  by  the  11th  section  of  the  Act  of 
March  3d,  1839,  (Id.y  354,)  and  as  further  modified  by 
the  1st  section  of  the  Act  of  August  30th,  1852,  (10  Id.> 
75,)  Simpson  had  a  right  to  appeal  from  the  decision  of 
the  Commissioner  rejecting  his  application,  to  one  of  the 
Judges  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia.  He  appears  to  have  taken  such  an 
appeal  to  Judge  Dunlop,  of  that  Court,  for,  the  papers  on  his 
final  application  show,  that,  on  the  9th  of  April,  i861,  Judge 
Dunlop  affirmed  the  Commissioner's  decision  of  May  9th, 
I860,  and  overruled  all  the  reasons  of  appeal.  During  the 
years  1861, 1862,  1863,  1864  and  1865,  Simpson  was  persist- 
ent in  urging  his  application  upon  the  attention  of  the  then 
Commissioner  of  Patents,  both  personally  and  by  letter.  He 
also  applied  to  Congress  for  relief.  On  the  11th  of  Febru- 
ary, 1&62,  he  presented  to  the  House  of  Representatives  a 
petition  for  a  patent  for  his  invention.  On  the  7th  of  March, 
1862,  the  Committee  on  Patents  reported  a  bill  authorizing 
the  Commissioner  of  Patents  to  rehear  his  application  and  to 
grant  it,  as  if  it  had  never  been  heard  or  decided.  The  bill 
was  passed  by  the  House  on  the  2d  of  May,  1862.  On  the 
5th  of  May  it  was  sent  to  the  Senate  and  referred  to  the 
Committee  on  Patents.  On  the  10th  of  July,  it  was  reported 
from*  that  Committee.  On  the  15th  and  17th  of  July,  1862, 
it  was  considered  by  the  Senate,  but  was  not  passed.  On  the 
4th  of  May,  1866,  Simpson  filed  the  application  on  which  the 
patent  was  granted.  He  swore  to  the  specification  on  that 
day.  On  the  15th  of  August.  1866,  the  application  was  re- 
jected, in  a  letter  from  the  Office,  which  stated,  that,  as  the 
ground  theretofore  taken  by  the  Office,  of  abandonment,  had 
heen  sustained  by  the  decision  of  the  Court,  it  was  not  com- 
petent for  the  Office  to  go  behind  that  decision,  which  must 
be  regarded  as  final,  so  far  as  the  Office  was  concerned,  so 
long  as  it  remained  unreversed  by  a  higher  tribunal.  In  re- 
ply, Simpson,  on  the  17th  of  August,  wrote  to  the  Office, 
claiming  that  the  Office  could  revise  the  entire  case  and  grant 
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a  patent,  if  it  should  find  that  the  prosecution  of  the  applica- 
tion had  been  continuous ;  that  the  withdrawal  of  the  fee  was 
not  an  abandonment  of  the  claim ;  and  that  there  was  no 
proof  of  abandonment.     On  the  25th  of  August,  the  Office 
replied,  that  it  had  no  power  to  review  the  decision  of  Judge 
Dunlop ;  that,  by  the  11th  section  of  the  Act  of  March  3d, 
1839,  it  was  provided,  that  his  decision  should  govern  the 
further  proceedings  of  the  Commissioner  in  the  case ;  that 
his  decision  was,  that  the  rights  of  Simpson  were  forfeited  by 
abandonment  of  the  invention ;  and  that,  while  such  decision 
stood  unreversed,  it  must  govern,  and  the  Office  must  decline 
the  further  consideration  of  his  claim.     The  application  was 
then  considered  by  the  examiners  in  chief,  on  appeal,  and 
they,  on  the  9th  of  April,  1867,  affirmed  the  former  action  of 
the  Office,  and  decided  that  the  application  should  be  refused 
The  application  was  then  examined  by  Mr.  Hedrick,  an  exam- 
iner in  the  Patent  Office,  who,  on  the  7th  of  May,  1867,  made 
the  following  report  to  the  Commissioner  of  Patents:   "I 
have  examined  the  arguments  and  papers  in  the  application  of 
George  B.  Simpson,  for  improved  insulator  for  submarine  and 
other  telegraphic  lines.     I  have#especially  examined  the  ques- 
tion of  novelty  at  the  time  of  the  first  application  to  the 
Office,  and  find  that  the  invention  was  then  new,  and  was 
sufficiently  important  to  entitle  the  applicant  to  a  patent.    I 
have  also  examined  the  papers  submitted  by  the  inventor  to 
show  that  he  never  abandoned  his  claim,  and  only  withdrew 
his  application  under  protest,  and  that,  therefore,  nothing 
more  than  constructive  abandonment  can  be  made  out  against 
him.     The  whole  case  is  a  very  extraordinary  one.    There 
seems  to  be  no  doubt,  that  the  invention  was  one  that  de- 
served a  patent,  and  that  the  inventor  did  what  should  have 
entitled  him  to  a  patent,  and  the  Office  has,  at  various  times, 
held  that  opinion,  but  has  always,  either  from  mistake  as  to 
the  character  of  the  invention,  as  in  the  first  instance,  or  from 
the  idea  that  there  was  a  constructive  abandonment,  refused 
it  to  him,  whilst  the  inventor  has  at  all  times,  and  against  all 
adverse  opinions  from  official  and  unofficial  quarters,  asserted 
that  he  was  entitled  to  and  should  receive  a  patent  for  his  in- 
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vention.  This  has  been  continued  for  near  twenty  years, 
until  the  invention  is  in  general  use  and  the  public  acting  in 
the  belief  that  the  invention  is  public  property."  The  pat- 
ent was,  on  the  10th  of  May,  ordered  to  issue,  and  was  issued 
on  the  21st  of  May,  1867.  Simpson  had  become  a  paymaster 
m  the  United  States  ^Army,  and,  while  such,  died  at  New 
Orleans,  of  yellow  fever,  on  the  5th  of  October,  1867. 

The  principal  defence  pressed  on  the  question  of  novelty, 
is  the  alleged  prior  invention  of  John  J.  Craven.  I  have 
carefully  considered  the  evidence  on  this  subject,  and  am  of 
opinion  that  it  does  not  show  that  Craven's  invention  was 
made  earlier  than  at  a  date  subsequent  to  the  filing  in  the 
Patent  Office  by  Simpson  of  a  description  of  his  invention. 

The  publication  in  Dingler's  Polytechnic  Journal  of  1848 
gives  an  account  merely  of  experiments  then  in  progress  and 
not  of  a  completed  invention,  even  if  the  part  of  it  in  question 
was  published  prior  to  Simpson's  invention,  and  it  does  not 
set  forth  the  insulating  or  non-conducting  property  of  gutta 
percha,  for  use  with  a  telegraphic  wire  under  water.  The 
patents  of  Cook  and  Brooman  do  not,  either  separately  or  to- 
gether, show  Simpson's  invention.  The  patent  of  Wharton 
shows  only  the  use  of  gutta  percha  as  a  substitute  for  leather, 
and  makes  no  mention  of  its  insulating  or  non-conducting 
property  in  reference  to  electricity.  Nothing  is  adduced 
which  anticipates  Simpson's  invention  in  point  of  time,  as 
that  invention  has  hereinbefore  been  construed. 

The  bill  sets  forth,  that  the  improvement  invented  by 
Simpson  u  was  not  at  the  time  of  his  application  for  a  patent 
therefor  in  public  use  or  on  sale,  with  his  consent  and  allow- 
ance." It  also  states,  that  Simpson,  being  the  inventor,  made 
application  for  a  patent  for  his  invention,  and  that  such  pro- 
ceedings were  thereon  had,  that  the  patent  was  issued.  The 
bill  does  not  set  forth  any  date  as  the  date  of  the  application 
to  which  it  refers.  The  answer  denies  that  the  improvement 
of  Simpson  "  was  not,  at  the  time  of  his  application  for  a  pat- 
ent therefor,  in  public  use  or  on  sale  with  his  consent  or  al- 
lowance."    It  also  alleges,  that  the  patented  improvement 
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has  been,  for  more  than  two  years  before  Simpson's  applica- 
tion for  a  patent  therefor,  in  public  and  common  use  in  the 
United  States,  without  any  notice  on  the  part  of  Simpson 
that  he  claimed  to  be  the  first  and  original  inventor  thereof, 
and  without  any  objection  on  his  part,  but,  on  the  contrary, 
with  his  knowledge  of  and  acquiescence  in  such  common  use, 
and  with  his  consent  and  allowance ;  and  that,  if  he  was  the 
first  inventor  of  such  improvement,  or  ever  had  any  right  to 
a  patent  for  it,  he  wilfully  and  without  excuse  and  for  many 
years  delayed  and  forbore  to  apply  for  a  patent  for  it,  and 
abandoned  it  and  his  right  to  have  a  patent  for  it,  and  dedi- 
cated it  to  the  public,  and,  meantime,  it  became  known  to  the 
public  and  the  defendant  from  other  sources.  The  answer 
states  no  date  as  the  date  of  the  application.  Its  language, 
properly  construed,  sets  up  a  loss  of  the  right  to  a  patent  by 
acquiescence  in  use,  laches,  abandonment  or  dedication,  be- 
fore the  application  for  a  patent  and  not  afterwards. 

The  patent  in  this  case,  being  issued  before  the  Patent 
Act  of  1870  was  passed,  is  to  be  adjudicated  under  the  Act  of 
1836,  before  cited,  and  the  Acts  amending  the  same.  The 
7th  section  of  the  Act  of  1836,  (5  U.  S.  Stat,  at  Large,  119.) 
provides,  that,  if  the  Commissioner  of  Patents  shall  decide 
that  the  invention  covered  by  an  application  for  a  patent  is 
not  new,  he  shall  notify  the  applicant  thereof,  giving  him 
such  references  as  may  be  useful  "  in  judging  of  the  propriety 
of  renewing  his  application,"  or  of  altering  his  specification,-  so 
as  to  embrace  only  what  is  new.  The  statute  then  proceeds: 
"  In  every  such  case,  if  the  applicant  shall  elect  to  withdraw 
his  application,  relinquishing  his  claim  to  the  model,  he  shall 
be  entitled  to  receive  back  twenty  dollars,  part  of  the  duty 
required  by  this  Act,  on  filing  a  notice  in  writing  of  such  elec- 
tion in  the  Patent  Office,  a  copy  of  which,  certified  by  the 
Commissioner,  shall  be  a  sufficient  warrant  to  the  treasurer 
for  paying  back  to  the  said  applicant  the  said  sum  of  twenty 
dollars.  But,  if  the  applicant  in  such  case  shall  persist  in  his 
claim  for  a  patent,  without  any  alteration  of  his  specification 
he  shall  be  required  to  make  oath  or  affirmation  anew,  in 
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manner  as  aforesaid."  The  statute  then  provides,  that  if  the 
specification  and  claim  shall  not  have  been  so  modified  as,  in 
the  opinion  of  the  Commissioner,  shall  entitle  the  applicant  to 
a  patent,  he  may,  on  appeal,  and  on  request  in  writing,  have 
the  decision  of  a  board  of  three  examiners,  as  to  the  propriety 
of  the  Commissioner's  decision,  the  board  or  a  majority  of 
them  having  power  to  reverse  such  decision,  either  in  whole 
or  in  part,  and  it  being  declared  that  the  Commissioner  shall 
be  governed  by  the  opinion  of  the  board  in  the  further  pro- 
ceedings to  be  had  on  the  application.  By  the  11th  section 
of  the  Act  of  March  3d,  1839,  (5  U.  S.  Stat  at  Large,  354,) 
the  Chief  Justice  of  the  District  of  Columbia  was  designated 
as  the  officer  to  hear  such  appeals,  instead  of  the  board  of  ex- 
aminers. By  the  1st  section  of  the  Act  of  August  30th, 
1852,  (10  U.  S.  Stat,  at  Large^  75,)  it  was  provided  that  such 
appeals  might  also  be  made  to  either  of  the  assistant  judges 
of  the  Circuit  Court  of  the  District  of  Columbia. 

The  papers  filed  by  Simpson  in  the  Patent  Office,  Janua- 
ry 31st,  1 848,  embraced  a  petition  for  a  patent,  a  specifica- 
tion, an  oath  thereto,  and  a  drawing.  There  was  no  model 
filed,  or  fee  paid.  Those  papers  remained  in  the  Patent  Of- 
fice, continuously,  until  the  12th  of  November,  1858,  when 
Simpson  procured  them  from  the  Office  for  the  purpose  of 
making  his  renewed  application  of  December  24th,  1858. 
An  applicant  always  had  the  privilege  of  amending  his  speci- 
fication. Under  that  privilege,  Simpson  filed  his  amended 
specification  of  February  21st,  1848.  His  application  of 
April  2d,  1849,  consisted  of  a  petition,  specification,  oath 
thereto,  drawing,  model,  andVa  fee  of  $30,  and  was  made 
complete  on  the  16th  of  June,  1849.  The  specification  on 
that  application  was  entirely  sufficient  in  its  description  of 
the  mode  of  preparing  the  gutta  percha  to  cover  the  wire, 
and  of  the  mode  of  insulating  the  wire  with  the  covering  of 
gutta  percha,  whatever  may  be  said  of  the  sufficiency,  with- 
out amendment,  of  the  prior  two  specifications.  The  specifi- 
cation of  1849  is  not  as  detailed  as  those  which  followed  it, 
but  is  substantially  the  same,  as  regards  the  preparation  of  the 
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gutta  percha,  and  the  coating  of  the  wire  with  it.     There  is 
no  ground  for  any  allegation,  that  Simpson's  invention  was  in 
pnblic  use  for  more  than  two  years  before  April,  1849,  or 
even  June,  1849,  or  that  he  abandoned  or  dedicated  it  to  the 
public  before  either  of  those  dates.     Ilis  specification  of  1849 
is  fairly  to  be  considered,  for  the  purposes  of  this  suit,  as  an 
amendment  of  his  two  specifications  of  1848,  and  the  applica- 
tion of  January,  1848,  is  to  be  regarded  as  an  application 
completed  in  1849,  in  such  wise  that  the  application  made  in 
January,  1848,  is  to  be  regarded  as  a  continuous  application, 
rejected  in  October,  1849.    By  the  statute,  as  it  stood  at  the 
latter  date,  the  applicant,  on  the  rejection  of  his  application 
for  want  of  novelty,  which  was  the  ground  of  such  rejection 
of  Simpson's  application,  had  placed  before  him  two  alterna- 
tives.    One  was  to  elect  to  withdraw  his  application,  where- 
upon, on  filing  a  notice,  in  writing,  of  such  election,  he  would 
be  entitled  to  receive  back  $20.     The  other  was  to  persist  in 
his  claim  for  a  patent,  whereupon,  on  filing  a  new  oath,  he 
could  take  an  appeal.    If  he  did  not  file  a  notice  of  his  elec- 
tion to  withdraw  his  application,  he  was  to  be  regarded  as 
persisting  in  his  claim  for  a  patent.    In  the  present  case, 
Simpson  did  not  file  any  notice  of  his  election  to  withdraw 
his  application,  or  any  notice  that  he  withdrew  his  applica- 
tion.    He  asked  for  the  $20,  without  withdrawing  his  appli- 
cation, and,  although  the  Office  was  not  authorized  to  pay 
him  back  the  $20  unless  he  withdrew  his  application,  it  did 
so.     The  Office  may  have  regarded  the  request  for  the  $20 
as  equivalent  to  a  withdrawal  of  the  application,  but  the  stat- 
ute is  distinct,  and  a  request  to  be  paid  u  twenty  dollars  bal- 
ance of  patent  fee,  to  be  refunded  on  rejection  of  claim," 
cannot  be  construed  as  a  withdrawal  of  the  application,  even 
though  the  $20  was  refunded  and  accepted.     The  statute  is 
plain,   and   the   applicant  may  have  intentionally  refrained 
from  withdrawing  his  application,  while,  if  the  Office  had  in- 
formed him  that  the  $20  would  not  be  refunded  unless  he 
first  filed  a  withdrawal  of  his  application,  he  might  have  re- 
fused to  file  such  withdrawal,  lest  it  might  prejudice  his 
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rights.  He  left  all  the  papers  in  the  Patent  Office.  .  Accord- 
ing to  his  own  statement,  he  had  refunded  to  Day  the  $20 
fourteen  months  before  he  received  it  back  from  the  Patent 
Office.  Therefore,  when  he  asked  the  Office  for  the  $20,  it 
must  have  been  solely  because  of  his  need  of  money.  There 
is  no  act  or  declaration  of  his,  in  connection  with  the  refund- 
ing of  the  $20,  that  can  be  construed  into  an  abandonment  of 
his  application,  or  of  his  invention. 

Nor  is  there  any  evidence  of  any  affirmative  abandonment 
of  his  invention,  between  October,  1849,  and  December, 
1858.  There  is  nothing  but  the  lapse  of  time.  As  to  that, 
the  evidence  shows  that  he  was  poor,  during  all  that  time. 
He  might  have  taken  an  appeal  from  the  decision  of  October, 
J  849,  but  the  treatment  he  had  received  from  the  Patent  Of- 
fice, afterwards  acknowledged  by  it  to  have  been  wrong  and 
unjust,  and  the  array  of  distinguished  names  in  telegraphy, 
presented  by  the  Office  to  discourage  him,  with  statements 
showing  how  greatly  the  Office  relied  on  information  received 
from  them,  might  well  have  deterred  him  from  entering,  at 
the  time,  on  a  further  contest.  The  evidence  shows,  that, 
from  1849  to  1858,  he  was  always  poor ;  that  he  went  to  the 
Pacific  coast  to  better  his  pecuniary  condition ;  and  that  he 
worked  his  way  out  there.  Under  all  the  circumstances,  his 
application  of  1858  must  be  considered,  not  as  a  new  applica- 
tion, but  as  a  continuation  of  hjs  prior  applications  ;  and  so 
must  his  applications  of  1859  and  1866.  From  1858  to  1866, 
the  efforts  of  Simpson  to  procure  the  allowance  of  his  claim 
to  a  patent  were  continuous  and  persistent,  and  no  laches  can 
be  imputed  to  him,  nor  is  any  ground  shown  for  holding  that 
he  abandoned  his  invention  after  1858. 

In  Adams  v.  Jones,  (i  Fisher's  Patent ,  Cases,  5^7,)  Mr. 
Justice  Grier  says,  that,  by  the  application  filed  in  the  Patent 
Oflice,  the  inventor  makes  a  full  disclosure  of  his  invention, 
and  gives  public  notice  of  his  claim  for  a  patent ;  and  that  the 
delay  afterward  interposed  by  the  mistakes  or  obtuseness  of 
public  officers,  where  gross  laches  cannot  be  imputed  to  tho 
applicant,  cannot  affect  his  right.    In  that  case,  an  application 
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was  made  in  1850,  and  was  never  withdrawn,  and  the  patent 
was  granted  in  1857,  and  was  sustained. 

The  case  of  Dental  Vulcanite  Co.  v.  Weatherbee,  (2  Clifford, 
555,)  was  decided  by  Mr.  Justice  Clifford,  on  the  Cummmgs 
patent  of  1864,  reissued  twice  in  1865.    The  first  application 
was  made  in  1855,  and  it  was,  after  three  examinations,  finally 
rejected  on  appeal,  by  the  Commissioner  of  Patents,  in  lS5tf. 
It  was  not  further  appealed,  and  was  not  renewed  till  1864, 
when  a  new  application  was  filed,  on  which  the  patent  was 
issued.    In  the  interval  between  the  filing  of  the  original 
application  and  that  of  1864,  the  invention  had  gone  into  use 
to  a  considerable  extent,  with  the  knowledge  and  consent  of 
the  applicant.     There  was  no  withdrawal  of  the  application, 
and  no  evidence  of  an  intent  to  abandon  the  invention,  except 
inference  from  the  above  facts.    It  was  urged  in  opposition 
to  the  validity  of  the  patent,  that  Cummings  had  abandoned 
his  invention,  because,  after  the  rejection  of  his  application 
in  1856,  he  did  not  appeal  or  apply  anew  until  1864.    In  de-. 
ciding  on  this  point,  Mr.  Justice  Clifford  says:    "Strong 
doubts  are  entertained  whether  any  new  application  was  nec- 
essary ;  but,  if  it  was,  it  is  believed  to  be  well  settled,  that 
the  second  application  must  be  regarded  as  having  been  filed 
in  aid  of.  the  first,  on  which  the  rejection  took  place.    (God- 
frey v.  Earned,  1  Wall.,  317.)    Actual  abandonment  is  not 
satisfactorily  proved."    The  patent  was  sustained.     The  same 
Judge  made  a  like  ruling  on  the  same  patent,  in  Goodyear 
Dental  Vulcanite  Co.  v.  Gardiner,  (3  Clifford,  408,  415.)  and 
eo  did  Judge  Shepley,  in  Goodyear  Dental  Vulcanite  Co.  v. 
Smith,  (1  Holmes,  354*)  and  Mr.  Justice  Hunt,  in  Goodyear 
Dent<d  Vulcanite  Co.  v.  Root,  (6  Off.  Gaz.  of  Patent  Office, 
154,)  and  Judge  Emmons,  in  Goodyear  Dental  Vulcanite  Co, 
v.  Willis,  (7  Id.,  41.)    The  Supreme  Court  of  the  United 
States,  in  Smith  v.  Goodyear  Dental  Vulcanite  Co.,  (3  Otto* 
486,)  sustained  the  Cummings  patent  against  the  same  objec- 
tion, holding  that  the  application  of  1864  was  to  be  regarded 
as  a  continuation  of  the  application  of  1855.     The  case  of 
Cummings  was,  in  all  substantial  features,  like  the  present 
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case.  He  did  not  withdraw  any  part  of  the  fee  originally 
paid,  but  it  has  been  shown,  that  withdrawing  part  of  the  fee, 
in  the  case  of  Simpson,  is  not  to  be  regarded  as  a  withdrawal 
of  the  application.  The  whole  matter  is  summed  up  by  Mr. 
Justice  Strong,  in  delivering  the  opinion  of  the  Court,  in  the 
case  last  cited,  in  these  words :  u  We  are  not  aware  that  filing 
a  second  petition  for  a  patent,  after  the  first  has  been  rejected, 
has  ever  been  regarded  as  severing  the  second  application 
from  the  first,  and  depriving  the  applicant  of  any  advantage 
he  would  have  enjoyed  had  the  patent  been  granted  without 
a  renewal  of  the  application.  The  contrary  was  decided  by 
the  Circuit  Court  for  the  Southern  District  of  Ohio,  in  Bell 
t.  Daniels,  (1  Fish.,  372,)  and  in  Blandy  v.  Oriffith  et  aL, 
(3  Id.,  609 ;)  and  these  decisions  are  founded  in  justice  and 
sound  reason."  It  was  proved,  in  the  Cummings  case,  that, 
between  the  rejection  of  1856  and  the  application  of  1864, 
his  invention  had  come  into  general  public  use.  In  the  pres- 
ent case,  there  is  no  proof  that  any  use  in  public  of  Simpson's 
invention  was  at  any  time  made  with  his  consent,  allowance, 
or  acquiescence. 

In  the  case  of  Johnsen  v.  Fassman,  (1  Woods,  138,)  an  ap- 
plication made  in  1856  was  rejected  in  1857,  for  want  of  nov- 
elty. The  applicant  took  no  further  steps  till  1S66,  when  he 
took  an  appeal,  which  resulted  in  the  granting  of  a  patent. 
Meantime,  patents  for  substantially  the  same  invention  were 
issued  to  other  inventors.  During  four  of  the  nine  years  the 
applicant  was  a  citizen  of  a  State  in  rebellion.  There  was  no 
withdrawal  of  his  application.  It  wa6  held  that  no  direct  or 
implied  abandonment  was  shown. 

In  McMillin  v.  Barclay,  (5  tisherh  Patent  Cases,  189,) 
an  application  was  made  in  1855,  and  was  finally  rejected  in 
1856,  on' appeal  to  the  Commissioner  of  Patents.  It  was  not 
withdrawn,  but  nothing  more  was  done  in  regard  to  it  until 
1867,  when  the  specification  was  amended,  and,  on  further 
consideration,  a  patent  was  granted.  Judge  McKennan  held 
that  there  was  no  abandonment,  express  or  implied,  and  that 
the  lapse  of  time  was  satisfactorily  explained. 
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In  Bevin  v.  The  East  Hampton  Bell  Co.,  (9  Blatchf.  C. 
C.  H.,  50,)  an  application  was  made  in  1852  and  rejected  two 
months  afterwards.  The  next  month  the  applicant  took  from 
the  Patent  Office  his  application  and  all  the  papers  connected 
with  it,  except  one  drawing,  but  made  no  formal  withdrawal. 
He  never  returned  those  papers.  For  ten  years  he  did  noth- 
ing more.  During  that  time  the  invention  went  into  open 
and  notorious  use,  in  his  own  neighborhood  and  under  his 
own  eyes,  and  so  continued  for  ten  years,  without  remon- 
strance from  him.  lie  was  not  poor,  and  was  engaged  in  a 
successful  business.  In  1862,  he  made  a  new  application,  and 
a  patent  was  granted  in  1869.  It  was  held  that  he  had  aban- 
doned his  application  of  1852.  Great  stress  was  laid  by  the 
Court  on  the  fact  of  the  taking  of  all  the  papers  from  the 
Patent  Office,  and  withholding  them, -and  on  the  fact  of  such 
use  of  the  invention,  and  on  the  fact  of  the.  absence  of  pov- 
erty. The  present  case  differs  from  the  Bevin  case  in  the 
particulars  just  referred  to. 

The  case  of  Marsh  v.  SayUs,  (5  Fishers  Patent  Cases, 
610,)  holds,  that,  where  an  application  was  rejected,  and  twen- 
ty dollars  of  the  fee  was  refunded,  and  then  there  was  a  delay 
of  eighteen  years  before  the  application  was  renewed,  and  no 
attempt  is  made  to  explain  the  delay,  it  wiil  be  held  that 
there  was  an  abandonment  of  the  invention  to  the  public. 
That  is  not  the  present  case. 

In  Consolidated  Fruit  Jar  Co.  v.  Wright,  (4  Otto,  92,) 
the  invention  was  completed  in  1859,  and  no  application  was 
made  for  a  patent  till  1368.  It  was  held  that  the  facts 
showed  abandonment  before  the  application.  No  sufficient 
reason  for  the  delay  was  given.  There  was  no  proof  of  want 
of  pecuniary  means,  and  there  was  proof  of  use  by  the  public 
for  more  than  two  years  before  the  application.  The  case  is 
unlike  that  of  Simpson. 

In  The  United  States  Rifle  Co.  v.  The  Whitney  Arms 
Co.,  (14  Blatchf.  C.  C.  M.,  94,)  the  answer  set  up,  as  a  de- 
fence, that  the  patent  was  applied  for  in  1868,  and  that  the 
invention  had  for  more  than  two  years  before  that  date  been 
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in  public  use  and  on  Bale  with  the  consent  and  allowance  of 
the  inventor,  Cochran,  and  that,  prior  to  that  date,  it  had 
been  abandoned  to  the  public.  Cochran  applied  for  a  patent 
for  the  invention,  an  improvement  in  breech-loading  guns,  in 
1859.  It  was  rejected  within  a  month.  He  took  no  appeal 
from  the  rejection  by  the  primary  examiner,  and,  one 
year  and  twelve  days  after  the  rejection,  he  withdrew  the  ap- 
plication and  received  a  refund  of  $20.  In  1868,  he  filed  a 
new  application,  which  was  rejected  on  the  ground  of 
abandonment.  The  Commissioner  affirmed  such  decision,  but 
it  was  reversed  by  the  Supreme  Court  of  the  District  of  Co- 
lumbia. The  Commissioner  then  declined  to  issue  the  patent, 
but,  after  the  passage  of  the  Patent  Act  of  1870,  a  new  appli- 
cation was  filed,  and  a  patent  was  issued.  During  the  eight 
years  from  1860  to  1868,  Cochran  obtained  22  different  pat- 
ents, on  his  own  application,  9  of  which  related  to  breech- 
loading  fire-arms.  He  prosecuted  his  other  inventions  with 
constancy  and  energy.  The  Court  held,  that  no  poverty  was 
shown  as  a  reason  for  not  renewing  and  pressing  his  applica- 
tion ;  and  that,  if  it  were,  it  would  tend  greatly  to  dispel  the 
idea  of  laches.  Stress  was  laid  in  that  case,  by  the  Court,  on 
the  withdrawal  of  the  application,  and  the  patent  was  held  to 
be  invalid.  The  decision  in  that  case  is  not  of  weight  in 
reference  to  the  facts  of  Simpson's  Case. 

On  all  the  points  in  issue,  it  must  be  held,  that  the  plaint- 
iff has  established  his  case,  and  there  must  be  the  usual-  de- 
cree for  the  plaintiff,  for  an  injunction  and  an  account,  with 
costs. 

William  D.  Shipman  and  Frederic  H.  Belts,  for  the 
plaintiff. 

George  Oifford^  George  W.  Soren  and  William  C.  Witter y 
for  the  defendants. 


398  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  German  Savings  Bank  in  the  City  of  New  York  v.  Arch  bold. 


The  German  Savings  Bank  in  the  City  of  New  York 

Joseph  Archbold. 

Under  §  3,408  of  the  Revised  Statutes  of  the  United  States,  which  provides, 
that  "  the  deposits  in  pavings  banks  shall  be  exempt  from  tax  *  *  *  on  all 
deposits  not  exceeding  two  thousand  dollars,  made  in  the  name  of  anyone  per- 
son," such  deposits  are  not  exempt  from  tax  on  $2,000  of  the  deposits  in  the 
name  of  any  one  person,  which  exceed  $2,000. 

Under  §  3,176  of  said  Revised  Statutes,  an  addition  of  100  per  cent  to  the  tax  is 
authorized  for  an  untrue  return,  although  th»  return  is  not  .wilfully  false. 

The  tax  imposed  by  said  §  8,408  is  a  tax  on  the  bank  and  not  on  the  depositor, 
and  is  not  subject  to  the  objection  that  it  is  not  a  uniform  tax,  and  so  in  viola- 
tion of  Article  1,  section  8,  of  the  Constitution  of  the  United  States. 

(Before  Shipmax,  J.,  Southern  District  of  New  York,  December  11th,  1878.) 

Shipman,  J.  This  is  an  action  at  law,  which  was  submit- 
ted to  the  Court  upon  an  agreed  statement  of  facts,  a  trial 
by  jury  having  been  waived,  by  written  stipulation  of  the 
parties. 

Section  3,408  of  the  Eevised  Statutes  of  the  United 
States  provides,  in  substance,  that  a  tax  of  one  twenty-fourth 
of  one  per'  Centura  shall  be  levied  and  paid,  each  month,  upon 
the  average  amount  of  the  deposits  of  money,  subject  to  pay- 
ment by  check  or  draft,  with  any  bank,  and  that  the  deposits 
in  savings  banks  shall  be  exempt  from  tax  on  so  much  thereof 
as  have  been  invested  in  securities  of  the  United  States,  uand 
on  all  deposits  not  exceeding  two  thousand  dollars,  made  in 
the  name  of  any  one  person." 

The  plaintiff  is  a  savings  bank  in  the  city  of  New  York, 
and,  having  been  advised  that  the  sum  of  two  thousand  dol- 
lars of  the  deposits  of  any  one  person  was  exempt  from  tax, 
made,  on  June  1st,  1876,  a  return  of  its  internal  revenue  tax 
for  the  six  months  ending  May  31st,  1S76,  in  accordance 
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with  said  opinion.     It  deducted  from  the  average  of  its  de- 
posits, as  exempt,  not  only  the  deposits  which  did  not  exceed 
two  thousand  dollars,  made  in  the  name  of  any  one  person, 
but,  also,  two  thousand  dollars  of  the  deposits  in  the  name  of 
any  one  person,  which  exceeded  that  sum.     The  amount  of 
the  tax,  according  to  this  return,  was  $253,  which  was  paid. 
On  or  about  July  6th,  1876,  in  accordance  with  a  request  of 
the  supervisor  of  internal  revenue,  the  plaintiff  made  and  de- 
livered to  said  supervisor  a  schedule  of  the  deposits  in  said 
bank,  not  deducting  anything  from  any  person's  account  the 
sum  of  whose  deposit  amounted  to  more  than  two  thousand 
dollars.     Upon  this  list  or  schedule,  the  supervisor  made  a 
return  without  .said  deduction,  and  requested  the  plaintiff  to 
sign  and  make  oath  to  the  same,  which  its  officers  refused  to 
do.    No  objection  is  taken  that  this  return  was  made  by  a 
supervisor  rather  than  by  a  collector  or  a  deputy  collector. 
Said  return,  as  made  out,  was  forwarded  to  the  Commissioner 
of  internal  revenue,  who  made  assessment  thereon  as  by  law 
provided.    According  to  this  assessment,  the  tax,  less  $253 
paid  as  aforesaid,  was  $5,236 ;   penalty  of  100  per  cent.,  for 
false  return,  $5,236  ;   penalty  of  five  per  centum  for  failure 
to  pay  tax  within  the  time  prescribed  by  law,  $^61  80 ;  inter- 
est, $104  72 ;  total,  $10,838  52.    This  amount  was  collected 
by  distraint.     Subsequently,  and  within  the  proper  time,  the 
plaintiff  duly  appealed  from  said  assessment  to  the  Commis- 
sioner of  internal  revenue,  which  appeal  was  denied. 

The  first  question  rqjates  to  the  construction  of  the  clause 
in  the  statute  which*  exempts  from  the  tax  on  deposits  in  sav- 
ings banks,  "  all  deposits  not  exceeding  two  thousand  dollars, 
made  in  the  name  of  any  one  person."  The  natural  construc- 
tion is,  that  all  those  deposits,  made  in  the  name  of  one  per- 
son, which  do  not  exceed  two  thousand  dollars,  are  exempt. 
It  is  a  very  different  expression  from  the  clause  in  the  statute 
relating  to  income  taxes,  (Act  of  July  14M,  1870,  §  8,  16  U. 
S.  Slat,  at  Large,  258,)  in  which  it  is  provided,  that  "  the  sum 
of  two  thousand  dollars  of  the  gains,  profits  and  income  of 
any  person  shall  be  exempt  from  said  income  tax."     The  ob- 
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vious  intent  of  that  clause  was  to  deduct,  for  taxable  purposes, 
the  sum  of  two  thousand  dollars  from  the  income  of  any  per- 
son, and  to  do  more  than  exempt  from  tax  all  incomes  of 
any  one  person,  not  exceeding  two  thousand  dollars.  The 
clause  under  consideration  exempts  those  deposits,  and  those 
only,  of  any  one  person,  which  do  not  exceed  two  thousand 
dollars. 

This  construction  has  been  placed  upon  similar  language 
by  the  Supreme  Court.  The  9th  section  of  the  Act  of  July 
13th,  1866,  (14  U.  S.  Stat,  at  Large,  137,)  provided,  that  sav- 
ings banks  should  be  exempt  from  tax  "  on  so  much  of  their 
deposits  as  they  have  invested  in  securities  of  the  United 
States,  and  on  all  deposits  less  than  five  hundred  dollars  made 
in  the  name  of  any  one  person."  Mr.  Justice  Clifford,  who 
gave  the  opinion  rof  the  Court,  in  discussing  the  subject  of 
taxation  of  savings  banks  under  this  statute,  says :  "  Savings 
banks  are  not  exempt  from  such  taxation  except  in  certain 
cases,  nor  are  they  entirely  exempted  unless  they  have  in- 
vested the  whole  of  their  deposits  in  the  securities  of  the 
United  States,  if  any  of  the  deposits  made  in  the  name  of  one 
person  amounted  to  or  exceeded  $500.  Deposits  in  sums  less 
than  $500,  and  all  such  as  are  invested  in  the  public  securi- 
ties, if  the  bank  falls  within  the  category  described  in  the 
proviso,  are  exempt  from  such  taxation."  (OuUon  v.  Savings 
Institution,  17  Wall.,  109.) 

The  plaintiff  claims,  in  the  second  place,  that  it  was  not 
liable  to  the  penalty  of  one  hundred  per  cent.  Section 
3,414  of  the  Revised  Statutes  provides,  that  "  a  true  and  com- 
plete return  of  the  monthly  amount  of    *    *    *    deposits 

*  *  *  shall  be  made  and  rendered  in  duplicate,  on  the 
first  day  of  December,  and  the  first  day  of  June,  by  each  of 
such  banks  *  *  *  with  a  declaration  annexed  thereto,  under 
the  oath    *    *    *    of  the  president  or  cashier  of  such  bank, 

*  *  *  in  such  form  and  manner  as  may  be  prescribed  by 
the  Commissioner  of  internal  revenue,  that  the  same  con- 
tains a  true  and  faithful  statement  of  the  amounts  subject  to 
tax  as  aforesaid."    Section  3,415  provides,  that,  "  for  any  re- 
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fusal  or  neglect  to  make  return  and  payment,  any  such  bank 
*  *  *  shall  pay  a  penalty  of  two  hundred  dollars,  besides 
the  additional  penalty  and  forfeiture  provided  in  other  cases." 
Section  3,176  provides,  that  "  the  collector,  or  any  deputy 
collector,  in  every  district,  shall  enter  into  and  upon  the 
premises,  if  it  be  necessary,  of  every  person  therein  who  has 
taxable  property,  and  who  refuses  or  neglects  to  render  any 
return  or  list  required  by  law,  or  who  renders  a  false  or  fraud- 
ulent return  or  list,  and  make,  according  to  the  best  informa- 
tion which  he  can  obtain,  including  that  derived  from  the 
evidence  elicited  by  the  examination  of  the  collector,  and  on 
his  own  view  and  information,  such  list  or  return,  according 
to  the  form  prescribed,  of  the  objects  liable  to  tax,  owned  or 
possessed  or  under  the  care  or  management  of  such  person, 
and  the  Commissioner  of  internal  revenue  shall  assess  the  tax 
thereon,  including  the  amount,  if  any,  due  for  special  tax,  and, 
in  case  of  any  return  of  a  false  or  fraudulent  list  or  valuation, 
he  shall  add  one  hundred  per  centum  to  such  tax."  It  is  not 
a  prerequisite  to  the  addition  of  the  penalty  that  the  return 
should  be  wilfully  false.  If  the  return  is  not  in  fact  true, 
the  Commissioner  is  authorized  to  affix  the  penalty.  The  re- 
cord shows  that  the  plaintiff  was  in  default,  and  that  the  as- 
sessor was  authorized  by  the  statute  to  make  his  return  of  the 
objects  liable  to  tax,  and  that  the  requirements  of  the  statute 
were  complied  with.  {Bailey  v.  Railroad  Company,  22 
Wall,  604.) 

The  plaintiff  next  claims,  that,  if  those  deposits  only 
which  do  not  exceed  two  thousand  dollars  are  exempt  from 
taxation,  the  statute  is  in  violation  of  the  clause  of  the  Con- 
stitution which  provides,  that  "  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States,"  {Article  1> 
toction  8,)  because  the  tax  is  against  the  depositors,  and  all  de- 
positors are  not  required  to  pay  the  tax.  Whatever  may  be 
the  true  theory  in  regard  to  the  nature  of  the  tax  upon  divi- 
dends and  interest  upon  bonds  of  railroad  and  other  corpora- 
tions, which  was  imposed  by  the  122d  section  of  the  Act  of 
June  30th,  1864,  (13  U.  S.  Stat,  at  Large,  284,)  as  amended 
Vol.  XV.— 26 
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by  the  9th  section  of  the  Act  of  July  13th,  1866,  [Uld., 
138,)  and  which  was  the  subject  of  discussion  in  Barnes  v. 
Railroad  Co.,  (17  Wall.,  294,)  and  in  U\  S.  v.  Railroad  Com- 
pany\  (17  Wall.,  322,)  and  in  Stockdale  v.  Ins  Cos.,  (20  Wall., 
323,)  it  is  sufficiently  plain,  that  the  tax  now  in  question  is  a 
tax  upon  the  corporations.  (Ba?ik  for  Savings  v.  Collector, 
3  Wall.,  495 ;  Oulton  v.  Savings  Institution,  17  Wall.,  109.) 

The  remaining  objection  to  the  validity  of  the  assessment, 
which  was  stated  in  the  appeal,  was  not  insisted  upon. 

Let  judgment  be  entered  for  the  defendant. 

lewis  Sanders,  for  the  plaintiff. 

E.  B.  mil,  (Assistant  District  Attorney,)  for  the  defend- 
ants. 


The  Howe  Machine  Company  vs.  John  N.  Edwabd& 

This  Court  has  do  authority  to  refer  a  suit  at  common  law  to  a  referee  for  trial, 

without  the  consent  of  both  parties  to  the  suit. 
Such  authority  is  not  conferred  by  §  5  of  the  Act  of  June  1st,  1872,  (17  V.  & 

Stat,  at  Large,  W,)  now  §  914  of  the  Reyised  Statutes  of  the  United  State*, 

although,  in  a  like  suit  io  the  Courts  of  the  State  of  New  York,  there  migtt 

be  such  a  reference  without  the  consent  of  both  parties. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  December  11th,  1878.) 

Blatchford,  J.  In  this  suit,  the  plaintiffs  move  for  an 
order  that  this  action  be  referred  to  one  or  more  referees,  to 
hear  and  determine  all  the  issues  in  the  cause.  The  action  is 
one  at  common  law.  The  ground  of  the  motion  is,  that  the 
trial  of  the  issues  in  the  action  will  necessarily  involve  the 
examination  of  a  long  account.  The  issues  are  issues  of  fact, 
joined  by  proper  pleadings.  Section  1,013  of  the  Code  of 
Procedure  of  the  State  of  New  York  provides,  that  the  Court 
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may,  on  the  application  of  either  party,  without  the  consent 
of  the  other,  direct  a  trial  of  the  issues  of  fact  by  a  referee, 
where  the  trial  will  require  the  examination  of  a  long  account 
on  either  side,  and  will  not  require  the  decision  of  difficult 
questions  of  law. 

This  suit  was  commenced  in  a  Court  of  the  State,  and 
was  removed  into  this  Court  under  the  Act  of  March  3d, 
1875,  (18  U.  S.  Stat,  at  Large,  470.)'  The  3d  section  of  that 
Act  provides,  that,  when  the  cause  reaches  this  Court,  it  shall 
proceed  here  in  the  same  manner  as  if  it  had  been  originally 
commenced  in  this  Court.  The  6th  section  of  the  Act  is  to 
the  same  effect.  The  view  on  the  part  of  the  plaintiff  is, 
that  as,  by  §  914  of  the  Revised  Statutes  of  the  United  States, 
the  practice,  pleadings  and  forms  and  modes  of  proceeding 
in  this  cause  are  required  to  conform,  as  nearly  as  may  be,  to 
the  practice,  pleadings  and  forms  and  modes  of  proceeding 
existing  At  the  time  in  the  Courts  of  record  of  this  State,  this 
Court  has  the  power  to  order  the  reference  that  is  asked  for, 
against  the  consent  of  the  defendant.  The  defendant  does 
not  consent  to  the  reference,  either  orally  or  in  writing,  but 
opposes  it,  and  insists  on  his  right  to  a  trial  by  a  jury  in  this 
case. 

Prior  to  the  passage  of  the  Act  of  June  1st,  1872,  the  pro- 
visions of  the  5th  section  of  which  (17  V.  S.  Stat,  at  Large, 
197,)  are  now  embodied  in  §  914  of  the  Revised  Statutes,  it 
was  well  settled,  that  a  Circuit  Court  of  the  United  States 
had  power,  with  the  consent  of  the  parties  to  a  cause,  to  refer 
a  cause  to  a  referee,  to  hear  and  determine  all  the  issues  there- 
in. {Alexandria  Canal  Co.  v.  Swan,  5  Howard,  83,  89 ; 
Heckers  v.  Fowler,  2  Wallace,  123.)  But  no  case  can  be 
found  which  holds  that  a  Court  of  the  United  States  could 
make  such  a  reference  against  the  will  of  a  party,  or  without 
his  consent.  On  the  contrary,  in  United  States  v.  liat/tbone, 
(2  Paine,  578,)  in  this  Court,  it  was  held  that  a  Federal 
Court  had  no  power  to,  order  a  cause  to  be  referred,  without 
the  consent  of  the  parties,  although  it  might  do  so  with  their 
consent.  In  that  case,  the  District  Court,  on  the  ground  that 
the  case  would  require  the  examination  of  long  accounts,  had 
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ordered  a  reference,  without  the  consent  of  the  plaintiffs,  on 
the  application  of  the  defendants.  "  This  Court,  on  writ  of 
error,  held  that  the  District  Court  had  no  such  power.  Mr. 
Justice  Thompson,  in  his  opinion  in  that  case,  cites  the  pro- 
vision of  the  seventh  amendment  to  the  Constitution  of  the 
United  States,  which  provides,  that, "  in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  Court  of  the 
United  States,  than  according  to  the  rules  of  the  common 
law."  He  also  cites  the  provisions  of  the  9th  and  12th  sec- 
tions of  the  Judiciary  Act  of  September  24th,  1789,  (1  V.  & 
Stat  at  Large,  77,  80,)  that  the  trial  of  issues  of  fact  in 
the  Circuit  and  District  Courts,  in  suits  at  common  law, 
"  shall  be  by  jury."  He  then  says :  "These  provisions  are  too 
plain  to  be  mistaken,  and  too  positive  to  be  disregarded.  If 
the  power  to  order  a  cause  referred  to  referees,  in«any  case 
whatever,  is  possessed  by  the  Courts  of  the  United  States, 
where  is  the  limitation  of  that  power  to  be  found  ?  There  is 
no  Act  of  Congress  on  the  subject,  even  admitting  the  Con- 
stitution not  to  6tand  in  the  way  of  such  a  law.  There  is  no 
law  restricting  this  power  to  cases  involving  the  examination 
of  long  accounts ;  and,  if  the  power  exists  at  all,  it  may  be 
exercised  in  every  case,tand  the  trial  by  jury  abolished  by  the 
Courts."  He  then  refers  to  the  34th  section  of  the  Act  of 
1789,  which  provides,  that  "  the  laws  of  the  several  States, 
except  where  the  Constitution,  treaties  or  statutes  of  the 
United  States  shall  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common  law,  in  the 
Courts  of  the  United  States,  in  cases  where  they  apply,"  and 
says  that  that  section  has  no  application  to  the  case,  60  as  to 
require  the  adoption  of  the  State  law  on  the  subject ;  and 
that  the  State  law  falls  within  the  cases  excepted  in  the  sec- 
tion, because  the  Constitution  and  laws  of  the  United  States 
have  provided  for  the  trial  of  issues  of  fact  by  a  jury,  instead 
of  by  referees.  These  views  are  sanctioned  by  the  opinion  of 
the  Supreme  Court,  in  JSank  of  Hamilton  v.  Dudley's  Lessee, 
(2  Peters,  492,  525.) 
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It  is  provided  by  §  648  of  the  Revised  Statutes,  that  "  the 
trial  of  issues  of  fact  in  the  Circuit  Courts  shall  be  by  jury, 
except  in  cases  of  equity  and  of  admiralty  and  maritime 
jurisdiction,  and  except  as  otherwise  provided  in  proceedings 
in  bankruptcy,  and  by  the  next  section."  Section  649  pro- 
vides for  the  waiving  of  a  jury  by  a  stipulation  in  writing, 
and  for  the  trial  of  issues  of  fact,  in  civil  cases,  in  a  Circuit 
Court,  by  the  Court,  without  a  jury,  when  such  a  stipulation 
waiving  a  jury  is  made.  After  the  Act  of  1872  and  §  914 
of  the  Revised  Statutes  were  enacted,  it  was  provided  by  tjie 
Act  of  March  3d,  1875,  (18  U.  S.  Stat,  at  Large,  471,  §  3,)  that 
"  the  trial  of  issues  of  fact  in  the  Circuit  Courts  shall,  in  all 
suits,  except  those  of  equity  and  of  admiralty  and  maritime 
jurisdiction,  be  by  jury." 

In  view  of  the  foregoing  decisions  and  statutes,  it  cannot 
be  held,  that  this  Court  has  the  power  to  order  a  reference  in 
this  case,  or  to  deprive  the  defendant  of  his  right  to  a  trial 
by  jury,  without  his  consent.  The  question  of  the  right  to  a 
trial  by  jury,  in  such  suits  at  common  law  as  are  mentioned 
in  the  seventh  amendment  to  the  Constitution  of  the  United 
States,  is  not  such  a  matter  of  practice,  or  such  a  form  or 
mode  of  proceeding,  as  is  referred  to  in  §  914  of  the  Revised 
Statutes.  Congress  has  no  power,  directly  or  indirectly,  to 
deprive  a  party,  without  his  consent,  of  the  right  to  a  trial  by 
jury,  which  such  amendment  says  shall  be  preserved ;  and  it 
is  not  to  be  presumed,  that  Congress  intended,  by  §  914,  to 
do  such  a  thing.  Such  right  has  always  been  studiously  pre- 
served, and  its  waiver  has  always  been  made  to  depend  on 
the  consent  of  the  party.  These  views  of  the  scope  of  §  914 
are  sanctioned  by  the  observations  of  the  Supreme  Court,  in 
regard  to  that  section,  in  Nudd  v.  Burrows^  (1  Otto,  426, 
441,)  and  in  Indianapolis  R.  R.  Co.  v.  Horst,  (3  Id.,  291, 
299.) 

It  follows,  that  the  motion  for  a  reference  must  be 
denied. 


Branch  <k  Branch,  for  the  plaintiffs. 
Child*  <k  Hull,  for  the  defendants. 
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In  the  matter  of  Feter  Coleman,  ON  Habeas  CoBPUS. 

An  affidavit  for  a  complaint  of  a  violation  of  §  5,426  of  the  Revised  Statutes  of 
the  United  States,  alleged  that  C.  did,  for  the  purpose  of  registering  himself 
as  a  voter,  unlawfully  use  a  certain  certificate  of  citizenship,  knowing  that 
such  certificate  had  been  unlawfully  issued  or  made,  without  stating  how  such 
use  was  unlawful,  or  how  the  certificate  had  been  unlawfully  issued  or  made: 
Held,  that  the  affidavit  did  not  show  probable  cause  for  the  issuing  a  warrant, 
within  the  4th  amendment  to  the  Constitution  of  the  United  States. 

The  question  as  to  what  constitutes  a  record  of  naturalization,  considered. 

Under  the  Act  of  April  14th,  1802,  (2  U.  S.  Stat,  at  Large.  158,)  and  the  Act  of 
May  26th,  1824,  (4  Id.,  69,)  it  is  not  one  of  the  "  conditions"  of  admission  to 
citizenship,  that  the  applicant  shall  see  to  it  that  the  proceedings  are  re- 
corded. 

Where  docket  entries  stand  in  the  place  of  any  other  record,  and  are  regarded 
by  the  Court  which  makes  them  as  the  record,  they  receive  from  other  Court! 
the  same  consideration,  as  a  record,  which  is  accorded  to  them  by  the  Court 
which  permits  them  to  stand  in  the  place  of  any  other  record,  provided  there 
is  no  express  provision  of  law  prescribing  any  other  record. 

Where  an  applicant  for  citizenship  complies  fully  with  all  the  conditions  impoeed 
on  him,  as  prerequisites  to  his  admission,  and  the  unlawfulness,  if  any,  is  in 
the  want  of  form  in  the  record  of  the  Court,  and  he  receives  at  the  time,  from 
the  Court,  a  certificate  stating  that  all  the  statutory  requisites  have  been  com- 
plied with,  and  that  he  is  admitted  to  be  a  citizen,  he  cannot,  if  be  afterwards 
uses  such  certificate,  be  convicted,  under  said  §  5,426,  of  using  such  certificate, 
knowing  that  it  was  unlawfully  issued. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  January  2d,  1879.) 

Blatchfokd,  J.  On  the  3d  of  November,  1878,  Stephen 
Mosher  made  oath  before  John  I.  Davenport,  a  United  States 
Commissioner,  to  an  affidavit  "  that  there  is  to  be  an  election 
held  in  the  city  of  New  York,  on  the  5th  day  of  November, 
1878,  at  which  representatives  in  Congress  are  to  be  chosen; 
that  there  has,  in  accordance  with  the  laws  of  the  State  of 
New  York,  been  a  registration  of  voters  for  said  election; 
that  such  registration  was  held  on  the  eighth,  sixteenth, 
twenty- fifth  and  twenty-sixth  days  of  October,  1878 ;  that,  as 
deponent  is  informed  and  believes,  one  Peter  Coleman  did, 
on  one  of  the  said  days  of  registration,  for  the  purpose  of 
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registering  himself  as  a  voter,  or  otherwise,  unlawfully  use  a 
certain  certificate  of  citizenship  of  the  Superior  Court  in  the 
city  of  New  York,  showing  him  to  be  admitted  to  be  a  citi- 
zen, knowing  that  such  certificate  had  been  unlawfully  issued 
or  made ;  this,  in  the  eleventh  election  district  of  the  second 
Assembly  district  of  the  said  city,  and  in  violation  of  the 
lawB  oi  the  United  States ;  and  deponeut  further  says,  that  a 
portion  of  his  information  is  derived  from,  and  one  of  the 
grounds  of  his  belief  is  founded  upon,  the  statements  of  said 
Peter  Coleman,  made  to  the  board  of  inspectors  of  election  in 
said  election  district,  at  the  time  he  so  used  said  certificate,  as 
the  same  are  set  forth  and  contained  in  the  copy  of  the  registry 
of  said  district,  made  and  kept  by  one  of  the  supervisors  of 
election  of  the  United  States  at  said  time  and  place,  and  the 
report  made  thereof  by  said  supervisor,  which  statement, 
records  and  report  deponent  believes  to  be  true."  This  affi- 
davit was  made  for  the  purpose  of  obtaining  a  warrant  of 
arrest  against  Coleman,  for  having  committed  an  pffence 
against  §  5,426  of  the  Revised  Statutes  of  the  United  States, 
which  provides,  that  "  every  person  who  in  any  manner  uses 
for  the  purpose  of  registering  as  a  voter,  or  as  evidence  of  a  right 
to  vote,  .or  otherwise,  unlawfully,  any  order,  certificate  of  citi- 
zenship, or  certificate,  judgment,  or  exemplification,  showing 
any  person  to  be  admitted  to  be  a  citizen,  whether  heretofore 
or  hereafter  issued  or  made,  knowing  that  such  order  or  certifi- 
cate, judgment,  or  exemplification  has  been  unlawfully  issued 
or  made ;  and  every  person  who  unlawfully  uses,  or  attempts, 
to  use,  any  such  order  or  certificate,  issued  to  or  in  the  name 
of  any  other  person,  or  in  a  fictitious  name,  or  the  name  of  a 
deceased  person,  shall  be  punished  by  imprisonment  at  hard 
labor  not  less  than  one  year  nor  more  than  five  years,  or  by  a 
fine  of  not  less  than  three  hundred  nor  more  than  one  thou- 
sand dollars,  or  by  both  such  fine  and  imprisonment."  On 
this  affidavit,  the  Commissioner,  on  the  4th  of  November, 
1878,  issued  a  warrant  under  his  hand  and  seal,  to  the  mar- 
shal, as  follows:  "Whereas,  complaint  on  oath  has  been 
made  to  me,  charging  that  Peter  Coleman  did,  in  the  11th 
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election  district  of  the  2d  Assembly  district  of  the  city  of 
New  York,  on  or  about  the  16th  day  of  October,  in  the  year 
one  thousand  eight  hundred  and  seventy-eight,  unlawfully  use 
a  certain  certificate  of  citizenship,  purporting  to  be  issued  or 
granted  by  the  Superior  Court  in  the  city  of  New  York, 
showing  him  to  be  admitted  to  be  a  citizen,  then  and  there 
knowing  that  such  certificate  had  been  unlawfully  issued  or 
made — this  in  violation  of  the  laws  of  the  United  States— 
now,  therefore,  you  are  hereby  commanded,  in  the  name  of 
the  President  of  the  United  States  of  America,  to  apprehend 
the  said  Peter  Coleman,  and  bring  his  body  forthwith  before 
me,  or  some  Judge  or  Justice  of  the  United  States,  wherever 
he  may  be  found,  that  he  may  then  and  there  be  dealt  with 
according  to  law,  for  the  said  offence."  Coleman  was  arrested 
and  brought  before  said  Commissioner  on  said  warrant,  and, 
the  charge  set  forth  in  said  warrant  being  explained  to  him, 
and  an  examination  respecting  the  same  being  had,  the  Com- 
missioner, on  the  5th  of  November,  1878,  committed  him  to 
the  custody  of  the  marshal,  to  await  the  action  of  the  grand 
jury  in  the  premises,  in  default  of  $2,000  bail.  The  commit- 
ment was  endorsed  on  the  warrant. 

Coleman  was  brought  before  this  Court,  on  a  writ  of 
habeas  corpus,  and  the  proceedings  before  the  Commissioner 
were  brought  before  it  by  a  writ  of  certiorari.  Formal  re- 
turns were  made  to  both  writs.  The  relator  put  in  one 
traverse  to  both  returns,  and  the  Commissioner  put  in  a  reply 
to  such  traverse.  Thereupon,  proofs  were  taken  on  the 
issues  of  fact  raised  by  said  papers. 

The  principles  on  which  this  Court  acts  in  issuing  and 
adjudicating  on  writs  of  habeas  corpus  and  certiorari,  in  cases 
like  the  present,  are  those  laid  down  in  In  re  Martin,  (5 
Blotch/.  C.  C.  JR.,  303.)  The  rulings  established  by  this 
Court  in  In  re  Stupp,  (12  Id.,  501,)  apply  solely  to  extradi- 
tion cases. 

The  proofs  taken  herein  were  taken  before  a  referee,  and 
have  not  been  submitted  to  the  Court,  but  the  respective 
parties  have  stipulated  in  writing  that  the  facts  involved  in 
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these  proceedings,  are  as  follows :  Peter  Coleman  was  born 
in  Prussia.  He  is  now  34  years  of  age,  having  been  born  in 
1844.  From  1846  to  1860,  he  sailed  to  and  from  Liverpool 
in  English  bottoms.  He  arrived  in  this  country  in  1860,  in 
the  capacity  of  an  ordinary  seaman.  From  1860  to  1863,  he 
sailed  to  and  from  New  York  in  American  bottoms,  living  in 
the  city  of  New  York  when  in  port.  In  February,  1 863,  he 
gave  up  going  to  sea,  and  has  since  resided  continnonsly  in 
said  city.  The  certificate  of  which  the  following  is  a  copy 
was  given  to  Coleman,  October  15th,  1868 :  "  United  States 
of  America.  State  of  New  York.  City  and  County  of  New 
York,  bs  :  Be  it  remembered,  that  on  the  15th  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-eight,  Peter  Coleman  appeared  in  the  Superior  Court  of 
the  city  of  New  York,  (the  said  Conrt  being  a  Court  of  record, 
having  common  law  jurisdiction  and  a  clerk  and  seal,)  and 
applied  to  the  said  Court  to  be  admitted  to  become  a  citizen 
of  the  United  States  of  America,  pursnant  to  the  provisions 
of  the  several  Acts  of  the  Congress  of  the  United  States  of 
America,  for  that  purpose  made  and  provided ;  and  the  said 
applicant  having  thereupon  produced  to  the  Court  such  evi- 
dence, made  such  declaration  and  renunciation,  and  taken 
such  oaths,  as  are  by  the  said  Acts  required,  thereupon,  it 
was  ordered  by  the  said  Court,  that  the  said  applicant  be  ad- 
mitted, and  he  was  accordingly  admitted,  by  the  said  Court,  to 
be  a  citizen  of  the  United  States.  In  testimony  whereof,  the 
seal  of  the  said  Court  is  hereunto  affixed,  this  fifteenth  day  of 
October,  one  thousand  eight  hundred  and  sixty-eight,  and  in 
the  ninety-third  year  of  our  Independence.  (L.  S.)  By  the 
Court.  J  ames  M.  Sweeney,  clerk."  Coleman  testifies  that  his 
Witness  "  was  a  man  named  Sandy  Holland,  who  went  by  the 
nickname  of  Swain."  Coleman  offered  himself  for  registry  at 
the  place  of  registry  in  the  eleventh  election  district  of  the 
second  Assembly  district  of  the  city  of  New  York,  on  the  25th 
of  October,  1878.  At  that  time  he  produced,  for  the  purpose 
of  enabling  him  to  be  so  registered,  what  purported  to  be  a 
certificate  of  naturalization  issued  by  the  Superior  Court  of  the 
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city  of  New  York,  on  the  15th  of  October,  1868,  of  which  a 
copy  is  above  set  forth.  Thereupon,  his  right  to  register  was 
challenged,  on  the  ground  that  he  had  never  been  legally  nat- 
uralized. At  the  time  of  being  so  challenged,,  he  was  also 
presented  with,  as  the  supervisor  of  election  in  the  said  dis- 
trict swears,  a  printed  notice,  of  which  the  following  is  a  copy, 
but  Coleman  denies  the  receipt  of  such  notice:  "United 
States  Court  House,  Room  1,  fourth  floor.  New  York,  Oc- 
tober 15, 1878.  Sir :  As  complaint  has  been  filed  with  me 
charging  you  with  being  possessed  of  a  false,  fraudulent,  and 
void  certificate  of  naturalization,  issued  in  1868,  your  atten- 
tion is  called  to  the  following  notice  from  the  U.  S.  District 
Attorney.  Respectfully  yours,  John  I.  Davenport.  Office 
of  the  United  States  Attorney  for  the  Southern  District  of 
New  York.  New  York,  October  12,  1878.  To  holders  of 
certificates  of  naturalization  purporting  to  have  been  issued 
from  the  Supreme  and  Superior  Courts  in  the  city  of  New 
York  in  1 868  :  On  August  24th  and  September  21st,  ultimo. 
I  gave  notice  that  complaints  had  been  lodged  with  John  I. 
Davenport,  Esq.,  United  States  Commissioner,  charging  many 
persons  residing  in  this  district  with  being  fraudulently  pos- 
sessed of  fraudulent  certificates  of  citizenship,  (commonly 
known  as  naturalization  papers ;)  that  these  certificates  par- 
ported  to  have  been  issued  by  the  Supreme  and  Superior 
Courts  in  the  city  of  New  York,  in  the  year  1868 ;  and  that 
such  complaints  further  charged  the  holders  of  such  certifi- 
cates with  having  fraudulently  registered  thereon  at  the  last 
Congressional  election  in  1876.  I  gave  further  notice  that 
these  are  offences  against  the  laws  of  the  United  States.  As 
some  of  the  persons  holding  such  certificates  may  be  lawfully 
entitled  to  be  naturalized,  as  many  of  them  were  possibly 
ignorant  and  misled,  and  in  order  that  no  injustice  might  be 
done  to  any  person  now  willing  to  obey  the  law,  I  gave  fur- 
ther notice,  that  each  person  against  whom  such  complaint 
had  been  made  could  aroid  arrest  and  prosecution  by  appear- 
ing before  Commissioner  Davenport,  at  his  office  in  the 
United  States  Court  Building,  room  1,  fouith  floor,  on  or 
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before  the  12th  day  of  October,  1878,  and  surrendering  such 
certificate,  if,  upon  examination,  it  should  prove  to  be  fraud- 
ulent. Commissioner  Davenport  has  this  day  officially  in- 
formed me  that  more  than  two  thousand  persons  holding 
such  certificates  have  presented  themselves  to  him,  since  my 
raid  notice  was  given,  and  have  voluntarily  surrendered  such 
certificates.  At  his  request,  and  in  order  that  full  oppor- 
tunity may  be  given  to  those  who  may  still  be  disposed  to 
obey  the  law,  I  hereby  extend  the  time  within  which  persons 
against  whom  such  complaints  have  been  made,  may  appear 
before  Commissioner  Davenport,  at  his  said  office,  and  sur- 
render such  certificates,  if,  upon  examination,  they  shall  prove 
to  be  fraudulent,  until  Friday,  the  first  day  of  November, 
1878.  For  the  convenience  of  such  of  the  accused  as  are 
laboring  men,  the  U.  S.  Commissioner's  Office  will  be  kept 
open  for  the  transaction  of  this  business  until  half-past  eight 
o'clock  in  the  evening.  Stewart  L.  Woodford,  U.  S.  Attor- 
ney." Coleman,  upon  being  so  challenged,  was  examined 
under  oath  respecting  his  claim  to  naturalization,  and  his 
right  to  said  certificate,  and  took  the  statutory  oaths  for  a 
challenged  person,  whereupon,  such  oaths  being  taken,  said 
Coleman  was,  in  compliance  with  the  laws  of  the  State  of 
New  York,  ddly  registered  by  the  inspectors  of  election. 
The  only  book  in  the  office  of  the  clerk  of  said  Superior 
Conrt  containing  any  entry  in  regard  to  the  alleged  naturali- 
zation of  Coleman,  is  a  book  having  pasted  on  its  back  labels 
of  leather  and  paper,  with  the  following  words  printed  or  in- 
scribed upon  them :  "  Naturalization  Index,  October  12, 
1868,  to  October  16,  1868,  Superior  Court."  The  entry  in 
said  book  relating  to  the  case  of  Coleman,  was  as  follows  : 

" 1868.    SUPERIOR  COURT.     1868.        1868.     SUPERIOR  COURT.    1868. 


DiR. 


Name. 


Oct.  15  Coleman  (min.)  Peter 


Nation. 


Queen  of  England 


Witness. 


Dwain,  Edward 


Remakes. 


389  Water,  N. Y  • 
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There  is,  in  said  book,  no  other  entry  relating  to  the  case  of 
Coleman,  and  no  other  matter  except  similar  entries  relating 
to  other  persons.     Said  book  contains  about  350  pages,  and 
purports  to  cover  four  days,  from  October  12th,  1868,  to 
October  1 6th,  1868,  there  being  35  names  on  a  page,  and 
5,672  names  in  the  book.  "  With  reference  to  the  15th  of 
October,  1868,  said  book  contains  entries  relative  to  951  other 
persons  besides  Coleman.    In  the  month  of  October,  1868, 
and  prior  thereto,  there  were,  and,  since  that  date,  have  been, 
several  record  books  belonging  to  said  Superior  Court,  en- 
titled M  Special  Term  and  General  Term  minutes,"  which 
were  minutes  kept  in  the  manner  that  Court  minutes  are 
usually  kept,  and  there  is  no  reference  to  Coleman  therein, 
nor  any  mention  of  any  matters  relative  to  the  naturalization 
of  any  alien,  except  as  hereinafter  mentioned,  that  is,  before 
1859  and  since  1873.    Among  the  papers  on  file  in  the  office 
of  the  clerk  of  said  Superior  Court,  is  an  original  paper  of 
which  the  following,  is  a  copy :  "  Superior  Court  of  the  city 
of  New  York.    In  the  matter  of  Peter  Coleman,  on  his  ap- 
plication to  become  a  citizen  of  the  United  States.    Minor. 
State  of  New  York,  city  and  county  of  New  York,  ss. :  Ed- 
ward Swain,  of  339  Water  St.,  being  duly  sworn,  doth  depose 
and  say,  that  he  is  well  acquainted  with  the  afcove-named  ap- 
plicant ;  that  the  said  applicant  has  resided  in  the  United 
States  for  three  years  next  preceding  his  arrival  at  the  age  of 
twenty-one  years ;  that  he  has  continued  to  reside  therein  to 
the  present  time ;  that  he  has  resided  live  years  within  the 
United  States,  including  three  years  of  his  minority,  and  that 
he  has  resided  in  the  State  of  New  York  one  year,  at  least, 
immediately  preceding  this  application ;  and  that  during  that 
time  he  has  behaved  as  a  man  of  good  moral  character, 
attached  to  the  principles  of  the  Constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  happiness  of 
the  same ;  and  deponent  verily  believes,  that  for  three  years 
next  preceding  this  application,  it  has  been  the  real  and 
honest  intention  of  the  said  applicant  to  become  a  citizen  of 
the  United  States.    Edward  his  X  mark  Swain.    Sworn  in 
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open  Court,  this  15th  day  of  October,  1868,  James  M.  Sweeney, 
Clerk.  State  of  New  York,  city  and  county  of  New  York, 
as. :  Peter  Coleman,  of  No.  330  Water  St.,  New  York,  the 
above-named  applicant,  being  duly  sworn,  says,  that  he  has 
arrived  at  the  age  of  twenty-one  years ;  that  he  has  resided 
in  the  United  States  three  years  next  preceding  his  arrival  at 
that  age,  and  has  continued  to  reside  therein  to  the  present 
time ;  that  he  has  resided  five  years  within  the  United  States, 
including  the  three  years  of  his  minority,  and  that  he  has  re- 
Bided  one  year,  at  least,  immediately  preceding  this  applica- 
tion, within  the  State  of  New  York,  and  that,  for  three  years 
next  preceding  this  application,  it  has  been  his  real  and 
honest  intention  to  become  a  citizen  of  the  United  States. 
Peter  his  x  mark  Coleman.  Sworn  in  open  Court,  this  15th 
day  of  October,  1868.  James  M.  Sweeney,  Clerk.  I  do  de- 
clare on  oath,  that  it  is  my  bona  fide  intention,  and  has  been, « 
for  the  three  years  next  preceding  this  application,  to  become 
a  citizen  of  the  United  States,  and  to  renounce  forever  all 
allegiance  and  fidelity  to  any  foreign  prince,  potentate,  State 
or  sovereignty  whatever,  and  particularly  to  the  Queen  of 
Great  Britain  and  Ireland,  of  whom  1  was  before  a  sub- 
ject. Peter  his  x  mark  Coleman.  Sworn  in  open  Court, 
this  15th  day  of  October,  1868,  James  M.  Sweeney,  Clerk. 
I,  ,  do  solemnly  swear,  that  I  will  support 

the  Constitution  of  the  United  States,  and  that  I  do  ab- 
solutely and  entirely  renounce  and  abjure  all  allegiance 
and  fidelity  to  any  foreign  prince,  potentate,  State  or  sov- 
ereignty whatever,  and  particularly  to  the  Queen  of  Great 
Britain  and  Ireland,  of  whom.  I  was  before  a  subject.  Peter 
his  x  mark  Coleman.  Sworn  in  open  Court,  this  15th 
day  of  October,  1868,  James  M.  Sweeney,  clerk."  The 
four  several  documents  composing  said  paper  are  all  on 
one  page  of  a  half  sheet  of  paper,  and  are  printed  blanks 
filled  in.  In  \yriting,  across  the.  face  of  said  paper,  and  part- 
ly on  the  margin  and  partly  on  the  affidavit  of  Swain,  oh  said 
paper,  are  the  initials  "J.  H.  McO,"  in  the  handwriting  of 
the  Honorable  John  H.  McCunn,  who  was  a  Judge  of  the 
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said  Superior  Court,  in  October,  1868,  and  is  now  dead.    On 
the  back  of  said  half  sheet  of  paper  are  the  following  words: 
"  New  York  Superior  Court.     In  the  matter  of  Peter  Cole- 
mau,  on  his  naturalization — minor.     Affidavits,  &c    Filed, 
Oct.  15,  1868."     These'words  are  a  printed  blank,  filled  in. 
The  only  books  now  in  the  office  of  the  clerk  of  said  Superior 
Court,  which  purport  to  relate  to  the  naturalization  of  any 
person,  at  any  time  between  January  1st,  1859,  and  January 
1st,  1874,  are  books  which  resemble  in  all  respects  that  in 
which  the  said  entry  in  regard  to  Coleman  appears,  except 
that  the  label  on  each  of  the  books  which  cover  the  years 
preceding  1868,  is  "  Naturalizations,"  and  the  "label  on  each 
of  the  books  which  cover  the  years  succeeding  1868,  is  "Nat- 
uralization Record."     The  only  papers  on  file  in  said  clerk's 
office,  purporting  to  relate  to  the  naturalization  of  any  per- 
*  sons,  between  January  1st,  1859,  and  January  1st,  1874,  are 
papers  which  resemble  those  in  the  case  of  Coleman,  in  all 
respects,  one  of  which  is  filed  in  the  case  of  each  person 
whose  name  is  entered  in  said  books.     Said  bocks,  labelled 
"  Naturalizations,"  "  Naturalization  Index,"  and  "  Naturaliza- 
tion Record,"  covering  the  time  between  1858  and  1874,  con- 
tain entries  Relative  to  between  50,000  and  60,000  persons,  of 
which  more  than  1,000  are  as  to  females,  and  20,000  are  as 
to  persons  who,  it  is  claimed,  were  naturalized  in  the  year 
1868,  18,432  of  whom  were  in  the  month  of  October  alone. 
The  establishment  and  keeping  of  the  volumes  in  use  between 
1858  and  1 874,  which  con  tail)  such  entries  as  appear  in  rela- 
tion to  Coleman  in  the  said  book  labelled  "  Naturalization 
Index,"  was  not  in  pursuance  of  any  order  of  any  term,  Gen- 
eral, Special  or  Circuit,  of  the  said  Superior  Court,  so  far  as 
appears  by  any  record  in  said  Court.     Prior  to  January  1st, 
1859,  when  an  alien  was  naturalized  in  said  Superior  Court, 
an  entry  was  made  in  the  Court  minutes  book,  in  the  follow- 
ing form  :  "  Thursday,  October  7th,  1858.    Daniel  McCarthy 
and  Francis  Popper  personally  appeared  in  open  Court  this 
day  and  made  application  to  be  admitted  as  citizens  of  the 
United  States,  and,  producing  the  evidence  as  required  by 
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law,  and  upon  reading  and  filing  such  evidence,  it  is  ordered 
that  they  severally  be  admitted  as  citizens  of  the  United 
States  of  America."  Since  January  1st,  1874,  whenever  an 
alien  has  been  naturalized  by  said  Superior  Court,  an  entry 
has  been  made  in  the  Court  minutes  book  in  the  following 
form:  "Monday,  March  2d,  1874.  The  following  named 
persons  personally  appeared  in  Court,  produced  the  evidence 
required  by  the  several  Acts  of  Congress,  and,  having  made 
the  declarations  and  renunciations  as  by  said  Acts  required, 
it  is  ordered,  that  said  applicants  be  admitted  to  be  citizens 
of  the  United  States  of  America :  Michael  Brasby — Patrick 
Hunt.  Thomas  Boese,  clerk."  When  Coleman  was  brought 
before  the  Commissioner,  he  demanded  an  examination, 
which  was  granted.  Upon  such  examination,  the  Commis- 
sioner had  before  him  all  the  facts  above  stated,  and  the  said 
notice,  of  which  a  copy  is  above  set  forth,  alleged  to  have 
been  given  to  Coleman  when  his  right  to  register  was  chal- 
lenged, together  with  the  opinion  of  Judge  Freedman,  here- 
inafter referred  to,  and  proof  that  both  had  been  previously 
published  in  most,  if  not  all,  the  newspapers  of  said  city,  both 
German  and  English.  Coleman  was  then  committed  by  the 
Commissioner,  as  having,  for  the  purpose  of  registering  him- 
self as  a  voter,  unlawfully  used  a  certificate  of  naturalization, 
of  which  a  copy  is  above  set  forth,  knowing  the  same  to  have 
been  unlawfully  issued  or  made.  All  the  issues  arising  on 
the  pleadings  and  testimony  in  this  case,  except  such  as  arise 
on  the  foregoing  facts  so  stipulated  in  writing,  and  on  the 
sufficiency  of  the  original  complaint,  were  waived  by  the 
CQnnsel  for  the  respective  parties,  by  a  stipulation  in  writ- 
ing. 

The  sixth  amendment  to  the  Constitution  of  the  United 
States  provides,  that,  in  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  u  to  be  informed  of  the  nature  and  cause 
of  the  accusation."  This  provision  applies  as  well  to  the  pre- 
liminary proceedings  for  arrest,  before  indictment,  as  to  the 
indictment  itself.  The  fQurth  amendment  provides,  that  the 
right  of  the  people  to  be  secure  in  their  persons  against  un- 
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reasonable  seizures  shall  not  be  violated,  and  that  no  warrant 
shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and   particularly  describing  the  person  to  be 
seized.     Assuming  that  the  words  u  or  otherwise,"  in  the  affi- 
davit of  Mosher,  may  be  regarded  as  surplusage,  and  that  such 
affidavit,  taking  all  its  language  together,  sufficiently  alleges 
that  Coleman  used  the  certificate  of  citizenship  for  the  pur- 
pose of  registering  himself  as  a  voter,  in  the  election  district 
named,  and  on  one  of  the  four  days  named,  yet  it  does  not 
state  how  such  use  was  unlawful,  or  how  the  certificate  had. 
been  unlawfully  issued  or  made.     There  is  no  statement  as 
to  wherein  the  illegality  of  the  use,  or  as  to  wherein  the  ille- 
gality of  the  issuing  or  making,  of  the  certificate  consisted. 
The  use  by  a  person,  for  the  purpose  of  registering  himself 
as  a  voter,  of  a  "  certificate  of  citizenship  of  the  Superior 
Court  in  the  city  of  New  York,  showing  him  to  be  admitted 
to  be  a  citizen,"  is  not  a  forbidden  act  or  an  offence.    The 
only  specification  of  an  offence  in  the  affidavit,  is  that  Cole- 
man "  unlawfully "  used  for  such  purpose  such  certificate, 
knowing  that  such  certificate  had  been  "unlawfully"  issued 
or  made.     Characterizing  the  use  as  unlawful  does  not  give 
any  information  as  to  the  nature  of  the  offence.    Whether 
the  use  was  unlawful  or  not  is  itself  a  conclusion  of  law,  and 
to  allege  that  the  use  was  unlawful  is  not  to  allege  a  fact. 
So,  also,  to  allege  that  Coleman  knew  that  the  certificate  had 
been  unlawfully  issued  or  made,  is  not  to  give  any  informa- 
tion as  to  what  fact  or  facts  he  knew.    The  allegation  that 
Coleman  knew  that  the  certificate  had  been  unlawfully  issued 
or  made,  is,  in  substance,  an  allegation  of  two  things :  first, 
that  the  certificate  had  been  unlawfully  issued  or  made ;  and, 
second,  that  Coleman  knew  that,  when  he  so  used  it    The 
allegation  that  the  certificate  was  unlawfully  issued  or  made, 
gives  no  information  as  to  any  fact,  or  as  to  the  nature  of  any 
guilty  knowledge  by  Coleman ;   and,  to  say  that  Coleman 
knew  that  the  certificate  was  unlawfully  issued,  gives  no  in- 
formation, unless  it  is  set  forth  wherein  the  unlawfulness  of 
the  issuing  consisted,  and  that  Coleman  knew  the  facts  so  al- 


JANUARY,   1879.  417 


In  re  Peter  Coleman,  on  Habeas  Corpus. 


i 


leged  to  constitute  such  unlawfulness.    No  "  probable  cause  " 
was  set  forth  in  the  affidavit. 

The  warrant  is  open  to  the  same  objections  as  the  affida- 
vit, in  the  use  of  the  same  words,  u  unlawfully  use,"  and  \ 
"  unlawfully  issued  or  made ; "  and  to  the  further  objection, 
that  it  does  not  set  forth  that  the  certificate  was  used  for  the 
purpose  of  registering  as  a  voter,  or  for  what  purpose,  but 
simply  that  it  was  unlawfully  used  by  Coleman,  in  the  elec- 
tion district  named,  on  or  about  the  day  named,  he  knowing 
that  it  had  been  unlawfully  issued  or  made. 

In  United  Slates  v.  Henry,  (3  Benedict,  29,)  I  held,  that, 
in  an  indictment  under  a  statute  which  made  it  an  offence  to 
execute  a  fraudulent  bond  by  which  the  payment  of  any  in- 
ternal revenue  tax  shall  be  evaded,  it  was  sufficient  to  aver, 
in  the  indictment,  that  the  defendant  executed  a  specified 
bond,  and  that  it  was  fraudulent,  and  that,  by  means  of  it, 
the  payment  of  a  specified  internal  revenue  tax  was  evaded, 
and  that  the  defendant  knew  the  bond  to  be  fraudulent ;  and 
that  it  was  not  necessary  to  set  forth  in  what  particulars  the 
bond  was  fraudulent.    This  decision  was  made  in  view  of  the 
rulings  in  United  States  v.  Gooding,  (12  Wheaton,  400,  474,) 
United  States  v.  Mills,  (7  Peters,  138, 142,)  United  States  v. 
Stoats,  (8  Howard,  40,  44,)  and  United  States  v.  Pond,  (2 
Curtif  C.  C.  R.,  (265,  268,)  establishing  the  principle,  that, 
"in  an  indictment  for  an  offence  created  by  statute,  it  is  suf- 
ficient to  describe  the  offence  in  the  words  of  the  statute,  and 
that,  if  the  defendant  insists  upon  a  greater  particularity,  it 
is  for  him  to  show,  that,  from  the  obvious  intention  of  the 
Legislature,  or  the  known  principles  of  law,  the  case  falls 
within  some  exception  to  the  general  rule.9'    The  allegation 
that  a  bond  was  fraudulent,  is  an  allegation  of  a  fact,  even 
though  it  is  not  stated  wherein  it  was  fraudulent,  and  even 
though  to  so  state  would  be  to  state  a  further  fact.    But,  the 
allegation  that  a  certificate  was  unlawfully  used  or  unlawfully 
issued,  is  not  an  allegation  of  a  fact,  but  is  the  allegation  of  a 
conclusion  of  la-v.    In  this  connection,  the  case  of  United 
States  v.  Hirschfield,  (13  Blatchf.  C.  C.  B.9  330,)  in  this 
Vol.  XV.— 27 
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Court,  before  Judge  Benedict,  may  be  referred  to.  There,  an 
indictment,  under  §  5,512  of  tbe  Revised  Statutes,  which 
makes  it  an  offence  to  fraudulently  register,  not  having  a 
lawful  right  so  to  do,  alleged  that  the  defendant  fraudulently 
registered,  having  no  lawful  right  to  register.  It  was  ob- 
jected that  the  indictment  was  insufficient,  because  it  simply 
averred  that  the  accused  fraudulently  registered,  without 
stating  any  facts  to  show  that  a  fraud  was  committed,  or  to 
enable  the  accused  to  know  what  he  was  charged  with  having 
done.  The  indictment  was  held  insufficient,  on  the  ground 
that  it  did  not  point  out  the  fraud  which  it  was  supposed  the 
accused  had  committed,  so  that  he  could  know  what  it  was 
that  he  was  called  on  to  explain.  The  subject  has  recently 
been  considered  by  the  Supreme  Court,  in  United  States  v. 
Cruikshanlc,  (2  Otto,  542,  557,)  and,  within  the  principles 
there  laid  down,  it  must  be  held  that  the  affidavit  of  Mosher 
failed  to  disclose  "  probable  cause "  for  the  issuing  of  the 
warrant. 

It  is  not  intended  to  be  held,  that,  if  the  evidence  before 
the  Commissioner,  on  the  examination,  showed  the  defendant 
to  have  been  guilty  of  an  offence  against  §  5,423,  or,  if  the 
evidence  taken  in  the  proceedings  on  this  habeas  corpus 
showed  such  guilt,  it  would  necessarily  follow  that  the  de- 
fendant must  be  now  discharged,  because  of  the  insufficiency 
of  the  original  affidavit  and  warrant. 

The  main  question  discussed,  on  the  hearing  on  the  writ, 
was,  whether  the  certificate  of  citizenship  which  Coleman 
used  was  unlawfully  issued.  It  was  contended,  by  the  attor- 
ney for  the  United  States,  that  the  certificate  was  unlawfully 
issued,  because  there  was  no  matter  of  record  in  the  Superior 
Court  on  which  to  found  it ;  and  that,  what  has  been  found 
in,  and  produced  from,  the  books  and  files  of  that  Court,  does 
not  constitute  a  record  of  the  naturalization  of  Coleman. 

The  proceedings  in  the  Superior  Court,  in  the  case  of 

Coleman,  took  place  under  the  Act  of  April  14th,  1802,(2 

U.  S.  Stat,  at  Large,  153,)  and  the  Act  of  May  26th,  1824, 

(4  Id.,  69.)    The  1st  section  of  the  Act  of  1802  contained 
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the  following  provisions:  "Any  alien,  being  a  free  white 
person,  may  be  admitted  to  become  a  citizen  of  the  United 
States,  or  any  of  them,  on  the  following  conditions,  and  not 
otherwise:  First.  That  he  shall  have  declared,  on  oath  or 
affirmation,  before  the  Supreme,  Superior,  District  or  Circuit 
Court  of  some  one  of  the  States,  or  of  the  territorial  districts  of 
the  United  States,  or  a  Circuit  or  District  Court  of  the  United 
States,  three  years  at  least  before  his  admission,  that  it  was, 
hnafifle^  his  intention  to  become  a  citizen  of  the  United  States, 
and  to  renounce  forever  all  allegiance  and  fidelity  to  any  for- 
eign prince,  potentate,  state  or  sovereignty  whatever,  and  par- 
ticularly, by  name,  the  prince,  potentate,  state  or  sovereignty 
whereof  such  alien  may  at  the  time  be  a  citizen  or  subject. 
Secondly.  That  he  shall,  at  the  time  of  his  application  to  be 
admitted,  declare,  on  oath  and  affirmation,  before  some  one  of 
the  Courts  aforesaid,  that  he  will  support  the  Constitution  of 
the  United  States,  and  that  he  doth  absolutely  and  entirely 
renounce  and  abjure  all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state  or  sovereignty  whatever,  and  partic- 
ularly, by  name,  the  prince,  potentate,  state  or  sovereignty 
whereof  he  was  before  a  citizen  or  subject ;  which  proceedings 
ahall  be  recorded  by  the  clerk  of  the  Court.  Thirdly.  That 
the  Court  admitting  such  alien  shall  be  satisfied  that  he  has 
resided  within  the  United  States  five  years  at  least,  and  within 
the  State  or  Territory  where  such  Court  is  at  the  time  held, 
one  year  at  least ;  and  it  shall  further  appear  to  their  satisfac- 
tion, that,  during  that  time,  he  has  behaved  as  a  man  of  a  good 
moral  character,  attached  to  the  principles  of  the  Constitution 
of  the  United  States,  and  well  disposed  to  the  good  order  and 
happiness  of  the  same ;  provided,  that  the  oath  of  the  appli- 
cant shall  in  no  case  be  allowed  to  prove  his  residence. 
Fourthly.  That,  in  ease  the  alien  applying  to  be  admitted  to 
citizenship  shall  have  borne  any  hereditary  title,  or  been  of 
any  of  the  orders  of  nobility,  in  the  kingdom  or  state  from 
which  he  came,  he  shall,  in  addition  to  the  above  requisites, 
make  an  express  renunciation  of  his  title,  or  order  of  nobility, 
in  the  Court  to  which  his  application  shall  be  made,  which 
renunciation  shall  be  recorded  in  the  said  Court."     Section  3 
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of  the  Act  of  1802  provides,  that  "every  Court  of  record 
in  any  individual  State,  having  common  law  jurisdiction,  and 
a  seal  and  clerk  or  prothonotary,  shall  be  considered  as  a  Dis- 
trict Court,  within  the  meaning  of  this  Act."  The  1st  sec- 
tion of  the  Act  of  1824  provides  as  follows:  "Any  alien, 
being  a  free  white  person  and  a  minor,  under  the  age  of 
twenty-one  years,  who  shall  have  resided  in  the  United  States 
three  years  next  preceding  his  arriving  at  the  age  of  twenty- 
one  years,  and  who  shall  have  continued  to  reside  therein  to 
the  time  he  may  make  application  to  be  admitted  a  citizen 
thereof,  may,  after  he  arrives  at  the  age  of  twenty-one  years, 
and  after  he  shall  have  resided  five  years  within  the  United 
States,  including  the  three  years  of  his  minority,  be  admitted 
a  citizen  of  the  United  States,  without  having  made  the  dec- 
laration required  in  the  first  condition  of  the  first  section  of 
the  Act  to  which  this  is  an  addition,  three  years  previous  to 
his  admission ;  provided  such  alien  shall  make  the  declaration 
required  therein  at  the  time  of  his  or  her  admission ;  and  shall 
further  declare,  on  oath,  and  prove  to  the  satisfaction  of  the 
Court,  that,  for  three  years  next  preceding,  it  has  been  the 
bona  fide  intention  of  such  alien  to  become  a  citizen  of  the 
United  States ;  and  shall,  in  all  other  respects,  comply  with 
the  laws  in  regard  to  naturalization." 

Propositions  are  announced  in  this  case,  by  the  attorney 
for  the  United  States,  the  accuracy  of  which  cannot  be  ques- 
tioned— such  as,  that  the  admission  of  an  alien  to  citizenship 
is  a  judicial  act ;  that  it  is  essential  that  a  Court  should  act; 
and  that  the  evidence  submitted  to  the  Court  for  the  purpose 
of  admission  to  citizenship  must  be  legal  evidence. 

It  is  further  contended,  by  the  attorney  for  the  United 
States,  that  the  proceedings  and  judgment  of  admission  must 
be  recorded.  The  Act  of  1802  provides,  that  the  alien  may 
be  admitted  to  become  a  citizen  "on  the  following  condi- 
tions, and  not  otherwise :"  (1.)  He  must  have  declared  bifl 
intention.  (2.)  He  must  take  an  oath  to  support  the  Consti- 
tution, and  renouncing  his  former  allegiance.  The  statute 
then  says :  "  which  proceedings  shall  be  recorded  by  the  clerk 
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of  the  Court."  Then  follow  the  third  and  fourth  conditions : 
(3.)  The  Court  must  be  satisfied,  by  proof,  as  to  the  pre- 
scribed residence  and  character  of  the  applicant,  some  other 
oath  than  his  own  being  required  to  prove  his  residence.  (4.) 
The  applicant  must  expressly  renounce  all  titles  and  orders  of 
nobility,  "  which  renunciation  shall  be  recorded  in  the  said 
Court"  It  is  hardly  to  be  supposed  that  Congress  intended 
to  make  the  applicant  for  citizenship  responsible  for  a  non- 
compliance with  any  other  conditions  than  such  as  he  had  the 
power  to  comply  with.  The  applicant  can  declare  his  inten- 
tion, and  can  take  the  prescribed  oath  and  make  the  renun- 
ciation. But  he  cannot  see  to  it  that  the  proceedings  and  re- 
nunciation are  recorded.  Be  can  produce  a  witness  as  to  his 
residence  and  character,  and  can  appear  in  person  in  the 
proper  Court,  and  be  sworn  there  in  open  Court,  with  his 
witness,  as  to  the  matters  prescribed  in  the  statute. 
When  this  is  done,  he  can  do  nothing  more  except  to  receive 
such  a  certificate  from  the  Court  as  that  which  Coleman  re- 
ceived from  the  Court — a  certificate  which  sets  forth  that  it 
is  given  "  by  the  Court "  under  its  seal ;  that  Coleman  ap- 
peared in  the  Court  on  a  day  named,  and  applied  to  it  to  be- 
come a  citizen,  and  produced  to  it  such  evidence,  and  made 
such  declaration  and  renunciation,  and  took  such  oaths,  as  are 
required  by  the  Acts  of  Congress  on  the  subject ;  and  that, 
thereupon,  the  Court  ordered  that  he  be  admitted,  and  he  was 
accordingly  admitted,  by  the  Court,  to  be  a  citizen  of  the 
United  States.  When  he  has  done  what  the  certificate  aays 
he  has  done,  and  when  he  leaves  with  the  clerk  of  the  Court 
such  papers  as  he  has  signed,  and  when  the  Court  tells  him, 
as  it  does  by  the  certificate,  that,  he  having  done  all  that,  the 
Court  had  thereupon  ordered  that  he  be  admitted  to  be  a  cit- 
izen, and  had  admitted  him  to  be  a  citizen,  and  when  the 
Court  gives  the  certificate  into  his  keeping,  he  has  done  all 
he  can  to  comply  with  the  statute.  It  cannot  be  held  that  the 
word  "conditions"  applies  to  anything  further.  There 
must,  undoubtedly,  be  an  act  of  admission,  but  what  shall  be 
the  evidence,  directed  by  the  Court,  of  such  act  of  admis- 
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sion,  is  another  question.    The  provision  for  recording  "pro- 
ceedings," at  the  close  of  the  second  condition,  and  the  pro- 
vision for  recording  the  renunciation  mentioned  in  the  fourth 
condition,  are  introduced*  in  such  form  that  they  may  very 
well  be  regarded  as  merely  directory,  and  as  no  part  of  the 
"  conditions."     The  conditions  are  well  satisfied  by  limiting 
them  to  what  the  applicant  is  required  to  do,  in  the  first, 
second  and  fQurth  paragraphs,  and  to  what  the  Court  is  re- 
quired to  do,  in  the  third  paragraph.     The  admission  to  citi- 
zenship is  to  follow  the  observance  of  those  conditions.    The 
recording  is  to  follow  the  admission  and  not  precede  it.    The 
admission  separates  the  conditions  from  the  recording.    The 
Court  admitting  to  citizenship  must  have  evidence  of  the 
prior  declaration  of  intention,  or,  in  the  case  provided  for  by 
the  first  section  of  the  Act  of  1824,  evidence  of  what  is  re- 
quired by  that  section,  and  satisfactory  evidence  as  to  resi- 
dence and  character,  and  the  applicant  must  take  the  pre- 
scribed oaths  and  make  the  prescribed  renunciations,  and  then 
the  Court  is  authorized  to  admit  him  to  become  a  citizen. 
Even  if  the  evidence  as  to  residence  and  character  is  required 
to  be  recorded,  yet  it,  and  all  evidence  as  to  a  prior  declara- 
tion of  intention,  and  the  oaths  and  renunciations  of  the  ap- 
plicant, and  the  evidence  as  to  residence  and  character,  may 
very  well  be  recorded  by  placing  the  written  papers  on  the 
files  of  the  Court,  in  the  shape  in  which  the  Court  receives 
them  as  complete.    Such  papers,  when  filed,  are  just  as  much 
recorded,  and  just  as  much  records  of  the  Court,  as  if  they 
were  bound  in  book  form,  and  the  book  were  filed,  or  as  if 
they  were  copied  at  length  in  a  book,  and  the  book  were 
filed. 

As  said  before,  there  must  be  an  act  of  admission  by  the 
Court.  But,  the  Court  has  a  right  to  say  what  it  will  regard 
as  its  act  of  admission,  and  it  has  a  right  to  say  what  it  will 
regard  as  its  order  that  the  applicant  be  admitted,  and  what 
it  will  regard  as  his  admission.  Whatever  the  Court  says  is 
its  act  of  admission,  and  whatever  the  Court  Fays  is  its  order 
of  admission,  is  such  act  and  such  order,  whenever  the  ques- 
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tion  is  brought  up  in  a  collateral  proceeding,  such  as  is  the 
present  proceeding,  provided  there  is  sufficient  to  reasonably 
amount  to  such  act  and  such  order.  Here,  the  Superior 
Court  has  said  to  Coleman,  by  the  certificate,  that  he  has 
complied  with  all  the  requirements  of  the  statute,  and  that  it 
has  made  an  order  thereupon  that  he  be  admitted  to  be  a  cit- 
izen, and  that  it  has  admitted  him  to  be  a  citizen.  The  evi- 
dence produced  on  the  subject,  from  the  files  and  records  of 
that  Court,  shows,  that  the  certificate  stated  the  truth,  in 
stating  that  Coleman  appeared  in  the  Court  and  applied  to  it 
to  become  a  citizen,  and  produced  to  it  such  evidence,  and 
made  such  declaration  and  renunciation,  and  took  such  oaths, 
as  the  statute  required.  The  three  oaths  of  Coleman,  em- 
bracing also  the  necessary  declaration  and  renunciation  by 
him,  and  the  oath  of  the  witness  as  to  his  residence  and  char- 
acter, are  all  sworn  to  in  open  Court,  and  are  on  one  and  the 
same  page  of  paper,  at  the  head  of  which  is  a  title,  showing 
that  all  the  proceedings  are  in  the  matter  of  the  application 
of  Coleman  to  the  Superior  Court  to  become  a  citizen  of  the 
United  States.  The  original  page  of  paper  is  on  file  in  that 
Court,  and  bears  the  mark  of  having  been  filed  on  the  same 
day  on  which  the  certificate  was  issued.  This  filing  was  a  re- 
cording, within  the  meaning  of  the  statute. 

It  is  contended,  by  the  attorney  for  the  United  States,  that 
it  has  been  shown  that  there  was  no  matter  of  record  in  the 
Superior  Court  on  which  to  found  the  certificate  that  was 
given  to  Coleman ;  that  what  was  put  on  record  was  not  aji 
set  of  admission  or  an  order  of  admission ;  that  there  should 
have  been  a  record  of  a  judgment  of  the  Court,  in  the  same 
form  as  the  ordinary  record  of  a  judgment  between  parties ; 
that  there  is  nothing  in  this  case  that  can  be  regarded  as  such 
record,  even  including  what  is  found  in  the  "  Naturalization 
Index"  and  the  affidavits,  and  what  is  in  them  and  on  them  ; 
and  that,  therefore,  the  certificate  was  unlawfully  issued. 
The  evidence  in  this  case  shows  very  clearly  that  the  Su- 
perior Court  regarded  what  is  found  in  the  u  Naturalization 
Indel,"  in  regard  to  Coleman,  in  connection  with  the  paper 
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of  oaths,  &c,  and  the  initials  of  the  Judge  on  such  paper,  as 
amounting  to  an  order  for  the  admission  of  Coleman  to  be  a 
citizen.     The  evidence  shows  that  there  was  no  other  record 
or  entry  of  any  order  for*  the  admission  of  Coleman  ;  but,  it 
equally  shows,  not  only  that   the   Court    understood  that 
there  was  an  order  for  his  admission,-  but,  also,  what  it 
was  that  was  understood  by  the  Court  to  be  an  order  for 
his  admission.    The  certificate  given  by  the  Court  under  its 
seal  states  that  there  was  an  order  made  by  the  Court  for 
his  admission.    It  follows,  that  what  is  now  found  is  what 
the    Court    referred  to  as  the  order.    It  is  not  claimed, 
that,  between  the  end  of  1858  and  the  beginning  of  1874,  any 
other  form  of  order  admitting  to  citizenship  was  made  by  the 
Superior  Court  in  any  case,  different  from  what  now  appears 
to  have  been  made  in  the  case  of  Coleman,  while  it  does  ap- 
pear, that,  during  all  the  time  from  1858  to  1874,  the  form  of 
the  order  of  admission  was  the  same  as  in  the  case  of  Cole- 
man, (except  that  nothing  appears  as  to  any  initials  of  a 
Judge,)  and  that  such  form  covers  the  cases  of  between 
50,000  and  60,000  persons,  who  appear  by  the  books  of  that 
Court,  before  mentioned,  to  have  been  admitted  by  that 
Court,  during  that  period,  to  be  citizens,  if  Coleman  was  so 
admitted.    It  may  be  that  some,  and,  perhaps,  many  of  the 
entries  in  such  books  may  have  been  intended  as  statements 
that  persons  were  naturalized  who  were  not  in  fact  naturalized, 
who  never  appeared  in  the  Court,  and  who  never  took  aDj 
oaths,  and  on  whose  cases  the  Court  never  acted,  or  acted 
only  to  reject  them,  and  it  may  be  that  certificates  were 
issued  like  that  issued  to  Coleman,  not  only  in  cases  thus 
fraudulently  entered  in  such  books,  but  in  case6  where  no 
entry  appears  in  such  books.    But  no  such  case  is  now  pre- 
sented to  this  Court.    It  is  to  be  presumed,  that,  if  it  shall  be 
judicially  shown  to  the  Superior  Court  that  any  entries  of  nat- 
uralization in  its  books  are  fraudulent,  or  that  any  fraudulent 
certificates  have  been  issued  under  its  seal,  it  will  annul  such 
entries  and  certificates.    But  the  only  question  in  this  Court, 
on  this  branch  of  the  case,  is,  whether  what  is  found  Ih  the 
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records  of  the  Superior  Court  amounts  to  an  order  for  the 
admission  of  Coleman  to  be  a  citizen.     That  Court,  for  a 
period  of  fifteen  years,  observed  the  same  forms  of  procedure, 
and  kept  the  same  records,  and  made  the  same  orders  of  ad- 
mission, in  all  cases  of  naturalization,  as  in  the  case  of  Cole- 
man, and  none  others.    During  that  period,  nineteen  judges 
occupied  seats  on  the  bench  of  that  Court.     They  were : 
Joseph  S.  Bos  worth,  Murray  Hoffman,  John  Slosson,  Lewis 
B.  Woodruff,  Edwards  Pierrepont,  James  Moncrief ,  Anthony 
L  Robertson,  James  W.  White,  John  M.  Barbour,  Claudius 
L  Monell,  Samuel  B.  Garvin,  John  H.  McCunn,  Samuel 
Jones,  Freeman  J.  Fithian,  John  J.  Freedman,  James  C. 
Spencer,  William  E.  Curtis,  John  Sedgwick  and  Hooper  C. 
Van  Yorst.    It  is  to  be  presumed,  that,  in  each  case  of  natu- 
ralization, during  that  time,  a  certificate  was  given,  like  in 
form  to  that  received  by  Coleman,  and  averring  that  the 
Court  had  ordered  the  admission  of  the  party.    That  series  of 
judges  must  have  regarded  what  was  found  on  the  files,  or  in 
the  records  or  books  of  the  Court,  in  each  case,  as  an  order  of 
admission,  or  as  a  record  showing  that  such  an  order  had  been 
made  by  the  Court.    The  stipulation  of  facts  states,  that,  in 
the  case  of  each  person  whose  name  is  entered  in  the  book  as 
naturalized,  there  are  on  file  papers  resembling  in  all  respects 
those  in  the  case  of  Coleman.    There  is,  therefore,  no  entry 
in  the  book,  of  a  naturalization  for  which  there  are  no  proper 
oaths,  declarations  and  renunciations.    If  any  certificates  were 
ever  put  into  the  hands  of  any  person,  not  based  on  any 
actual'  proceeding  in  the  Court,  they  were  certificates  as  to 
which  both  the  entry  in  the  book  and  the  filed  oaths,  &c, 
were  wholly  wanting.     The  fact  that  there  is  no  record  in  the 
Court  of  any  order  directing  the  establishment  and  keeping 
of  the  volumes  containing  entries  of  naturalizations  between 
1858  and  1874,  is  of  no  consequence.     The  very  keeping  of 
them,  for  so  long  a  period,  is  equivalent  to  an  order  that  they 
be  kept;    and  the  absence  of  any  order  or  practice,   dur- 
ing that  period,  as  to  any  other  form  of  order  of  admission 
or  record  of  admission,  shows  that  what  was  kept  and  done  is 
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to  be  regarded  as  a  record  and  as  the  record.  The  form  of 
record  in  use  before  1859,  and  that  in  use  since  1873,  cannot, 
in  this  collateral  proceeding,  be  regarded  as  any  better  or 
more  satisfactory  form  of  record  or  order  than  that  used 
during  the  period  between  1858  and  1874. 

No  case  is  cited,  where  what  is  found  of  record  and  on  file 
in  the  case  of  Coleman  has  been  held  to  be  not  a  sufficient 
record  or  order  of  admission.  In  Spratt  v.  Spratt^  (4  Peters, 
393,)  the  naturalization  was  held  to  be  good.  This  was  the 
case,  also,  in  Stark  v.  The  Chesapeake  Ins.  Co.,  (7  Cranch, 
420,)  and  in  The  Acorn,  (2  Abb.  U.  S.  Rep.,  434,)  and  in 
Ritchie  v.  Putnam,  (13  Wend.,  524,)  and  in  McCarthy  v. 
Marsh,  (5  &.  Y.,  263.) 

There  are  decisions  that  the  docket  entries  of  a  Court  are 
not  admissible  without  laying  a  foundation  therefor  by  show- 
ing why  a  copy  of  the  record  is  not  produced.  Such  was  the 
case  in  Ferguson  v.  Harwood,  (7  C ranch,  408J  and  in  Lev- 
erinqe  v.  Dayton,  (4  Wash.  C.  C.  R.,  638.)  But,  where 
docket  entries  stand  in  the  "place  of  any  other  record,  and  are 
regarded  by  the  Court  which  makes  them,  as  the  record,  they 
receive  from  other  Courts  the  same  consideration,  as  a  record, 
which  is  accorded  to  them  by  the  Court  which  permits  them 
to  stand  in  the  place  of  any  other  record,  provided  there  is  no 
express  provision  of  law  prescribing  any  other  record. 

In  Phila.  dbc.  R.  R.  Co.  v.  Howard,  (13  Howard,  307,) 
a  copy  of  the  docket  entries  of  a  Court  in  a  suit  were  pro- 
duced, to  prove  the  pendency  of  the  suit.  It  was  objected, 
that  a  formal  record  ought  to  have  been  shown.  It  appeared 
that  the  docket  entries  and  files  of  the  Court  stood  in  place 
of  the  record.  The  Supreme  Court  says :  "  When  a  formal 
record  is  not  required  by  law,  those  entries  which  are  per- 
mitted to  stand  in  place  of  it  are  admissible  in  evidence.,,  It 
then  cites  with  approval  the  case  of  Regina  v.  Yeoveley.  (S 
Ad.  ib  Ell.,  806,)  where  it  was  held,  that  the  minute  book  of 
the  sessions  was  admissible  to  prove  the  fact  that  an  order  of 
removal  had  been  made,  it  appearing  that  it  was  not  the  prac- 
tice to  make  up  any  other  record  of  such  an  order;  and  it 
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also  cites  with  approval  the  kindred  cases  of  Arundell  v. 
White,  (14  East,  216,)  Jones  v.  Randall,  (Cowper's  B.,  17,) 
and  Commonwealth  v.  Bolkom,  (3  Pick.,  281.) 

In  Washington,  dkc.  Steam  Packet  Co.  v.  Sickles,  (24 
Howard,  333,)  the  plaintiffs,  Contending  that  a  prior  verdict, 
and  judgment  in  their  favor  against  the  defendants,  estopped 
the  defendants  as  to  material  questions  in  the  cause,  offered, 
as  evidence  of  such  verdict  and  judgment,  docket  entries 
thereof  in  a  Court  of  the  District  of  Columbia.  The  de- 
fendants objected  that  the  docket  entries  were  simply  memo- 
randa or  minutes  from  which  a  record  of  a  verdict  and  judg- 
ment were  to  be  made.  The  Supreme  Court  6ays  :  "  It  ap- 
pears,  that,  in  this  District,  as  in  Maryland,  the  docket  stands 
in  the  place  of ,  or,  perhaps,  is,  the  record,  and  receives  here 
all  the  consideration  that  is  yielded  to  the  record  in  other 
States.  These  memorials  of  their  proceedings  must  be  in- 
telligible to  the  Court  that  preserves  them,  as  their  only  evi- 
dence, and  we  cannot,  therefore,  refuse  to  them  faith  and 
credit.  (Bateler  v.  State,  8  O.  &  J.,  381 ;  Buggies  v.  Alex- 
ander, 2  Bawle,  232.) " 

These  decisions  are  conclusive  of  the  present  question. 
The  statute,  in  requiring  the  proceedings  to  which  it  refers 
•  to  be  "  recorded  by  the  clerk  of  the  Court,"  required  no  other 
record,,  in  respect  to  Coleman,  than  that  which  was  made, 
either  as  respects  the  order  of  admission  or  any  of  the  oaths 
or  affidavits. 

In  In  re  Christien,  before  Judge  Freedman,  of  the  Su- 
preme Court  of  the  city  of  New  York,  October  15th,  1876, 
persons  in  the  exact  position  of  Coleman  applied  to  that 
Court  to  have  the  record  of  the  proceedings  in  that  Court, 
admitting  them  to  citizenship,  perfected  by  an  entry  nunc 
pro  tunc  of  the  fact  of  such  admission  in  the  minute  book  of 
that  Court.  The  sole  ground  of  such  application  was,  that 
the  validity  of  the  admission  of  the  party  to  citizenship  was 
disputed,  on  the  allegation  that  there  was  no  legal  record  of 
the  judgment  admitting  him  to  citizenship,  for  the  reason, 
that  the  clerk  of  the  Court  did  not  write  out  an  entry  in  the 
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minute  book  of  the  Court,  reciting  the  proceedings  and  show- 
ing the  adjudication  made.  This  is  the  same  point  now  urged 
here.  Judge  Freedman,  in  his  decision  in  that  case,  details 
the  practice  of  the  Supreme  Court  from  the  close  of  1S58  to 
Jihe  close  of  1873,  in  naturalization  proceedings,  and  shows  it 
to  have  been  the  same,  in  all  cases,  as  in  the  case  of  Coleman. 
He  held,  that  what  was  so  done  constituted  a  sufficient  record, 
and  that  the  want  of  any  further  or  different  record,  and  the 
absence  of  an  entry  in  the  general  minute  book  of  the  Court, 
did  not  render  the  admission  to  citizenship  invalid.  He, 
therefore,  denied  the  application,  on  the  ground  that  no  ne- 
cessity existed  for  granting  it,  because  there  was  no  defect  in 
the  record,  which  required  perfection  by  amendment. 

It  is  urged,  by  the  attorney  for  the  United  States,  that 
there  is  nothing  to  show  that  the  book  labelled  on  the  back 
"  Naturalization  Index,"  and  found  in  the  office  of  the  clerk 
of  the  Superior  Court,  was  ever  regarded  by  that  Court  as  a 
record,  or  that  that  Court  even  knew  of  its  existence ;  that  it 
is  as  much  a  private,  unofficial  book  as  the  note  paper  in  the 
clerk's  desk  is  private,  unofficial  paper ;  that  there  is  nothing 
to  show  when  the  entries  in  it  were  made,  nor  by  whom  they 
were  made ;  that,  for  all  that  appears  to  the  contrary,  they 
were  made  up  from  the  affidavits  alone,  some  time  after  the 
time  when  the  affidavits  purport  to  have  been  made ;  that  it 
does  not  appear  that  the  book  was  kept  even  by  the  authority 
or  direction  of  the  clerk  of  the  Court ;  and  that  it  may  have 
been  made  up  by,  and  have  been  the  property  of,  some  deputy 
who  used  it  as  an  aid  in  making  searches.  There  is  no  evi- 
dence tending  to  show  that  what  is  thus  conjectured  has  any 
foundation  in  fact.  It  was  open  to  the  United  States  to  show, 
that  the  "  Naturalization  Index "  was  not  regarded  by  the 
Superior  Court  as  a  record,  or  that  its  existence  was  unknown 
to  that  Court,  or  that  it  was  a  private,  unofficial  book,  or  that 
the  book  was  not  kept  by  the  authority  or  direction  of  the 
clerk  of  the  Court,  or  that  it  was  the  property  of  some  dep- 
uty. The  record  in  the  present  case  contains  a  certificate 
signed  by  the  present  clerk  of  the  Superior  Court,  and  at- 
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tested  by  the  seal  of  that  Court,  certifying  that  the  copy,  be- 
fore set  forth,  of  the  entry  in  regard  to  Coleman,  in  such 
"  Naturalization  Index,"  "  is  a  true  extract  from  the  record 
of  naturalizations  of  this  Court,  remaining  in  my  office,  to 
date,"  which  date  is  November  22d,  1878.  When  a  certificate 
of  the  clerk  of  a  Court,  under  its  seal,  certifying  that  a  book 
is  a. "  record  of  naturalizations "  of  the  Court,  is  presented 
and  accepted  as  evidence  of  the  existence  in  the  book,  of  the 
original  entry  of  which  a  copy  is  annexed  to  the  certificate, 
and  no  evidence  is  produced  that  the  signature  of  the  clerk  is 
forged,  or  that  the  seal  is  not  an  impression  from  the  tru6 
seal,  or  that  the  book  has  no  existence,  or  that  the  entry  is 
not  in  it,  and  when  it  appears  that  the  book  is  in  the  office  of 
the  cleik  of  the  Court,  and  has  on  it  and  in  it  marks  designat- 
ing it  as  the  property  of  the  Court,  and  as  containing  trans- 
actions of  the  Court,  and  when  the  entry  in  queetion  in  it 
corresponds  with  the  contents  of  papers  on  file  in  the  office 
of  the  clerk  of  the  Court,  which  papers  purport  to  be  genuine, 
and  the  genuineness  of  which  is  not  impeached,  and  which 
purport  to  have  been  filed  on  the  day  when  the  particular 
transaction  took  place,  it  is  a  proper  legal  conclusion,  that  the 
Court  regarded  the  book  as  one  of  its  records,  and  knew  of 
its  existence,  and  that  it  is  not  a  private,  unofficial  book,  and 
that  it  was  kept  by  the  authority  and  direction  of  the  Court 
and  of  its  clerk,  and  that  it  was  not  the  property  of  some 
deputy.    So,  too,  it  is  a  proper  legal  conclusion,  on  the  same 
evidence,  that  the  entry  in  the  book  was  made  at  a  proper  time 
and  by  proper  authority. 

In  regard  to  the  oaths  or  affidavits  on  file  in  the  Superior 
Court,  it  is  contended,  by  the  attorney  for  the  United  States, 
that  it  is  impossible  to  say,  from  the  initials  of  the  Judge 
alone,  that  he  ever  made  any  decision  concerning  the  affida- 
vits, or,  if  he  did,  what  decision  he  made,  or  that  the  decision 
was  made  in  Court ;  that,  even  though  it  be  conceded  that  he 
examined  the  affidavits,  and  approved  them,  and  put  his  ini- 
tials on  them,  as  a  fiat  that  they  be  filed,  yet  it  does  not  ap- 
pear that  he  di    so  when  in  Court  and  acting  as  the  Court ; 
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that  the  absence  from  the  regular  minutes  of  the  Court  of 
an  entry  that  the  question  of  the  naturalization  of  Coleman 
was  before  the  Court,  without  proof  that  the  omission  was 
accidentally  made  by  the  clerk,  is  evidence,  that,  if  the  Judge 
considered  and  passed  upon  the  affidavits,  he  did  so  out  of 
Court ;  that  the  affidavits  are  ex  parte  affidavits,  and  not  legal 
evidence ;  and  that  it  is  to  be  inferred  from  the  affidavits  .that 
the  affiants  were  not  examined  in  Court,  but  merely  signed 
and  swore  to  the  affidavits.     These  positions  are  recited,  to 
show  that  they  have  been  considered.    The  oaths  or  affidavits 
are  all  on  one  page  of  paper,  with  the  title  at  the  top:  "Sn- 
perior  Court  of  the  city  of  New  York.    In  the  matter  of 
P^ter  Coleman,  on  his  application  to  become  a  citizen  of  the 
United  States.    Minor."    Each  one  of  them  purports  to  be 
u  sworn  in  open  Court."     The  attestation  signature  to  each 
jurat  i6,  "  James  M.  Sweeny,  Clerk."     This  is  an  attestation 
that  the  oath  was  taken  in  the  Court,  in  open  Court,  in  the 
presence  of  the  Court,  when  the  Judge  holding  the  Court  was 
sitting  as  a  Court.     As  the  initials  on  the  page  are  the  initials 
of  a  Judge  who  was  a  Judge  of  the  Court  at  the  time,  and 
competent  to  hold  it,  it  is  to  be  presumed,  from  such  initials, 
in  connection  with  the  other  evidence,  that  he  did  hold  the 
Court,  and  that  he  wrote  his  initials  as  an  authority  to  the 
clerk  to  do  what  is  found  to  have  been  done,  namely,  to  enter 
the  name  of  Coleman  in  the  "  Naturalization  Index,"  as  ad- 
mitted to  citizenship,  with  the  date,  and  the  other  matters 
found  in  the  book  kept,  arid  as  authority  to  file  the  oaths  or 
affidavits,  and  as  an  assertion  that  the  Court  held  by  him,  and 
he  while  holding  the  Court,  had  received  the  application  of 
Coleman  and  acted  judicially  on  the  matters  covered  by  the 
oaths  or  affidavits,  and  been  satisfied  by  the  evidence,  as  to 
the  residence  and  character  of  Coleman,  and  had  admitted 
him  thereupon  to  be  a  citizen  of  the  United  States.    As  the 
Court  is  to  be  satisfied  by  proof,  of  the  existence  of  the  nec- 
essary prerequisites  to  admission  to  citizenship,  it  is  to  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
Coleman  and  his  witness  deposed,  on  examination  on  oath  in 
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open  Court,  to  the  several  matters  set  forth  over  their  re- 
spective signatures  as  being  deposed  to  by  them  on  oath,  and 
certified  by  the  clerk  as  sworn  to  by  them  in  open  Court,  and 
that  they  did  so  to  the  satisfaction  of  the  Court.  None  of 
the  objections  taken  in  respect  to  the  affidavits  are  regarded 
as  tenable. 

It.  therefore,  appears,  that  Coleman  was  duly  and  legally 
admitted  to  citizenship ;  and  that  the  legality  of  his  admis- 
sion was  not  invalidated  by  any  act  or  omission  which  occurred 
either  prior  or  subsequently  to  his  admission.  As  he  was 
legally  admitted,  it  was  proper  for  the  Court  to  give  to 
him  the  certificate  of  citizenship  which  was  given  to  him ; 
and  that  certificate  was  not  unlawfully  issued  or  made.  On 
this  ground  he  is  entitled  to  his  discharge  from  arrest. 

But,  there  is  another  ground  on  which  Coleman  is  entitled 
to  be  discharged.  Even  if  there  were  such  a  defect  in  the 
record  of  the  Superior  Court  as  to  make  the  certificate  given 
to  him  one  that  was  unlawfully  issued  or  made,  he  was  not 
guilty  of  an  offence,  under  §  5,426,  unless,  when  he  used  the 
certificate,  he  knew  that  it  was  unlawfully  issued  or  made. 
As  it  appears  that  he  complied  fully  with  all  the  conditions 
imposed  on  him  as  prerequisites  to  his  admission,  and  that 
the  unlawfulness,  if  any,  was  in  the  want  of  form  in  the 
record  of  the  Court,  and  as  he  received  at  the  time  from  the 
Court  a  certificate  stating  that  all  the  statutory  requisites  had 
been  complied  with,  and  that  the  Court  had.  ordered  that  he 
be  admitted  to  be  a  citizen,  and  that  he  was  accordingly 
admitted  by  the  Court  to  be  a  citizen,  no  Court  would  permit 
a  jury  to  convict  him  of  using  such  certificate  knowing  that 
it  was  unlawfully  issued.  So  manifest  was  this,  that  the  mo- 
ment the  facts  were  brought  to  the  attention  of  this  Court,  on 
the  hearing  on  the  habeas  corpus,  it  announced  that  Coleman 
would  be  discharged  immediately,  on  this  ground  alone. 
Thereupon,  the  attorney  for  the  United  States  stated,  that  he 
did  not  think  the  evidence  disclosed  sufficient  guilty  knowl- 
edge on  the  part  of  Coleman  of  the  defects  in  the  certificate 
of  citizenship,  and  that  he  consented  that  he  should  go  at 
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large.  He  was  accordingly  released  from  custody,  but  no 
formal  decision  was  made,  in  order  that  the  other  questions 
presented  might  be  argued,  considered  and  decided. 

An  order  will  be  entered    discharging  Coleman  from 
custody. 

Stewart  Z.  Woodford,  (District  Attorney,)  and  Samuel  B. 
Clarke,  (Assistant  District  Attorney})  for  the  United  States. 

E.  EUery  Anderson  and  George  W.  Wingate,  for  Coleman. 


The  La  Mothe  Manufacturing  Company 

vs. 
The  National  Tube  Works  Company. 

Subdivision  one  of  §  639  of  the  Revised  Statutes  of  the  United  States,  in  regard 
to  the  removal  of  causes  from  State  Courts,  is  superseded  and  repealed  by  the 
Act  of  March  Sd,  1875,  (18  U.  S.  Stat,  at  Large,  470,)  in  respect  to  a  case 
which  is  covered  both  by  said  subdivision  and  by  g  2  of  said  Act. 

What  is  a  sufficient  appearance  by  a  defendant  corporation,  to  give  to  a  Court 
jurisdiction  over  it,  so  as  to  make  its  proceedings  to  remove  the  cause  to  • 
Federal  Court  valid. 

What  are  sufficient  averments  in  a  petition  for  the  removal  of  a  cause. 

Where  a  complaint  put  in,  in  the  State  Court,  before  the  removal  of  a  cause, 
prayB  for  relief  purely  equitable,  and,  also,  for  relief  purely  legal,  the  plaintiff 
must  replead,  in  the  Federal  Court 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  January  4th,  1870.) 

Blatchfobd,  J.  The  defendants,  a  Massachusetts  corpo- 
ration, have  removed  this  cause  into  this  Court  from  the 
Supreme  Court  of  New*  York.  The  plaintiffs  are  a  New 
York  corporation.  The  suit  is  one  of  a  civil  nature,  brought 
and  pending  in  the  State  Court,  the  matter  in  dispute  exceeds 
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the  prescribed  amount,  and  there  is  a  controversy  in  it  be- 
tween citizens  of  different  States.  The  case  in  one  within 
the  provisions  of  §  2  of  the  Act  of  March  3d,  1875,  (18  U.  S. 
Stat,  at  Large,  470,)  and  the  petition  for  removal,  in  the  State 
Court,  set  forth  that  the  removal  was  sought  under  the  Act 
of  1875.  The  plaintiffs  now  move  that  the  cause  be  remanded 
to  tlje  State  Court. 

It  is  contended,  for  the  plaintiffs,  that  the  provision  of 
subdivision  one  of  §  639  of  the  Keyised  Statutes  is  still  in 
force,  and  that,  as  this  is»  a  suit  by  a  citizen  of  the  State 
wherein  it  is  brought  against  a  citizen  of  another  State,  and 
is  removed  on  the  petition  of  the  defendants,  such  petition 
must  have  been  filed  in  the  State  Court  at  the  time  the  de- 
fendants entered  their  appearance  in  the  State  Court,  and 
that  the  petition  in  this  case  was  not  so  filed.  But,  the  better 
opinion  is,  that  such  provision  in  subdivision  one  of  §  639  was 
superseded  and  repealed  by  the  Act  of  1875.  The  10th  sec- 
tion of  the  Act  of  1875  provides  that  all  Acts  and  parts  of 
Acts  in  conflict  with  its  provisions  are  repealed.  The  3d  sec- 
tion of  the  Act  of  1875  provides,  that,  whenever  either  party 
entitled  to  remove  any  suit  mentioned  in  §  2  of  that  Act 
shall  desire  to  remove  such  suit  from  a  State  Court  to  the 
Circuit  Court  of  the  United  States,  he  may  file  a  petition  for 
such  removal,  in  the  State  Court,  "  before  or  at  the  term  at 
which  said  cause  could  be  first  tried,  and  before  the  trial 
thereof."  In  respect  to  a  case  which  is  covered  by  §  2  of  the 
Act  of  1875,  even  though  the  same  case  was  covered  by  sub- 
division one  of  §  639  of  the  Revised  Statutes,  the  provision 
of  §  3,  that  the  petition  for  removal  may  be  filed  "  before  or 
at  the  term  at  which  said  cause  could  be  first  tried,  and  before 
the  trial  thereof,"  is  in  conflict  with  the  provision  of  said 
subdivision  one,  that  the  petition  must  be  filed  at  the  time 
the  appearance  of  the  defendant  is  entered  in  the  State  Court, 
and  the  earlier  provision  is  repealed.  Judge  Dillon  says, 
(Dillon  on  Hemoval  of  Causes,  p.  28.)  that  it  would  seem 
that  subdivision  one  of  §  639  "  is  practically  repealed  by  rea- 
son of  being  merged  in  the  more  enlarged  right  given  by  the 
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Act  of  1875."    In  Cooke  v.  Ford,  (4  Central  Law  Journal, 
560,  561,)  Judge  Ballard  says,  that  the  provision  in  question, 
in  the  Act  of  1875,  is  inconsistent  with  that  of  subdivision  f 
one  of  §  639,  that  each  covers  precisely  the  same  ground,  and 
that  both  cannot  stand. 

The  plaintiffs  also  contend,  that,  as  the  defendants  are  a 
Massachusetts  corporation,  the  State  Court  could  obtain  jaris- 
dictionof  them  only  by  attachment  or  by  voluntary  appearance ; 
that  no  attachment  was  ever  issued  in  the  suit ;  that  the  de- 
fendants had  not  voluntarily  appeared  when  the  cause  was 
removed ;  and  that,  therefore,  the  cause  could  not  be  removed. 
The  plaintiffs'  papers  state  that  the  summons  and  complaint 
in  the  suit  were  served  on  the  defendants  on  the  21st  of 
August,  1878.  The  defendants'  papers  state  that  they  were 
served  on  a  director  of  the  defendants  on  or  about  the  20th 
of  August,  1878.  The  Code  of  Procedure  of  New  York, 
(§  432,)  provides  for  the  personal  service  of  a  summons 
upon  a  defendant  which  is  a  foreign  corporation,  by  deliver- 
ing a  copy  of  it,  within  this  State,  to  an  officer  of  tne  corpo- 
ration, or  a  person  designated  by  it,  or,  under  certain  circum- 
stances, to  a  director  of  the  corporation.  On  the  9th  of 
September,  1878,  the  defendants  obtained  from  a  Judge  of 
the  State  Court  an  order  for  twenty  days  further  time  to 
answer.  This  order  set  forth,  that  it  was  made  on  the  motion 
of  Sullivan,  Kobb6  &  Fowler,  **  attorneys  for  the  defendant." 
A  copy  of  this  order,  and  of  the  affidavit  on  which  it  was 
granted,  was  served  on  the  plaintiffs'  attorney  on  the  same 
day.  This  was  a  sufficient  appearance,  if  any  was  needed,  to 
give  jurisdiction,  after  the  service  referred  to.  Besides,  the 
presentation  of  the  petition  for  removal  to  the  State  Court 
was  a  sufficient  appearance,  as  against  the  plaintiffs  and  the 
point  now  taken. 

The  petition  for  removal  was  sufficient.  Setting  forth 
that  the  6uit  is  an  action  of  an  equitable  nature,  brought  to 
enjoin  the  defendant  from  doing  any  act  under  a  certain 
agreement,  and  to  cancel  said  agreement,  and  to  recover  the 
sum  of  $100,000  as  damages,  and  that  said  $100,000  is  the 
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sum  involved  in  the  suit,  is  a  sufficient  averment  that  the 
suit  is  one  of  a  civil  nature,  at  law  or  in  equity,  and  that  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value 
of  $500. 

It  is  objected,  that  the  petition  for  removal  did  not  show 
that  it  was  made  "  before  or  at  the  term  at  which  said  cause 
could  be  first  tried."  The  petition  was  dated  September  1 8th, 
1878,  and  was  presented  September  28th,  1878.  It  set  forth, 
"  that  this  cause  has  not  been  tried,  and  it  cannot  be  tried 
before  the  term  of  this  Court  appointed  to  be  held  upon  the 
first  Monday  of  October,  1878,  and  not  during  said  term,  as 
your  petitioner  believes."  The  statute  was  sufficiently  com- 
plied with. 

The  motion  to  remand  the  cause  must  be  denied. 

The  complaint  alleges  various  breaches,  by  the  defendants, 
of  the  provisions  of  a  written  agreement  between  the  parties 
to  the  suit,  for  the  manufacture  by  the  defendants  of  railroad 
cars,  under  an  exclusive  license  to  them  by  the  plaintiffs,  for 
ten  years,  under  certain  patents  owned  by  the  plaintiffs,  and 
avers,  that,  by  such  breaches,  the  plaintiffs  have  sustained  dam- 
age to  $100,000.  It  demands  judgment,  (1)  that  the  defend- 
ants be  enjoined  from  acting  under  the  agreement ;  (2)  that 
the  agreement  and  all  licenses  granted  thereunder  be  annulled, 
cancelled  and  set  aside ;  (3)  that  the  plaintiffs  recover  from 
the  defendants  $100,000  damages.  The  defendants  move  that 
the  plaintiffs  be  compelled  to  replead,  in  this  Court,  on  the 
ground,  that  the  complaint,  as  it  stands,  prays  for  both  legal 
and  equitable  relief,  and  that  the  two  kinds  of  relief  cannot 
be  united  in  one  suit  in  this  Court. 

It  is  clear,  that  the  complaint  prays  for  purely  equitable 
relief,  in  praying  for  an  injunction  and  for  the  cancellation 
of  the  agreement ;  and,  that  it  pray6  for  purely  legal  relief, 
in  praying  for  the  award  of  $100,000  damages,  for  breaches 
of  the  provisions  of  the  agreement.  Under  §  484  of  the 
Code  of  Procedure  of  New  York,  a  plaintiff  may  unite,  in 
the  same  complaint,  two  or  more  of  certain  causes  of  action 
specified  in  that  section,  u  whether  they  are  such  as  were  for- 
merly denominated  legal  or  equitable,  or  both."    But  this 
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cannot  be  done  in  the  Federal  Courts,  either  in  causes  orig- 
inally commenced  there,  or  in  causes  removed  there.  The 
present  complaint  must  be  recast  into  two  cases,  one  at  law 
and  one  in  equity.  (Dillon  on  Removal  of  Causes,  41,  and 
cases  there  cited.)  In  Fish  v.  Union  Pacific  R.  R.  Co.,  (8 
Blatchf.  C.  C-  R.j  299,)  the  plaintiff,  in  a  removed  suit,  divided 
it  into  a  legal  action  and  an  equitable  action,  in  this  Court, 
and  the  practice  was  approved.  (See  Bennett  v.  Butterwoiih, 
11  How.,  .669 ;  Thompson  v.  R.  R.  Co.,  6  Wallace,  134 ; 
Montejo  v.  Owen,  14  B/atchf.  C.  C.  R.,  3-4.) 

It  is  urged,  for  the  plaintiffs,  that,  as  the  Court  has  juris- 
diction to  grant  the  equitable  relief  asked  for,  it  would  retain 
the  jurisdiction,  to  award,  in  equity,  the  damages  claimed ; 
that,  on  proof  of  a  breach  of  the  agreement,  and  of  damages 
sustained  thereby,  the  equitable  relief  asked  for  would  be 
granted  ;  and  that,  therefore,  there  is  no  necessity  for  re- 
pleading. There  is  "a  plain,  adequate  and  complete  remedy" 
at  law,  in  respect  to  the  damages  claimed,  and  to  allow  them 
to  be  recovered  in  equity,  and  to  deprive,  the  defendants  of  a 
trial  by  jury  in  respect  to  them,  would  violate  the  provision 
of  §  723  of  the  Revised  Statutes. 

The  motion  that  the  plaintiffs  replead  must  be  granted, 
and,  if  the  equitable  relief  is  pursued,  a  bill  must  be  filed, 
drafted  in  accordance  with  the  Rules  in  equity,  prescribed  by 
the  Supreme  Court.  Any  complaint  in  a  suit  at  law  may  be 
in  such  form  as  is  allowed  ifi  the  practice  of  the  State  Courts, 
in  a  common  law  6uit. 

Charles  IF.  Dayton,  for  the  plaintiffs. 

Sullivan,  Kobbe  db  Fowler,  for  the  defendants. 
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In  the  hatter  of  the  Application  of  James  A&kell  fob 

Letters  Patent. 

A  notch  io  one  thickness  of  a  paper  bag  with  an  evenly  cut  month,  such  notch 
facilitating  the  opening  of  the  month,  being  in  existence,  a  paper  bag  mads 
with  such  a  notch  in  one  thickness  of  a  month  cut  with  jagged  or  serrated 
edges,  with  a  view  to  facilitate  the  opening  of  the  month,  is  not  a  patentable 
invention. 

(Before  Shifman,  J.,  Connecticut,  January  9th,  1879.) 

Shipman,  J.  This  is  a  bill  in  equity,  which  is  brought 
under  section  4,915  of  the  Revised  Statutes,  praying  for  an 
adjudication  that  the  applicant  is  entitled  to  receive  a  patent 
for  an  improvement  in  paper  bags.  Application  for  a  patent 
was  duly  filed  on  December  14th,  1876,  and  was  rejected  by 
the  Commissioner  of  Patents,  upon  appeal  from  the  exam- 
iners in  chief,  on  June  5th,  1877.  Upon  appeal  to  the  Su- 
preme Court  of  the  District  of  Columbia,  sitting  in  banc,  the 
decision  of  the  Commissioner  was  affirmed,  on  January  22d, 
1878.  A  copy  of  this  bill  was  served  upon  the  Commissioner 
of  Patents,  who  has  filed  a  brief  in  support  of  his  views. 

The  improvement  relates  to  the  well  known  class  of  paper 
bags,  in  the  manufacture  of  which  the  paper  is  first  folded 
and  pasted  to  form  a  continuous  flattened  tubular  blank,  and 
the  bag  blanks  are  then  cut  from  the  continuous  blank  by  a 
serrated  knife  moving  more  rapidly  than  the  blank.  This 
process  of  cutting  leaves  both  the  cut  edges  in  a  serrated  or 
jagged  form,  and  produces  a  bag  having  a  "jaggedly  cut 
month."  It  is  admitted,  that,  in  this  kind  of  bag,  the  two 
cnt  edges  naturally  clinch  together,  and  that  the  rough  edges 
of  the  fibrous  material  tend  to  become  felted  together  during 
storage  or  transportation  in  bulk,  so  that  it  is  difficult  to  open 
the  mouth  of  the  bag  without  an  expenditure  of  time  and 
labor.  This  disadvantage  has  impaired  the  usefulness  of  this 
class  of  paper  bags  to  the  consumers. 
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The  applicant  states,  in  his  specification,  that  the  im- 
provement consists  in  "  forming  in  one  of  the  two  adjacent 
cnt  edges,  a  notch  or  cut-away  portion,  or  a  series  of  such 
notches,  which  prevent  any  clinching,  or  any  subsequent  fee- 
ing together,  of  the  rough  edges  at  such  points,  and  thus  af- 
ford an  opportunity  for  the  more  ready  opening  out  of  the 
mouth  of  the  finished  bag,  while  at  the  same  time  they  render 
easier  the  separation  of  the  adjacent  cut  edges  that  have  to 
be  opened  out,  folded  and  pasted  to  form  the  bag  bottom, 
during  the  manufacture."     The  benefit  prior  to  the  comple- 
tion of  the  bag  was  not  commented  upon  in  the  affidavits,  and 
it  is  manifest,  that  the  main,  if  not  the  only,  object  of  the 
improvement  is,  to  facilitate  the  opening  of  the  bag  mouth 
after  it  has  been  closed,  and  its  edges  have  been  felted  to- 
gether in  cutting  and  packing.     The  claim  of  the  applicant,  as 
stated  in  his  specification,  is,  for  "  paper  bags  made  with  a 
notch  or  cut-away  portion  or  portions  in  one  thickness  of  the 
jaggedly  cut  mouth,  whereby  the  clinching  and  tendency  to 
felt  together  of  the  edges  of  the  mouth  so  cut  are  overcome, 
and  the  opening  of  the  mouth  of  the  bag  for  use  rendered 
easier,  substantially  as  described."     On  December  19th,  1876, 
the  applicant  obtained  a  patent  for  his  described  method  of 
manufacturing  this  kind  of  paper  bags. 

The  main  question  in  the  case  is,  whether  the  applicant 
is  entitled  to  a  patent  for  his  improved  article  of  manufac- 
ture, in  view  of  the  bag  described  and  shown  in  the  specifi- 
cation and  drawings  of  the  patent  to  Luther  C.  Crowell,  No. 
137,533,  dated  April  8th,  1873.  The  Crowell  bag  was  not 
made  from  a  flattened  tube,  and  the  severing  of  the  blanks  was 
made  by  a  clean  cut,  so  that  the  jaggedly  cut  mouth  is  not  a 
feature  of  his  bag.  There  was  a  semi-circular  incision  in  the 
centre  of  the  band  of  paper,  so  that  the  bag,  when  folded  and 
cut,  had  a  notch  in  one  thickness  of  the  bag,  at  its  mouth 
end.  The  object  of  this  notch  is  not  explained  in  his  specifi- 
cation, and  the  notch  is  not  claimed  in  the  patent,  but  the  ex- 
istence of  the  incision  and  of  the  notch  is  clearly  shown  both 
in  the  specification  and  the  drawings.     His  bag  had,  in  fact, 
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an  evenly  cut  month  and  a  notch  therein,  and  the  notch  facil- 
itated the  opening  of  the  mouth.  It  is  not  important  that 
the  process  by  which  the  notch  is  made  in  the  respective  bags 
is  very  dissimilar.  As  the  article  of  manufacture  only  is 
claimed  in  the  application,  the  question  now  of  importance  is, 
whether  the  improved  article  had  been  patented  or  described 
in  some  printed  publication  prior  to  the  alleged  invention  by 
the  applicant,  or  whether  he  was  the  first  and  original  in- 
ventor thereof.    (Cohn  v.  U.  S.  Corset  Co.,  93  U.  &,  366.) 

The  question  resolves  itself  into  this:  "Plain  edged" 
and  " jaggedly  cut"  bags  being  both  well  known  at  the  date 
of  this  alleged  invention,  does  a  plain  edged  paper  bag, 
notched  at  the  mouth,  which  notch  facilitates  the  opening  of 
the  bag,  anticipate  a  notched  "  jaggedly  cut  mouth "  paper 
bag,  the  notch  being  for  the  express  purpose  of  enabling  the 
consumer  to  overcome  the  resistance  of  the  felted  edges  to 
the  opening  of  the  bag  ?  The  application  of  an  old  contri- 
vance to  a  new  purpose  is  not  patentable,  when  the  old  and 
new  purposes,  and  the  objects  to  which  the  contrivance  is  ap- 
plied, are  merely  analogous.  If  the  use  of  an  old  contrivance 
produces  a  new  effect,  the  new  manufacture  or  process  may 
he  patentable,  because  the  new  use  is  not  analogous  to  the 
former  one ;  but,  if  the  new  use  is  simply  upon  a  new  occa- 
sion, not  producing  a  new  effect,  the  use  is  analogous  to  what 
had  been  done  before.     {Curtis  on  Patents,  sect  56.) 

In  this  case,  the  new  use  to  which  the  notch  was  put  was 
to  facilitate  the  opening  of  the  mouth  of  a  jaggedly  cut  bag. 
The  old  use  was  to  facilitate  the  opening  of  the  mouth  of  a 
plain  edged  bag.  The  uses  were  the  same,  and  the  effect  was 
the  same  in  kind.  The  old  result  of  opening  the  mouth  was 
attained  by  the  same  means  which  were  used  when  the  former 
result  was  attained.  It  is  true,  that,  in  jaggedly  cut  bags,  the 
fibres  clinch  and  felt  together,  and  the  object  of  the  notch  is 
to  prevent  clinching  and  felting,  but  the  object  of  prevent- 
ing felting  is  simply  that  the  mouth  may  be  easily  opened. 
The  notch,  in  either  bag,  is  to  afford  an  easy  means  of  grasp- 
ing one  lip  of  the  mouth  and  thus  disengaging  it  from  its  f el- 
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low.  The  difficulty  of  opening  the  mouth  of  a  plain  edged 
bag  is  slight,  because  either  lip  is  easily  grasped  by  the  fin- 
ger, whereas,  in  a  jaggedly  cut  bag,  there  is  a  serious  difficul- 
ty in  inserting  the  fingers  between  the  felted  fibres  of  the 
paper,  but  the  object  of  haying  a  notch  and  the  use  of  the 
notch  are  the  same,  and  the  difference  in  effect  which  the 
notch  produces  is  one  of  degree  and  not  of  kind.  If  the 
effect  of  the  old  contrivance,  when  applied  to  the  new  object, 
is  simply  a  better  and,  therefore,  more  useful  accomplishment 
of  the  old  effect,  in  an  analogous  object,  by  the  use  of  precise- 
ly the  same  means,  the  application  of  the  new  use  is  not  pat- 
entable. If  a  person  had  before  him  a  notched  plain  edged 
bag,  it  would  require  no  invention  to  discover  that  such  a 
contrivance  would  also  facilitate  opening  the  mouth  of  a  jag- 
ged bag,  although  it  might  require  much  exercise  of  inven- 
tion to  ascertain  the  means  by  which  the  notch  could  be  pro- 
duced in  a  bag  of  the  latter  class.  Those  means  have  already 
been  patented  in  favor  of  the  applicant. 
The  bill  should  be  dismissed. 

II.  D.  Donnelly  and  Augustus  Brandegee,  for  the  plaintiff. 


J.  Nelson  Tappan,  as  Trustee  in  bankruptcy  op  Archibald 
Baxter  and  Duncan  C.  Ralston,  bankruptb 

vs. 
Theodore  W.  Whittemorb  and  Richard  B.  Whtttemobe. 

B.  made  a  general  assignment,  for  the  benefit  of  his  creditors,  to  J.  Two  dsyt 
afterwards  he  paid  to  W.  money,  the  title  to  which  had  passed  to  J.  by  the 
as3ginment.  Subsequently,  T.  became  trustee  in  bankruptcy  of  B.,  and,  in 
a  suit  brought  by  him  for  the  purpose,  obtained  a  decree  setting  aside 
the  assignment  to  J.,  as  being  void  under  the  bankrupt  Act,  and  became 
Tested  with  J.'s  title  under  the  assignment.    He  then  brought  suit  against  W. 
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to  recover  caid  money,  within  2  years  after  he  became  vested  with  J.'s  title, 
bat  more  than  2  years  after  the  assignment  in  bankruptcy  was  made  to  him, 
as  trustee:  Edd,  that,  under  §  5,067  of  the  Revised  Statutes  of  the  United 
States,  the  cause  of  action  did  not  accrue  for  the  trustee  until  he  became  vested 
with  J/8  title. 

(Before  WaIlacx,  J.,  Southern  District  of  New  York,  January  9th,  1879.) 

Wallace,  J.     This  case  presents  the    single  question, 
whether,  upon  the  facts  alleged  in  the  complaint,  which  are 
admitted  to  be  true,  the  defence  of  the  statutory  limitation 
of  actions,  prescribed  by  section  5,057  of  the  Revised  Statutes 
of  the  United  States,  can  prevail.    That  section  provides, 
that  "  no  suit,  either  at  law  or  in  equity,  shall  be  maintainable 
in  any  Court,  between  an  assignee  in  bankruptcy  and  a  per- 
son claiming  an  adverse  interest,  touching  any  property  or 
rights  of  property  transferable  to  or  vested  in  such  assignee, 
unless  brought  within  Jwo  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such  assignee."     The 
complaint  shows,  that  the  plaintiff  was  appointed  and  con- 
firmed as  trustee  in  bankruptcy  of  the  estate  of  Archibald 
Baxter  &  Co.,  bankrupts,  and,  as  such  trustee,  received  an 
assignment  of  their  estate,  on  the  28th  of  March,  1876.     On 
the  26th  of  April,  1878,  the  plaintiff  brought  the  present  suit, 
to  recover  $2,500,  paid  by  the  bankrupts  to  the  defendants, 
on  the  9th  of  August,  1875.    The  complaint  does  not  allege 
that  the  sum  thus  paid  was  paid  in  contravention  of  the  bank- 
rupt Act  or  in  fraud  of  the  creditors  of  Baxter  &  Co.,  but  al- 
leges that,  in  fact,  the  money  belonged  to  one  D  wight  John- 
son, to  whom  Baxter  &  Co.  had  made  a  general  assignment 
of  all  their  property,  in  trust  for  creditors,  two  days  before 
the  payment,  and  that,  when  the  defendants  received  the 
money,  they  had  knowledge  of  the  assignment,  and  that  the 
money  belonged  to  Johnson. 

Upon  these  facts,  it  seems  quite  clear,  that  the  cause  of 
action  did  not  accrue  to  the  plaint' ff  at  the  time  when,  as 
trustee,  he  received  an  assignment  of  the  bankrupts'  estate. 
He  could  not,  at  that  time,  have  maintained  an  action  against 
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the  defendants.     Of  course,  the  bankrupts  had  no  right  of 
action  to  recover  the  money  back,  and  the  plaintiff,  as  trustee, 
acquired  no  better  right  than  the  bankrupts  had,  except  as  to 
property  conveyed  in  fraud  of  creditors,  or  money  or  proper- 
ty transferred  in  contravention  of  the  bankrupt  Act.    The 
money  which  was  received  by  the  defendants  was  not  the 
money  of  Baxter  &  Co.  but  that  of  Johnson,  and  no  one,  ex- 
cept Johnson,  could  have  recovered  it  of  the  defendants.    Sub- 
sequently, the  plaintiff  became  vested  with  the  cause  of  ac- 
tion.   As  appears  by  the  complaint,  he  filed  a  bill  to  set  aside 
the  general  assignment  from  Baxter  &  Co.,  to  Johnson,  as  a 
transfer  in  contravention  of  the  bankrupt  Act,  and  as  void  as 
to  the  plaintiff,  because  made  with  a  view  to  prevent  the 
property  of  the  assignors  from  being  distributed  under  the 
bankrupt  Act ;  and,  on  the  15th  of  May,  1877,  a  decree  was 
rendered  in  that  action,  setting  aside  the  assignment  as  to  the 
plaintiff.     By  force  of  this  decree  and  a  transfer  made  in 
obedience  to  it,  all  the  property  and  rights  of  action  which 
had  passed  to  Johnson,  under  the  general  assignment,  became 
vested  in  the  plaintiff.     Then,  and  not  until  then,  the  plaint- 
iff was  in  a  position  to  maintain  an  action  against  the  defend- 
ants for  the  money,  which,  under  the  assignment,  belonged  to 
Johnson,  but  which  the  defendants  had  received  without  au- 
thority from  Johnson.     Then,  and  not  until  then,  the  cause  of 
action  accrued  for  the  trustee.     The  statute  begins  to  run  only 
from  the  time  when  the  assignee  has  a  cause  of  action  upon 
which  he  can  bring  suit.     It  is  a  statute  to  enforce  vigilance 
and  promptitude  on  the  part  of  assignees,  and  neither  its  lan- 
guage nor  the  object  it  is  designed  to  effect,  authorize  a  construc- 
tion which  might  debar  an  assignee  from  enforcing  a  claim 
because  two  years  may  have  elapsed  before  he  has  become 
vested  with  the  right  of  action.     If,  in  the  present  case,  the 
trustee  had  failed,  without  any  fault  or  want  of  diligence  on 
his  part,  to  obtain  the  decree  setting  aside  the  assignment 
until  two  years  had  elapsed,  under  the  construction  claimed 
by  the  defendant,  he  could  not  have  maintained  an  action, 
but  would  have  been  met  and  defeated  by  the  statutory  bar. 
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Thus  he  would  be  barred  of  his  action,  although  he  never  had 
a  cause  of  action.  This,  surely,  cannot  be  the  intent  of  the 
statute  While  the  cause  of  action  arose  when  the  money 
was  received  by  the  defendants,  it  did  not  accrue  to  the 
trustee  until  he  could  avail  himself  of  it. 

If  it  had  appeared  that  Baxter  &  Co.  paid  the  money  to 
the  defendants  in  contravention  of  the  bankrupt  Act,  or  in 
fraud  of  creditors,  a  different  result  would  follow,  because, 
in  such  case,  the  plaintiff  could  have  maintained  an  action 
against  the  defendants  as  soon  as  he  was  appointed  trustee 
and  received  an  assignment  of  the  bankrupt's  estate,  and 
Johnson's  title  to  the  money  would  not  have  stood  in  his 
way.  In  such  a  case,  the  plaintiff  would  not  liave  derived 
title  through  Johnson,  or  through 'the  assignment,  but  through 
the  statute,  which  invested  him  with  the  right  of  action  to 
recover  all  property  conveyed  by  the  bankrupt  in  fraud  of 
his  creditors,  or  in  fraud  of  the  provisions  of  the  bankrupt 
Act,  (sections  5,046,  5,128,  Hev.  Stat.  U.  &;)and  the  de- 
fendants could  not  have  interposed  the  assignment  and  John- 
son's title  under  it,  as  a  defence,  because,  as  against  the 
plaintiff,  the  assignment  was  void.  Undoubtedly,  when  the 
assignment  was  set  aside,  at  the  suit  of  the  trustee  in  bank- 
ruptcy, the  title  of  the  trustee  related  back  to  the  time  of  the 
assignment.  But  the  doctrine  of  relation  is  never  applied  to 
defeat  a  remedy,  and  cannot  be  invoked  to  subject  the  pl&intiff 
to  a  disability  which  otherwise  would  not  exist. 

Judgment  is  ordered  for  the  plaintiff. 


Abbott,  Brothers,  for  the  plaintiffs. 
Edward  B.  Merrill,  for  the  defendants. 
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The  Hobman  Patent  Manufacturing  Company 
The  Brooklyn  City  Railroad  Company.    In  Equity. 

A  bill  in  equity,  on  two  patents,  alleged  that  the  defendant  web  using  machines 
containing,  in  one  and  the  same  apparatus,  the  inventions  secured  by  each  of 
the  two  patents/  The  defendant  demurred,  on  the  ground  that  the  bill  did  not 
allege  that  the  devices  were  used  conjointly  or  connected  together  in  any  one 
apparatus :  Held,  that  the  demurrer  must  be  overruled. ' 

Equity  permits  the  joinder  of  several  causes  of  action  in  a  single  bill,  but  not 
when  the  effect  would  be  to  embarrass  the  defendant,  or  introduce  unneces- 
sary confusion. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  January  10th,  1879.) 

• 

Benedict,  J.  This  is  an  action  for  an  injunction  and  to 
recover  damages  for  the  use  by  the  defendant  of  certain  ma- 
chines employed  for  the  purpose  of  registering  fares  in  rail- 
road cars.  The  bill,  after  describing  two  separate  patent* 
owned  by  the  plaintiff,  being  reissues  Nos.  8,013,  and  8,0H, 
charges  that  the  defendants  are  using  some  registering  ma- 
chines, some  of  them  containing,  in  one  and  the  same  register 
or  apparatus,  the  inventions,  or  substantial  and  material  parts 
of  the  inventions,  described  and  secured  in  and  by,  each  of 
the  said  reissued  letters  patent  Nos.  8,013  and  8,014.  To  this 
bill  the  defendants  demur,  and  allege,  as  ground  of  demurrer, 
that  the  several  devices  described  in  the  two  patents  referred 
to  in  the  bill  are  not  alleged  to  have  been  made,  sold,  or  used 
by  the  defendants  conjointly  or  connected  together  in  any 
one  fare  register. 

It  may  be  open  to  question  whether  the  bill  charges  a 
single  cause  of  action,  when  it  sets  forth  the  use  of  devices 
secured  by  separate  patents,  although  such  use  is  stated  to 
occur  in  one  aud  the  same  machine.  But,  the  bill,  if  it  be 
considered  to  set  forth  two  causes  of  action,  may,  nevertbe- 
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less,  be  good,  for  equity  permits  the  joinder  of  several  causes 
of  action  in  a  single  bill.  Such  joinder  is  not,  however,  per- 
mitted when  the  effect  will  be  to  embarrass  the  defendant,  or 
introduce  unnecessary  confusion  into  the  cause.  Whether 
that  will  be  the  effect  in  any  particular  case  must  depend,  in 
a  great  measure,  upon  the  nature  of  the  controversy,  and  no 
general  rule  has  been  laid  down  by  which  all  cases  can  be 
determined.  In  the  present  instance,  as  the  question  is  raised 
by  demurrer,  the  point  to  be  decided  is,  whether  the  aver- 
ments of  the  bill  show  the  controversy  to  be  of  such  a  char- 
acter that  prejudice  to  the  defendant  will  result  from  permit- 
ting the  joinder,  in  one  action,  of  the  two  transactions  set 
forth.  The  argument  made  in  behalf  of  the  defendant  re- 
quires the  inference,  that  prejudice  will  result  to  the  defend- 
ant, if  he  is  called  on  to  answer  to  a  charge  of  infringing  two 
patents,  by  the  use,  in  a  single  machine,  of  devices  that  are 
not  necessarily  used  in  connection  with  each  other.  But  no 
each  inference  can  be  drawn.  On  the  contrary,  in  the  ab- 
sence of  any  other  fact,  the  circumstance  that  the  two  trans- 
actions complained  of  are  the  use,  in  a  single  fare  registering 
machine,  of  "two  patented  devices  connected  with  the  mechan- 
ism of  the  machine,  warrants  the  inference  that  no  prejudice 
will  result  to  the  defendant  from  the  joinder  of  the  two 
transactions. 

A  bill  similar  to  the  present  was  upheld  in  Nourse  v. 
Allen,  (4  Blatchf.  C.  O.  R.,  376,)  and  I  do  not  find  the  au- 
thority of  that  case  shaken  by  the  case  of  Nellie  v.  McLana- 
hany  (6  Fishery  286,)  upon  tfhich  the  defendant  relies ;  for,  it 
seems,  that,  in  that  case,  the  bill  would  have  been  held  good 
if  it  had  averred,  as  this  bill  does,  that  the  machine  made  and 
sold  by  the  defendant  contained  devices  covered  by  each  of 
the  patents  set  forth  in  the  bill.  The  case  of  The  United 
Nickel  Co.  v.  The  Manhattan,  Brass  Manufacturing  Co., 
decided  by  Judge  Blatchf ord,  furnishes  no  support  to  this 
demurrer,  for  the  reason,  that  the  bill  in  that  case  was  essen- 
tially different  from  the  bill  in  the  present  case,  and  no 
opinion  was  delivered. 
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Nor  can  the  defendant  find  support  in  the  case  of  Sey- 
mour t.  Osborne,  (11  Wall.>  516,  559,)  which  simply  decides, 
that,  where  the  bill  sets  forth  several  patents,  aH  appertaining 
to  the  same  general  subject,  and  all  required  to  constitute  a 
complete  machine,  and  all  embodied  in  the  machines  which 
the  complainants  furnish,  the  bill  will  be  upheld. 

I  am  unable,  therefore,  from  the  bill  itself,  to  say,  in  this 
case,  that  any  prejudice  will  result  from  the  joinder  of  the 
several  transactions  therein  described,  and  there  must  be 
judgment  for  the  complainant  upon  the  demurrer,  with  leave 
to  the  defendant  to  answer,  on  payment  of  costs. 

John  Van  Santvoord,  for  the  plaintiff. 

Frost  &  Coey  for  the  defendant. 


The  Webster  Loom  Company 


vs. 


Elia8  S.  Higgins  and  Nathaniel  D.  Higgins.    In  Equity. 

Tbe  letters  patent  issued  August  27th,  1872,  to  William  Webster,  for  an  im- 
provement in  looms  for  weaving  pile  fabrics,  are  invalid. 

In  respect  to  the  fifth  claim  of  said  patent,  namely,  "  In  combination,  the  lav 
and  its  rigid  shuttle  box,  the  pivoted  vibrating  wire  trough,  the  reciprocating 
driving  slide,  and  the  latch  moving  thereon,  the  latter  being  operated  by  tbe 
wire  box,  the  combination  being  and  operating  substantially  as  described," 
the  descriptive  part  of  the  specification  is  insufficient 

The  combination  set  forth  in  said  fifth  claim  is  not  a  patentable  combination, 
but  a  mere  aggregation  of  devices. 

When  a  defendant  has  shown  prior  knowledge  and  use,  the  burden  of  showing 
prior  invention  is  on  the  plaintiff. 

Webster  was  not  the  first  inventor  of  the  invention  sought  to  be  covered  by 
said  fifth  claim. 

(Before  Wheblea,  J.,  Southern  District  of  New  York,  January  14th,  1870.) 
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Wheeler,  J.  This  suit  is  brought  for  relief  against  an 
alleged  infringement  of  letters  patent  No.  130,961,  issued, 
August  27th,  1 872,  to  William  Webster,  and  owned  by  the 
plaintiff,  for  an  improvement  in  looms  for  weaving  pile  fab- 
rics. The  defendants,  in  their  answer,  allege,  that,  by  pre- 
vious contract  with  Webster,  they  are  the  owners  of  all  such 
improvements  made  by  him,  deny  that  he  was  the  first  in- 
ventor of  the  inventioh  patented,  and  allege,  that,  before  the 
time  of  any  invention  thereof  by  him,  the  same,  or  substan- 
tial and  material  parts'  thereof,  were  described  in,  among 
others,  letters  patent  of  Great  Britain  to  Erastus  B.  Bigelow, 
to  William  Weild,  and  to  Moxon,  Clayton  and  Fearnley,  and 
in  letters  patent  of  the  United  States  to  Elias  S.  Higgins,  as- 
signee of  William  Weild,  and  to  Ezekiel  K.  Davis,  and  that 
the  same  was  known  to,  and  used  by,  Ezekiel  K.  Davis  and 
Thomas  Crossley,  of  New  York,  at  New  York,  that  the  de- 
scription of  the  invention  is  obscure,  and  not  sufficient  to 
enable  one  acquainted  with  the  art  to  which  it  belongs,  to  con- 
struct and  use  the  loom  therein  attempted  to  be  described, 
that  there  is  no  description  in  the  patent  of  the  combination 
specified  in  the  fifth  claim  thereof,  and  deny  infringement. 
On  the  hearing,  the  plaintiff  relied  solely  upon  the  fifth  claim 
of  the  patent,  and  the  defendants  abandoned  all  claim  of 
ownership  of  the  invention  by  virtue  of  any  contract  with 
Webster. 

In  weaving  pile  fabrics,  such  as  Brussels  carpeting  and 
velvets,  wires  are  woven  like  filling  into  them,  taking  up 
warp  into  loops,  over  the  wires,  above  that  part  of  the  cloth 
made  of  other  warp  and  filling,  constituting  the  pile  of 
the  fabric.  Enough  wires  are  woven  in,  and  left  there,  to 
make  a  piece  sufficiently  large  and  firm  to  withstand  the  beat 
of  the  machinery,  and  then,  as  the  weaving  proceeds,  those 
put  in  first  are  successively  withdrawn,  carried  back  and  in- 
serted again  into  open  sheds  of  warp  made  to  receive  them, 
and  woven  into  and  carried  along  with  the  cloth.  The  heads 
of  the  wires  are  made  much  larger  than  the  wires  themselves, 
and  square  and  flat,  to  fit  into  a  box  beside  the  cloth,  with  a 
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narrow  opening  toward  it,  -that  will  permit  their  moving 
freely  along  with  the  cloth.  The  looms  used  are  not  much 
different  from  those  used  in  weaving  other  fabrics,  except 
that  machinery  is  added  for  withdrawing,  carrying  back  and 
inserting  the  wires,  which  is  called  a  wire  motion,  and  the 
rest  of  the  looms  must  be  adapted  to  the  working  of  that,  so 
as  not  to  interfere  with  it.  As  the  wires  are  withdrawn,  the 
loops  are  left  to  be  held  in  place  by  the  other  warp  and  filling, 
as  woven  together,  and,  consequently,  there  must  be  a  thread 
of  filling  woven  in  between  the  wearing  in  of  each  wire,  and 
there  must  be  two  beats  of  the  lay  carrying  the  reed  which 
beats  up  the  filling  and  wires,  and  corresponding  motions  of 
the  shuttle  carrying  the  filling,  to  each  insertion  of  a  wire. 
The  motions  of  the  parts  must  all  be  so  timed  that  the  wires 
will  be  inserted  when  the  lay  is  swung  away  from  the  woven 
cloth  and  makes  room,  and  the  sheds  for  them  are  opened  to 
receive  them,  and  that  the  lay  will  beat  up  the  wire,  swing 
back  for  a  thread  of  filling  to  be  carried  through,  and  beat 
that  up,  while  the  wire  motion  is  after  another  wire,  and  be 
in  the  proper  position  to  carry  the  shuttle,  with  its  threads  of 
filling,  at  the  times  when  they  must  go  in.  The  wires  must 
be  carried  past  the  fell '  of  the  cloth,  toward  the  lay  swung 
back,  to  reach  a  place  in  the  sheds  open  sufficiently  wide  for 
them  to  be  thrust  into ;  the  reed  must  stand  on  the  edge  of 
the  lay  away  from  the  cloth,  to  make  room  on  the  lay  for  the 
shuttle  race,  and  must  be  carried  by  it  to  the  fell  of  the  cloth 
when  it  beats  up  the  wires  and  filling ;  and  so  the  lay  must 
move  past  the  fell  of  the  cloth  toward  the  wire  motion.  To 
prevent  collision  between  the  lay  with  shuttle  boxes  attached 
and  the  wire  motion,  in  making  these  movements,  either  the 
wire  motion  must  be  arranged  so  that  it  will  insert  the  wires, 
and  move  out  of  the  way,  before  the  lay  and  shuttle  box  arrive 
where  the  wire  motion  goes,  or  so  much  of  the  lay  and  shuttle 
box,  on  that  side  of  the  loom,  as  would  hit  the  wire  motion, 
must  be  detached  from  the  rest  of  the  lay  while  that  moves 
up  with  the  reed,  and  be  kept  out  of  the  way  of  the  wire  mo- 
tion.   In  the  Bigelow  loom,  the  wire  motion  consisted  of  a 
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forked  arm  and  reciprocating  lever,  extending  upward  through 
a  horizontal  rocking  shaft,  which  were  so  timed  as  to  be  to- 
gether at  the  wire  box  when  the  lay  beat  up,  and  that  was 
crooked  out  of  the  way  for  a  short  distance  opposite,  so 
it  would  move  past  them  when  in  that  position.  In  the 
Weild'  looms,  the  wires  were  withdrawn  by  a  latch  on  a  recip- 
rocating slide,  into  a  horizontal  trough,  oscillating  between 
the  points  of  withdrawal  and  insertion,  and  pushed  out  of  the 
trough  into  the  sheds  by  an  arm  extending  from  the  slide  far 
enough  to  follow  and  reach  them  until  in  place.  A  part  of 
the  lay  was  detached,  and,  with  the  shuttle  box,  kept  back 
when  the  rest  beat  up,  out  of  the  way  of  the  trough  and  ex- 
tending arm  of  the  wire  motion.  In  the  Moxon,  Clayton  and 
Fearnley  patent,  the  wires  were  to  be  withdrawn  by  a  latch 
into  a  groove  in  a  table,  and  carried  into  another  groove  that 
would  direct  them  into  the  sheds.  This  table  would  appear 
to  be  in  the  way  of  a  rigid  lay  and  shuttle  box.  Webster  was 
familiar  with  such  looms,  and,  in  1865  and  1866,  conceived 
the  idea  of  improving  them,  by  making  a  wire  motion  to  them 
that  could  be  used  with  a  straight  and  rigid  lay,  and  made  a 
drawing  of  parts  of  a  loom  representing  such  a  lay,  and  parts 
of  a  wire  motion  representing  a  reciprocating  withdrawing 
and  pushing  slide,  mounted  on  a  wire  trough,  oscillating  be- 
tween the  points  of  withdrawal  and  insertion  of  wires.  So 
far  as  appears,  this  was  the  first  representation  ever  made  of 
snch  a  device  for  a  wire  motion.  Said  Davis  was  a  machinist, 
master  mechanic  of  the  defendants,  who  are  large  carpet  manu- 
facturers, in  the  alteration  and  repair  of  their  looms,  and  fa- 
miliar with  such  looms.  In  1867,  he  commenced  to  invent 
improvements  to  them,  and  had  a  model  of  his  loom,  contain- 
ing his  improvements  to  that  time,  made,  which  showed  a 
wire  motion,  containing  a  reciprocating  withdrawing  and 
pushing  slide,  mounted  on  a  bar  slotted  so  as  to  be  like  the 
sides  of  a  trough,  with  a  pin  to  assist  in  supporting  the  wires, 
supported  on  upright  arms  to  a  rocking  shaft,  moving  be- 
tween the  points  of  withdrawal  and  insertion  of  the  wires, 
and  a  rigid  lay  with  a  sliding  shuttle  box,  which  was  held  back 
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when  the  lay  moved  up,  and  kept  out  of  the  way  of  the  wire 
motion.    This  was  the  first  invention  of  a  sliding  shuttle  box. 
Webster  showed  Davis  his  drawing  in  March,  1868.    Davis 
applied  for  a  patent  in  July,  1868.    One  was  issued  for  his  im- 
provements February  9th,  1869.    Davis  showed  his  model  to 
"Webster  November  11th,  1869.    Webster  made  application 
for  a  patent  June  21st,  1870 ;  and  the  one  in  suit  was  granted 
August  27th,  1872.    What  the  application  of  Webster  was  is 
not  shown.     He  declared  that  he  had  invented  certain  "  im- 
provements in  looms  "  for  weaving  pile  fabrics,  &c,  and,  in 
his  specification,  set  forth  the  nature  and  object  of  his  inven- 
tion in  these  words :  "  The  first  part  of  my  invention  relates 
to  the  combination  and  arrangement  of  the  reciprocating  or 
driving  slide,  sliding  bar,  withdrawing  and  inserting  devices, 
and  trough,  in  such  a  manner  that  the  trough  shall  be  capable 
of  oscillating  between  the  points  of  withdrawal  and  insertion 
of  the  wire,  the  sliding  bar  receiving  a  horizontal  motion  at  the 
same  time  that  the  pushing  slide  is  being  reciprocated  on  the 
trough  by  the  driving  slide.     The  advantage  of  this  part  of 
my  invention  is,  that  a  shuttle  box,  rigidly  connected  with  the 
lay,  may  be  used.    The  second  part  of  my  invention  relates 
to  the  means  for  preventing  the  wire  from  bounding  back 
from  its  position  in  the  wire  box,  and  consists  in  a  spring  at- 
tached to  the  inner  end  of  the  wire  box,  and  fitting  indenta- 
tions or  openings  in  the  heads  of  the  wires.    The  third  part 
of  my  invention  relates  to  the  combination  of  the  vibrating 
trough  directly  with  the  lay.    The  fourth  part  of  my  inven- 
tion relates  to  a  modification  of  the  mechanism,  and  consists 
in  having  the  oscillating  trough  and  reciprocating  slide  path- 
way combined  or  made  in  one  piece,  and  having  the  with- 
drawing and  pushing  devices  combined  or  connected  and  re- 
ciprocated thereon  by  power  applied  directly  thereto,  the 
object  of  this  part  of  my  invention  being  to  dispense  with 
the  driving  slide  and  stationary  slide  pathway  and  sliding 
bar.    The  fifth  part  of  my  invention  consists  in  the  combina- 
tion, with  a  lay  having  a  rigid  shuttle  box,  of  a  pivoted,  vi- 
brating wire  trough,  a  reciprocating  driving  slide  and  latch, 
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the  latter  being  operated  by  the  wire  box  to  release  the  wire, 
and  the  slide  and  latch  moving  on  the  trough,  all  as  set  forth." 
Then,  a  description  of  the  accompanying  drawing,  merely 
stating  what  parts  the  figures  represented.  Then,  a  descrip- 
tion of  his  improvements,  in  which  he  described  a  stationary 
sliding  pathway  on  which  the  reciprocating  or  driving  slide 
would  move  ;  a  withdrawing  and  pushing  slide  secured  to  an 
oscillating  trough  pivoted  to  the  breast  beam,  so  as  to  recip- 
rocate thereon,  and  be  moved  by  a  bar  secured  to  it,  and 
sliding  in  a  mortise  in  the  withdrawing  and  pushing  slide, 
and  with  a  wrist  on  the  latter  to  which  to  apply  power ;  the 
wire  box  latch  and  their  workings;  and  said:  u Sheet  2, 
figs.  3,  represents  the  fulcrum  H,  of  the  oscillating  trough  E, 
as  attached  to  the  end  of  the  lay  Ca,  by  a  plate  H1.  The  other 
end  of  the  trough  may  be  operated  by  a  cam  or  other  device, 
not  shown.  Fig.  4t  represents  a  modification  of  the  invention. 
The  withdrawing  and  pushing  slide,  B1,  in  this  case,  becomes 
the  driving  slide.  The  fulcrum  or  centre,  H,  of  the  oscillat- 
ing trough,  E,  is  represented  as  being  attached  to  the  breast 
beam,  A1,  of  the  loom,  in  the  same  manner  as  shown  in  fig.  2, 
sheet  1.  Fig.  5  represents  an  end  view  of  the  withdrawing 
and  pushing  slide  described  in  figs.  3  and  4,  but  with  the 
trough  attached  with  shuttle  box.  The  fulcrum  of  the  oscil- 
lating trough,  E,  may  be  attached  to  the  shuttle  box  or  lay 
of  the  loom,  or  to  a  vertical  shaft."  He  further  described 
some  of  these  parts  by  reference  to  figures  of  the  drawing, 
representing  different  views  of  them,  and  described  a  hori- 
zontal movement  of  the  latch,  and  stated  that  he  did  not  ex- 
pect to  confine  himself  to  the  precise  form  of  the  several 
parts  described.  The  first  claim  is  for  the  vibrating  trough, 
driving  slide,  its  guiding  way,  the  pusher,  latch  and  sliding 
bar,  combined  and  operated,  substantially  as  described.  The 
second  is  for  improvements  about  the  wire  box.  The  third  is 
for :  "  The  combination,  with  the  lay,  C,  of  the  trough,  E, 
when  arranged,  connected  and  operating  as  described,  and  for 
the  purpose  set  forth."  The  fourth  is  for  the  oscillating 
trough,  constructed  to  serve  as  a  slide  guideway,  in  combina- 
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tion  with  the  driving  elide,  pusher  and  latch,  operating  sub- 
stantially as,  and  for  the  purposes,  set  forth.  The  fifth  is  for : 
"  In  combination,  the  lay  and  its  rigid  shuttle  box,  the  piv- 
oted  vibrating  wire  trough,  the  reciprocating  driving  slide, 
and  the  latch  moving  thereon,  the  latter  being  operated  by 
the  wire  box,  the  combination  being  and  operating  substan- 
tially as  described." 

The  form  and  language  of  the  patent  leave  what  the  in- 
ventor intended  to  describe  in  his  specification,  and  cover  by 
the  fifth  claim,  somewhat  open  to  inquiry.  That  claim  is 
almost  identical  with  the  fifth  part  of  the  description  of  the 
nature  and  object  of  the  invention,  and  they  obviously  refer 
to  the  same  thing.  Neither  is  intelligible  without  reference 
to  what  precedes.  In  what  precedes  that  part  of  the  descrip- 
tion there  is  a  combination  of  the  wire  trough  with  the  lay, 
by  being  pivoted  to  it,  mentioned.  The  same  thing  is  again 
mentioned  twice  in  the  specification  preceding  the  claims. 
The  use  of  a  lay  with  a  rigid  shuttle  box  is  referred  to  in  con- 
nection with  the  first  part  of  the  description  of  the  nature 
and  object  of  the  invention,  as  an  advantage  to  be  derived 
from,  but  not  as  a  part  of,  the  invention.  That  part  is  dif- 
ferent from  that  mentioned  in  the  fifth  part.  Upon  this 
view,  it  might,  with  some  plausibility,  be  said,  that  the  com- 
bination with  the  lay  intended,  when  mentioned  in  the  fifth 
part  as  being  "  as  set  forth,"  and  in  the  fifth  claim  as  being 
"  as  described,"  was  the  combination  by  pivoting  the  wire 
trough  to  the  lay,  which  had  been  set  forth  and  described, 
and  not  some  other  combination  not  in  any  manner  set  forth 
or  described.  If  that  should  be  held  to  be  the  combination, 
neither  the  defendants,. nor  any  others,  have  used  it,  and  the 
defendants  do  not  infringe.  In  argument,  however,  the  fifth 
part  of  the  invention,  and  the  fifth  claim,  have  been  treated 
as  for  the  parts  mentioned,  in  combination  generally,  without 
regard  to  pivoting  the  wire  trough  to  the  lay  or  shuttle  box- 

In  what  has  been  stated,  of  and  concerning  the  contents 
of  the  patent,  every  word  concerning  the  lay  and  shuttle  box 
has  been  recited.     There  is  in  it  no  allusion  to  any  machinery 
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or  contrivance  for  moving  the  reciprocating  slide,  except  a 
wrist  on  5t  for  attaching  power  to  it ;  nor  for  movipg  the 
wire  trough,  except  the  rod  ll2,  mentioned  in  connection  with 
a  trough  pivoted  to  the  lay ;  nor  any  whatever  for  moving 
the  lay ;  nor  is  any  other  shown  in  the  drawing  or  models.  As 
has  been  said  in  argument,  in  behalf  of  the  plaintiff,  the  patent 
is  to  be  construed  in  the  light  of  what  was  before  known  to 
persons  skilled  in  the  art  of  making  and  operating  such  looms, 
and  liberally  in  favor  of  the  paterit,  in  accordance  with  the 
maxim,  ut  re*%  magU  valeat  quam  pereat,  not,  however,  for 
the  purpose  of  adding  to  the  patent  anything  not  there,  but 
of  reaching  the  true  meaning  of  what  is  there. 

Either  form  of  the  wire  motion  described  in  the  patent, 
except  that  pivoted  to  the  lay,  might,  probably,  be  put  in 
place  of  the  wire  motion  in  the  Weild  looms,  and,  by  attaching 
the  power  to  the  wrist  of  the  driving  slide,  be  made  to  oper- 
ate without  any  material,  if  any,  alteration  of  the  other  parts. 
But  neither  form  would. so  operate  by  being  so  substituted  in 
that  loom  with  a  rigid  lay  and  shuttle  box  in  place  of  the  de- 
tached lay  and  shuttle  box,  because  the  wire  trough  would  not 
keep  out  of  their  way.  Nor  could  either  form  be  substituted, 
without  other  material  alterations,  for  the  wire  motion  in  the 
Moxon,  Clayton  and  Fearnley  looms,  nor  without  still  greater 
and  more  material  alterations,  for  that  in  the  Bigelow  looms. 
As  wire  motions  merely,  to  be  used  as  improvements  on  the 
Weild  looms,  as  the  inventor  probably  intended,  they  seem 
to  be  well  enough  described.  But,  construing  the  fifth  part 
of  the  invention  broadly,  as  construed  in  argument,  the  com- 
bination goes  outside  of  the  wire  motion,  into  the  loom  proper, 
and  the  question  is,  whether  that  combination  is  well  enough 
described,  "  to  enable  any  person  skilled  "in  the  art"  "to 
which  it  appertains "  "  to  make,  construct,"  "  and  use  the 
same."  Competent  experts  and  workmen  have  testified,  on 
the  part  of- the  defendants,  that  what  is  necessary  in  that  be- 
half cannot  be  done  without  the  exercise  of  inventive  genius. 
Those  equally  competent  have  testified  for  the  plaintiff  that 
it  can  be.     To  do  it,  with  any  of  the  then  existing  looms, 
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motion  would  have  to  be  given  by  machinery  to  the  vibrating 
wire  trough,  to  move  it  out  of  the  way  of  the  lay,  at  the 
proper  time,  to  allow  all  the  connecting  parts  of  the  wire 
motion  to  do  their  work,  and  permit  the  lay,  reed  and  shuttle 
boxes  to  do  theirs,  without  interference.    The  times  of  the 
motions  of  the  parts  were  to  be  calculated,  and  the  machinery 
to  accomplish  the  motions  at  the  proper  time  was  to  be  con- 
trived and  constructed.     The  witnesses  who  say  no  invention 
would  be  required  do  not  %ay  but  that  all  this  was  to  be  dona 
They  merely  say  that  competent  workmen  could,  in  their  opin- 
ion, do  it  without  invention.     The  requirement  of  the  law 
seems  to  be,  that  the  specification  should  be  full  and  plain 
enough  so  that  a  fairly  competent  workman  at  loom  building 
could  take  it,  and,  exercising  what  then  existing  knowledge 
there  was  common  to  that  trade,  follow  it  out,  and  by  it, 
without  invention  or  addition,  construct  an  operating  loom, 
containing  the  parts  mentioned  as  in  combination  in  the  fifth 
claim,  working  together.     {Ourtis  on  Patents,  §§  254,  255.) 
A  loom  is  mentioned,  and  not  a  wire  motion  merely,  here, 
because  a  part  of  the  loom  proper  is  taken  into  the  claimed 
invention,  and  the  parts  taken  would  be  fragmentary,  and 
could  not  operate,  without  the  rest.    "Whether  the  specifica- 
tion is  so  sufficient  is  a  question  of  fact,  to  be  determined 
upon  the  evidence,  and  the  nature  of  the  things  to  be  done, 
as  it  is  made  to  appear.     The  horizontal  pushing  slide,  in  the 
Weild  wire  motion,  extending  towards  the  lay  and  shuttle 
box,  was  a  great  obstacle  to  the  use  of  a  rigid  lay  and  shuttle 
box ;  and  Webster,  by  the  things  well  described,  dispensed  with 
that.      But  still  he  retained  the  oscillating  trough,  which,  as 
used  in  the  Weild  wire  motion,  where  only  it  was  known  to 
be  used,  would  always  be  in  the  way  of  a  rigid  lay  and  shuttle 
box,  and  he  provided  no  mode  whatever  for  keeping  them 
out  of  the  way.    If  a  workman  had  undertaken  to  work  out 
Webster's  specification,  when  he  had  made  and  put  into  a 
loom  all  the  parts  described  or  mentioned  in  it,  his  situation 
would  be  the  same  as  that  of  Davis  was,  in  September,  1868, 
when  he  undertook  to  furnish  the  Grdssleys  with  a  loom  like 
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that  represented  by  his  model,  except  that  it  should  have  a 
rigid  shuttle  box.  He  then  had,  in  his  working  model,  a  re- 
ciprocating withdrawing  and  pushing  slide,  mounted  on  a 
slotted  bar,  which  was  the  equivalent  of  Webster's  vibrating 
trough,  all  as  the  plaintiff  now  claims  to  be  an  infringement. 
Still,  when  the  shuttle  box  was  made  rigid,  the  parts  would 
clash ;  and;  although  he  was  an  inventor  and  a  master  mechanic, 
and  much  more  than  an  ordinarily  competent  workman,  it  took 
him  nearly  two  years  to  arrange  and  time  them  so  they  would 
not  clash.  The  trough  was  to  be  kept  out  of  the  way,  by 
having  the  right  motion  given  to  it  at  the  right  time.  The 
motion  and  time  were  to  be  found,  and  finding  them  would 
be  invention.  It  was  a  problem  to  be  solved,  which  would 
require  experiment,  which  is  more  than  a  specification  is 
allowed  to  require  and  be  valid.  (McFarlane  v.  Price,  1 
Stark.,  199;  Turnery.  Winter,  \D.&  K,  602;  The  King  v. 
Atiwright,  Webs.  Pat.  Cas.,  64 ;  Curtis  on  Pat.,  §  255 ;  Evans 
v.  Eaton,  7  Wheat,  356 ;  Sullivan  v.  Red  field,  1  Paine,  441.) 
It  is  said,  that  a  competent  workman  could  give  any  required 
motion  at  any  required  time  to  parts  of  machinery,  which 
may  be  true.  Still  the  requisite  motions  and  times  would 
remain  to  be  found.  It  is  a  significant  fact,  in  this  connec- 
tion, that  no  looms  nor  models,  containing  this  alleged  inven- 
tion, were  made  by  Webster,  or  by  the  plaintiff,  or  by  any 
one  under  them  or  either  of  them,  until  after  those  claimed 
to  be  infringements  had  been  made  and  seen.  Upon  these 
reasons,  the  conclusion  seems  to  be  inevitable,  that  the  specifi- 
cation is  not  sufficient. 

Futhermore,  the  fifth  claim  is  for  the  invention  of  a  com- 
bination of  a  lay  with  a  rigid  shuttle  box,  with  the  parts  of  a 
wire  motion  named  in  it.  There  can  be  no  invention  about 
that  unless  the  parts  do  work  together  in  accomplishing  some 
result,  so  as  to  make  a  working  combination.  The  functions 
of  the  lay  are  to  carry  the  reed  and  shuttle  boxes,  and  to 
serve  as  a  shuttle  race,  without  having  anything  to  do  with 
the  wire  motion.  The  functions  of  the  wire  motion  are  to 
withdraw  the  wires,  carry  them  backhand  insert  them,  with- 
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ont  having  anything  to  do  with  the  lay.  They  do  not  join 
together  in  doing  anything.  All  that  is  required  of  either,  in 
connection  with  the  other,  is  to  keep  ont  of  its  way.  In  some 
sense  they  combine  together,  and  with  all  the  other  parts  of 
the  loom,  to  make  the  fabric  produced ;  but  that  is  not  the 
combination  described.  In  the  same  sense  the  parts  of  a 
stove  mentioned  in  the  combination  in  question  in  HaUes  v. 
Van  Wormer,  (20  Wall.,  353,)  combined  with  all  the  other 
parts,  to  give  heat ;  but  tlfet  did  not  make  a  patentable  com- 
bination. As  said  by  Mr.  Justice  Strong,  in  that  case,  each 
produces  its  appropriate  effect  unchanged  by  the  others.  That 
effect  has  no  relation  to  the  combination,  and  in  no  sense  can 
be  called  its  product.  This  placing  the  parts  together  would 
be  the  mere  aggregation  of  devices,  not  invention.  As  well 
might  the  breast  beam,  the  heddles,  or  any  of  the  more  re- 
mote parts  of  the  loom,  be  mentioned,  and  claimed  as  included. 

Upon  this  subject,  in  connection  with  that  of  the  suffi- 
ciency of  the  specification,  it  seems  proper  to  remark,  that, 
if  no  invention  was  necessary  to  combine  these  parts,  de- 
scribing the  combination  of  them,  merely,  describes  no  inven- 
tion; if  invention  of  some  mode  of  combining  them  was 
necessary,  such  mode  is  wholly  wanting. 

If,  for  any  reason,  however,  these  conclusions  are  not  cor 
rect,  the  question  whether  Webster  was  the  first  inventor  of 
the  invention  sought  to  be  covered  by  the  fifth  claim  is  to  be 
decided.  There  is  no  fair  question  but  that  looms  like  those 
which  the  plaintiff  claims  to  be  infringements  were  made  and 
operated  by,  and  were,  therefore,  known  to,  and  used  by, 
Davis,  as  alleged  in  the  answer,  before  the  date  of  the  patent, 
so  as  to  defeat  it,  unless  the  invention  was  made  before.  As 
this  patent  is  not  accompanied  by  the  application  in  evidence, 
the  invention  must  be  taken  to  have  been  made  at  the  date 
of  the  patent,  unless  it  is  shown  by  parol  proof  to  have 
actually  been  made  at  a  prior  date.  (Kelleher  v.  Darling,  H 
Pat.  Of.  Gaz.,  673.)  The  burden  of  proof  rests  upon  the 
defendants,  to  show,  beyond  any  fair  doubt,  the  prior  knowl- 
edge and  use  set  up ;  but,  where  they  have  sustained  that 
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burden  by  showing  such  knowledge  and  nse  prior  to  the  pat- 
ent, the  burden  of  showing  the  still  prior  invention  claimed, 
by  at  least  a  fair  balance  of  proof,  must  rest  upon  the  plaint- 
iff. Substantially  all  the  evidence  there  is  upon  that  subject 
is  the  original  drawing  of  "Webster,  with  the  testimony  of 
himself  and  others  showing  that  it  was  made  by  him  in  1865 
and  1866,  and  the  other  drawings,  not  much  different  from 
that,  with  testimony  that  they  also  were  made  by  him  at  a 
time  earlier  than  those  looms.  Tl*ere  is  scarcely  any  explana- 
tion of  the  drawings,  or  of  the  workings  of  the  parts  repre- 
sented, in  his  testimony,  or  in  what  he  said,  as  testified  by 
others,  contemporaneously  with  making  or  exhibiting  the 
drawings,  more  than  that  they  represented  a  wire  motion,  and 
that  a  shuttle  box  rigidly  attached  to  the  lay  could  be  used 
with  it.  All  the  drawings  show  a  lay  with  such  a  shuttle  box 
that  show  any  lay,  but  show  no  mode  of  operation  by  which 
it  could  be  used.  The  lay  is  always  shown  in  the  position  the 
lays  of  the  Weild  looms  are  in  when  their  shuttle  boxes  are 
in  line  with  them,  the  same  as  if  rigidly  attached,  and  never 
in  a  position  where  they  would  be  detached  to  keep  out  of 
the  way  of  the  wire  motion,  with  the  wire  motion  out  of  its 
way,  bo  as  to  show  that  with  its  rigid  shuttle  box  it  could  be 
used.  The  drawings  would  seem  to  be  mere  drawings  of  his 
wire  motion  with  the  lay  sketched,  as  the  breast  beam  and 
wme  other  parts  appear  to  be,  for  the  purpose  of  showing 
that  it  was  the  wire  motion  of  a  loom,  without  showing  any 
particular  combination  of  the  wire  motion  with  any  of  the 
parts  of  the  loom  proper.  If  such  a  showing  was  intended, 
the  evidence  fails  to  show  satisfactorily  that  the  intention  was 
carried  out.  To  say  that  this  shows  the  invention  of  any  real 
combination  of  a  lay  having  a  rigid  shuttle  box,  with  the  parts 
of  the  wire  motion,  would  be  going  beyond  what  is  fairly 
shown  by  any  substantial  evidence  in  the  case.  The  abiding 
conviction  produced,  as  the  effect  of  the  exposition  of  the 
case  in  the  very  able  and  exhaustive  arguments  of  counsel, 
as  well  as  of  more  examination  and  study  of  it  than  what  is 
here  written  will  probably  indicate,  is,  that,  while  Mr.  Web- 
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ster  did  really  invent  some  new  parts  for  wire  motions,  he 
never  fully  completed  any  invention  of  any  combination  of 
them  with  any  of  the  parts  of  a  loom.  To  allow  such  an  in- 
vention and  patent  as  is  here  shown  to  stand  in  the  way  of 
other  inventors  would  be  very  unjust  to  them,  as  contrary  to 
the  plain  requirements  of  the  patent  laws,  for,  should  they  in- 
vent any  mode  whatever,  for  doing  what  the  patentee  shows 
no  way  of  doing,  he  would  be  enabled  to  say  that  their  mode 
was  his,  and  to  maintain  his  claim  to  it. 

In  coming  to  the  conclusions  here  reached,  neither  the  de- 
cision, nor  the  opinion  of  the  learned  Judge  making  it,  in 
Webster  v.  New  Brunswick  Carpet  Co.,  upon  this  same  patent, 
(9  Pat.  Off.  Oaz.y  203),  have  been  overlooked,  or  lightly  con- 
sidered. Had  this  case  been  like  that,  or  understood  to  be  so, 
no  more-  would  have  been  necessary  here  than  to  follow,  and 
refer  to,  it.  But  counsel  on  both  sides  of  this  case  have  treated 
it  as  being  essentially  different  from  that,  and  the  counsel  for 
the  defendant,  in  this  express  themselves  satisfied  with  the 
decision  in  that,  upon  the  pleadings  and  evidence  on  which  it 
was  made.  What  that  case  in  fact  was  is  not  shown  in  this. 
The  opinion,  however,  shows  that  most  of  the  questions  here 
made  and  passed  upon  were  not  there  raised  and  considered. 

Let  a  decree  be  entered  dismissing  the  bill  of  complaint, 
with  costs. 

Edward  N.  Dickerson  and  Clarence  A.  Setoard,  for  the 
plaintiff. 

George  Gifford  and  Ebenezer  It.  Hoar,  for  the  defendants. 
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William  H.  Loxg,  Assignee  in  Bankedttoy  of  Benjamin  H. 

Spauldino 

vs. 

ALFBED  J.  DlOKES80N. 

The  body  of  D.  was  taken  in  execution,  and  he  gare  a  bond  with  sureties  for 
the  liberties  of  the  jaiL  Subsequently,  he  was  adjudged  a  bankrupt  and  re- 
ceiyed  a  discharge  from  all  debts  provable  against  him  on  March  80th,  1878. 
There  had  been  no  breach  of  the  bond  at  the  time  the  bankruptcy  proceedings 
were  commenced.  D.  then  applied  to  the  Court  for  an  order  discharging  him 
from  custody,  and  discharging  tbe  sureties  from  liability  on  the  bond :  Held, 
that,  under  §  5,067  of  the  Revised  Statutes  of  the  United  States,  tbe  judg- 
ment od  which  tbe  execution  was  issued  was  a  provable  debt,  although  the 
body  of  D.  had  been  taken  in  execution,  and  was,  therefore,  discharged  by 
the  discharge. 

Bdi,  also,  that  the  taking  of  the  body  in  execution  did  not  give  a  lien  or  secu- 
rity which  could  not  be  affected  by  the  discharge. 

The  effect  of  the  discharge  was  to  release  the  judgment,  and  also  the  obligation 
of  the  sureties  on  the  bond. 

(Before  Blatchford,  J.  Southern  District  of  New  York,  January  14th,  1879.) 

Blatohfokd,  J.  On  July  20th,  1875,  the  defendant 
caused  a  warrant  of  attachment  to  be  issued  out  of  the  Su- 
preme Court  of  New  York,  against  the  property  of  Benjamin 
H.  Spaulding,  then  a  resident  of  Massachusetts.  The  warrant 
was  levied  by  the  sheriff  of  the  city  and  county  of  New  York, 
on  property  belonging  to  Spaulding.  Afterwards,  on  August 
1st,  1875,  said  property  was  sold  by  the  sheriff,  as  perishable, 
by  order  of  the  Court.  Spaulding  was  adjudged  a  bankrupt 
by  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts,  in  September,  1875,  on  a  petition  in  bank- 
ruptcy filed  July  23d,  1875,  and  the  plaintiff  was  appoint- 
ed his  assignee.  In  February,  1876,  the  plaintiff  brought 
this  suit,  claiming  that  the  levy  and  sale  under  said  attach- 
ment and  order  constituted  a  conversion  of  the  property  by 
the  defendant.     A  judgment  in  favor  of  the  plaintiff  was 
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rendered  in  this  suit,  against  the  defendant,  November  3d, 
1877,  for  $7,701.  An  execution  on  such  judgment  was 
issued  January  30th,  1878,  against  the  person  of  the  defend- 
ant, by  virtue  of  which  the  defendant  was  arrested  on  that 
day  by  the  marshal  of  this  District.  On  the  same  day,  in 
order  to  be  admitted  to  the  liberties  of  the  jail  of  the  county 
of  New  York,  the  defendant,  with  two  sureties,  executed  to 
said  marshal  a  bond  for  said  liberties,  in  double  the  amount 
of  said  judgment.  On  the  6th  of  April,  1878,  the  defendant 
was  duly  adjudicated  a  bankrupt  by  the  District  Court  of  the 
United  States  for  this  District,  and  such  proceedings  were 
subsequently  had  in  said  District  Court,  that,  on  the  26th  of 
July,  1878,  a  certificate  of  discharge  was  granted  to  the  de- 
fendant, whereby  he  was  forever  discharged  from  all  debts 
and  claims  which  were  provable  against  his  estate  on  the  30th 
of  March,  1878,  on  which  day  the  petition  for  adjudication 
was  filed  against  him,  except  such  debts  as  are  by  law  ex- 
cepted from  the  operation  of  such  a  discharge.  The  defend- 
ant now  applies  to  this  Court  for  an  order  discharging  him 
from  custody  under  the  execution  against  his  person,  and 
discharging  the  sureties  on  said  bond  from  all  liability  thereon, 
and  directing  said  bond  to  be  delivered  up  and  cancelled. 

The  defendant  contends,  that  the  debt,  either  as  a  judg- 
ment or  as  a  claim  for  conversion,  was  provable  in  his  bank- 
ruptcy proceedings ;  that,  therefore,  such  debt  is  discharged 
by  the  discharge  in  bankruptcy,  it  not  being  one  of  the 
classes  of  debts  which  are  not  affected  by  a  discharge ;  that 
no  judgment  remains  as  a  basis  for  the  execution  ;  and  that, 
consequently,  the  relief  asked  should  be  granted. 

The  plaintiff  contends,  that,  during  the  whole  course  of 
the  bankruptcy  proceedings,  the  body  of  the  defendant  was 
in  the  custody  of  the  law,  under  the  execution,  and  the  rem- 
edies of  the  plaintiff  on  the  judgment  were  suspended  and 
temporarily  extinguished,  so  that  he  could  not  have  proved 
the  debt  in  bankruptcy;  that,  as  the  debt  could  not  be 
proved,  it  was  not  discharged ;  and  that  the  vested  right 
which  the  plaintiff  obtained  through  the  execution  and  arrest, 
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and  the  giving  of  the  bond  for  the  limits,  cannot  be  affected 
bj  the  discharge. 

Under  the  bankruptcy  act  of  April  4th,  1800,  (2  XT.  S.  Stat. 
at  Large,  19,)  the  case  of  Champion  v.  Noyes,  (2  Mass.,  481,) 
was  decided.  It  was  a  scire  facias,  on  a  bail  bond,  against 
the  surety.  The  bail  was  given  in  a  civil  action  at  common 
law,  the  effect  of  the  condition  of  the  bail  bond  being,  that 
the  defendant  should  satisfy  the  plaintiff's  judgment,  or  sur- 
render his  body  to  be  taken  in  execution,  or  that  the  bail 
should  pay  the  debt.  The  surety  pleaded  in  bar,  that  the 
principal  was  discharged  in  bankruptcy  after  the  making  of 
the  bond ;  that  the  plaintiff's  demand  against  the  principal 
might  have  been  proved  in  bankruptcy  ;  and  that  the  plaint- 
iff obtained  judgment  before  the  certificate  of  discharge  was 
allowed.  The  plea  was  held  to  be  a  good  plea  in  bar.  The 
Court  referred  to  the  provision  of  §  34  of  the  Act,  to  the  ef- 
fect, that  no  discharge  of  the  bankrupt  should  extend  to  a 
partner,  or  to  one  held  or  jointly  bound  with  the  bankrupt, 
and  said,  that  the  bail,  not  being  a  partner  with  the  bankrupt, 
nor  jointly  held  or  bound  with  him  for  the  same  debt,  was 
not  within  the  restricting  clause  of  §  34.  The  Court  re- 
marked, that  the  principal  was  discharged  from  the  judgment, 
and  that,  were  he  in  execution,  it  would  be  the  duty  of  the 
Court  to  discharge  him  from  prison.  The  Court  further  said : 
"  The  plaintiff  having  no  longer  any  remedy  against  the  prin- 
cipal, it  would  be  unreasonable  to  permit  him  to  proceed  and 
make  the  bail  absolutely  holden  to  satisfy  his  judgment, 
which  is  now  legally  discharged.  If  the  bail  were  already 
fixed,  the  plaintiff  might  justly  consider  them  as  his  debtors 
on  their  own  contract,  and,  the  certificate  having  no  retro- 
spective effect  as  to  the  bail,  they  could  derive  no  relief  from 
it."    It  was  shown  that  the  bail  had  not  become  fixed. 

There  are  some  cases  decided  under  the  bankruptcy  Act 
of  August  19th,  1841,  (5  U.  S.  Stat,  at  Large,  440.)  In  Good- 
win v.  Stark,  (15  New  Hamp.,  218,)  one  Gillis,  being  under 
arrest  on  an  execution  on  a  judgment,  executed,  with  the  de- 
fendant and  another  surety,  a  bond  to  the  plaintiff,  condi- 
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tioned  to  take  the  poor  debtor's  oath,  or  surrender  himself, 
within  one  year.    Before  the  expiration  of  the  year,  Gillis 
was  discharged  in  bankruptcy,  on  a  petition  filed  after  Xhe 
date  of  the  bond.    He  did  not  .take  tho  poor  debtor's  oath,  or 
surrender  himself,  within  the  year.    The  Court  held,  that  the 
sureties  could  not  avail  themselves  of  the  discharge,  in  bar  of 
their  obligation.    It  observed,  that  it  might  admit  of  question 
whether  Gillis  himself  was  discharged  by  his  certificate  in 
bankruptcy  from  the  obligation  of  the  bond,  the  bond  itself 
not  being  a  debt,  but  an  obligation  with  a  penalty,  for  the 
performance  of  one  of  two  acts ;  that  it  was  not  necessary, 
however,  to  decide  whether  the  plaintiff  had  a  right  to  re- 
quire a  performance  of  the  condition  of  the  bond,  as  against 
Gillis,  after  he  had  procured  his  discharge  and  certificate; 
that  it  was  sufficient,  for  the  purposes  of  the  case,  that  the 
sureties  could  not  avail  themselves  of  the  discharge,  in  bar  of 
their  obligation ;  that  bail  could  not  plead  the  bankruptcy  and 
discharge  of  their  principal,  in  their  own  discharge ;  that,  that 
being  so,  a  fortiori^  the  sureties  in  a  bond  like  that  under 
consideration  could  not  be  discharged  by  the  discharge  in 
bankruptcy  of  their  principal,  where  a  judgment  had  been 
rendered,  the  debtor  arrested  upon  the  execution,  and  security 
taken,  not  merely  for  his  appearance  to  answer  to  an  action, 
but  that  ne  should  take  the  poor  debtor's  oath,  or  surrender 
himself  at  the  jail  at  a  certain  time ;  that  the  defendant  was 
not  a  surety  for  the  debt  within  the  provision  of  §  4  of  tho 
Act,  that  no  discharge  of  any  bankrupt  "  shall  release  or  dis- 
charge any  person  who  may  be  liable  for  the  same  debt,  as  a 
partner,  joint  contractor,  indorser,  surety  or  otherwise,  for  or 
with  the  bankrupt,"  and  the  Court  was  not  entirely  satisfied 
that  it  could  have  stayed  proceedings  in  the  suit,  on  an  ap- 
plication for  that  purpose ;  and  that  how  far  the  defendant 
was  entitled  to  stand  in  a  better  situation  than  a  surety  for 
the  debt  need  not  then  be  considered. 

The  case  of  Dyer  v.  Cleaveland,  (18  Vermont,  241,)  wa* 
under  the  Act  of  1841.  One  Cleaveland  was  arrested  Decem- 
ber 5th,  1842,  on  an  execution  on  a  judgment,  and  on  "the 
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eame  day  he,  with  sureties,  gave  a  bond,  with  a  condition 
specifying  that  he  was  a  prisoner  for  the  sum  named  in  the 
execution,  and  that  he  should  not  depart  from  the  liberties  of 
the  prison,  unless  lawfully  discharged.  All  the  obligors  were 
sued  on  the  bond  for  a  breach  alleged  to  have  occurred  on  the 
2d  of  October,  1843.  The  defendants  pleaded  in  bar,  that 
Geaveland  was  discharged  in  bankruptcy  October  7th,  1843, 
on  a  petition  filed  December  14th,  1842.  The  Court  held  the 
plea  bad.  The  view  of  the  Court  was,  that,  until  a  breach  of 
the  bond,  there  was  no  provable  debt  arising  thereon ;  that 
the  bond,  though  forfeited  before  the  discharge  was  granted, 
was  not  forfeited  before  the  decree  of  bankruptcy,  which  was 
made  February  9th,  1843 ;  and  that,  therefore,  the  bond  was 
not  a  provable  debt.  The  Court  say :  "  So  long  as  Cleave- 
land  remained  upon  the  liberties  of  the  jail  yard,  without  de- 
parting therefrom,  there  was  no  debt  or  claim,  arising  from 
or  out  of  the  bond,  which  was  provable  under  the  bank- 
nipt  Act,  either  against  Cleaveland  or  his  bail." 

The  case,  also,  of  Kirhy  v.  Garrison,  (21  New  Jersey,  Law, 
179,)  was  under  the  Act  of  1841.  The  defendant  was  surety 
on  a  limit  bond,  given  March  1st,  1841,  conditioned  that 
one  De  Witt  should  not  depart  from  the  prison  limits.  A 
breach  of  the  bond  was  alleged.  The  defendant  pleaded  the 
discharge  of  De  Witt  in  bankruptcy  subsequent  to  the 
obtaining  of  the  plaintiff's  judgment ;  and  also,  that  the  breach 
did  not  occur  until  after  such  discharge.  The  pleas  were  de- 
murred to.  The  Court  say :  "  De  Witt  was  in  custody  in 
order  to  enforce  the  payment  of  the  judgment  obtained  against 
him.  The  bond  was  conditioned  to  keep  within  the  prison 
limits  of  the  county,  and  its  object  was  to  retain  him  until 
the  judgment  should  be  satisfied,  or  until  he  should  be  dis-  . 
charged  by  due  course  of  law.  To  coerce  him  to  pay  off  and 
satisfy  this  judgment  debt,  was,  then,  the  substance  and  in- 
tent of  this  bond.  While  so  held,  he  became  a  certified 
bankrupt,  and  the  judgment  debt  was  discharged,  except  so 
far  as  any  lien  may  have  been  saved  under  the  proviso  in  the 
bankrupt  law.  *  *  *  The  object  of  the  bond  no  longer  ex- 
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isted  when  the  debt  had  been  discharged.  If  the  debt  was 
discharged  and  the  judgment  satisfied,  to  enforce  the  pay- 
.  ment  of  which  the  bankrupt  had  been  previously  held  in  cus- 
tody, for  what  purpose  shall  the  bond  be  retained  ?  *  *  *  We 
are,  therefore,  of  the  opinion,  that,  if  the  pleas  do  not  show 
a  strict  performance,  in  the  words  of  the  condition,  yet  that 
they  show  a  release  by  act  of  law,  and  that  the  discharge  as  a 
bankrupt  may  be  set  up  as  a  bar  to  an  action  on  the  bond." 

The  case  of  Claflin  v.  Cogan,  (48  New  Hamp.,  411,)  arose 
under  the  present  bankruptcy  Act.  A  bond  was  given,  with 
sureties,  by  one  Cogan,  in  March,  1866,  conditioned  that 
Cogan  should  take  the  poor  debtor's  oath  within  one  year,  or 
surrender  himself  at  the  jail  the  next  day  after  the  expiration 
of  the  year.  The  bond  became  absolute,  by  a  breach  of  its 
condition,  in  March,  1867.  In  March,  1868,  Cogan  was  dis- 
charged in  bankruptcy,  in  proceedings  commenced  November 
14th,  1867.  In  a  suit  on  the  bond,  the  sureties  pleaded  the 
discharge.  The  plea  was  demurred  to.  The  Court  held  the 
plea  bad,  on  the  ground  that  the  discharge  in  bankruptcy  of 
the  debtor  after  the  bond  had  become  absolute  by  breach  of 
condition,  could  not  avail  the  sureties  as  a  defence.  The  ex- 
press provision  of  §  33  of  the  bankruptcy  Act  of  March  2df 
1867,  (14  U.  S.  Stat  at  Large,  533,)  now  §  5,118  of  the  He- 
vised  Statutes,  was  cited,  that  "  no  discharge  shall  release,  dis- 
charge or  affect  any  person  liable  for  the  same  debt,  for  or 
with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser, 
surety  or  otherwise." 

It  is  contended,  for  the  plaintiff,  that,  so  long  as  he  had 
the  body  of  his  debtor  in  execution,  he  could  not  prove  his 
judgment  in  bankruptcy.  This  does  not  appear  to  be  a  cor- 
rect proposition.  The  judgment  was,  within  the  terms  of 
§  5,067  of  the  Revised  Statutes,  a  debt  u  due  and  payable  from 
the  bankrupt  at  the  time  of  the  commencement  of  the  pro- 
ceediqgs  in  bankruptcy,"  and,  therefore,  provable  against  the 
estate  of  the  bankrupt.  There  is  no  provision  of  the  statute, 
which  declares  that  the  holding  of  the  body  of  the  bankrupt 
in  execution,  when  the  bankruptcy  proceedings  are  com- 
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raenced,  shall  cause  the  judgment  to  be  not  due  and  payable, 
or  to  be  not  provable.  Under  §  5,075,  when  the  creditor  has 
a  lien  on  property  of  the  bankrupt,  his  right  to  prove  his 
debt  is  restricted ;  but  the  very  creation  of  this  restriction 
strongly  implies  that  no  security  on  the  body  of  the  bankrupt 
is  to  restrict  the  provability  of  a  judgment.  It  may  very 
veil  be,  that,  while  the  plaintiff  held  the  body  of  the  defend- 
ant in  execution,  he  could  not,  aside  from  the  bankruptcy 
statute,  pursue  further  remedies  against  the  property  of  the 
bankrupt ;  and  that  the  taking  of  the  body  in  execution  would 
suspend  the  lien  of  the  judgment  on  land,  and  postpone  its 
priority  of  lien  to  liens  created  or  rights  acquired  by  others 
during  the  imprisonment.  (Jackson  v.  Benedict^  13  Johns., 
533.)  But,  under  the  express  provisions  of  the  statute,  the 
judgment  was  and  remained  a  provable  debt,  notwithstanding 
the  taking  of  the  body  in  execution.  If  provable,  it  was  dis- 
charged, except  so  far  as  it  might  be  necessary  to  keep  it  alive 
to  secure  rights  which  had  become  fixed  and  vested  wheu  the 
bankruptcy  proceedings  were  commenced. 

It  is  further  contended,  for  the  plaintiff,  that,  however 
it  may  be  as  to  the  judgment,  the  plaintiff  acquired,  by  the 
execution  and  the  arrest,  a  right  or  claim  to  the  body  of  the 
defendant,  as  a  pledge  or  security  ad  satisfaciendum;  and 
that  such  pledge  is  a  vested  right,  which  is  not  affected  by 
the  discharge  in  bankruptcy  and  can  be  taken  away  only  by 
express  legislation.  This  view  does  not  commend  itself  as 
satisfactory.  The  arrest  of  the  body  of  the  defendant  does 
not  give  to  the  plaintiff  a  lien  or  security,  in  the  sense  in 
which  a  levy  on  property  is  a  lien  or  security.  The  property 
may  be  sold  and  turned  into  money  and  that  money  may  be 
applied  on  the  debt.  But  the  body  is  held  only  for  the  pur- 
pose of  coercing  the  debtor  to  find  money  wherewith  to  pay 
the  debt.  The  body  cannot  be  sold  to  raise  money,  or  used 
to  earn  money,  for  the  benefit  of  the  creditor.  The  view  of 
the  Court  in  Champion  v.  Noyes  (ubi  supra)  was,  that,  although 
the  bond  of  the  surety  was,  that  the  principal  should  satisfy 
the  judgment,  or  surrender  his  body  in  execution,  or  that  the 
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surety  should  pay  the  debt,  yet  the  principal  was  discharged 
from  the  judgment,  60  that,  if  in  execution,  he  would  be  en- 
titled to  be  discharged  from  custody,  and,  as  the  liability  of 
the  surety  was  not  fixed  at  the  time  to  which  the  discharge 
of  the  principal  had  relation,  such  discharge  operated  to  re- 
lease the  surety.  In  the  present  case,  there  was  no  breach  of 
the  limit  bond  at  the  time  the  bankruptcy  proceedings  were 
commenced,  and  the  liability  of  the  sureties  had  not  at  that 
time  become  fixed.  The  discharge  has  relation  to  that  time. 
In  Kirby  v.  Garrison,  before  cited,  the  facts  were  like  those 
in  the  present  case,  and  it  was  held  that  the  judgment  was 
discharged,  and  that  the  sureties  on  the  limit  bond  were  re- 
leased. In  Claflin  v.  Cogan,  the  bond  had  become  absolute, 
hj  breach  of  condition,  before  the  proceedings  in  bankruptcy 
were  commenced,  and  it  was  held  that  the  sureties  were  not 
discharged. 

As  it  is  not  alleged  that  there  has  been  at  any  time  any 
breach  of  the  condition  of  the  limit  bond  in  this  case,  it  is 
-quite  clear  that  the  sureties  on  such  bond  would  have  a  right 
to  surrender  their  principal.  It  is  said  by  the  Supreme  Court, 
in  Beers  v.  Haughton,  (9  Peters,  329,  358,) that  "the  doctrine 
is  clearly  established,  that,  where  the  principal  would  be  en- 
titled to  an  immediate  and  unconditional  discharge,  if  he  had 
been  surrendered,  there  the  bail  are  entitled  to  relief,  by  en- 
tering an  exoneretur,  without  any  surrender."  It  the  de- 
fendant were  in  close  custody  now  on  the  execution,  it  would 
be  the  duty  of  this  Court  to  release  him,  on  the  ground  that 
the  judgment  for  which  he  was  held  was  discharged.  The 
limit  bond  in  this  case  is,  in  effect,  merely  an  incident  of  the 
execution.  As  there  was  no  breach  of  the  bond,  the  case  is 
to  be  treated  as  if  the  defendant  were  in  close  custody  on  the 
execution,  and  the  effect  of  the  discharge  in  bankruptcy,  is  to 
release  the  judgment  and  also  the  obligation  of  the  sureties  on 
the  bond.  The  case  is  not  within  the  restriction  of  §  5,118, 
which  provides  that  no  discharge  shall  release,  discharge  or 
affect  any  person  liable  for  the  same  debt  for  or  with  the 
bankrupt,  as  joint  contractor,  surety  or  otherwise.    The  sore- 
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ties  in  this  case  never  assumed  any  liability  for  the  original 
debt  or  for  the  judgment.  Nor  did  they  ever  become  liable 
on  the  bond,  for  any  debt,  for  or  with  the  bankrupt.  The 
liability  on  the  bond  never  became  a  debt,  nor  did  the  bank- 
rupt, before  the  bankruptcy  proceedings  were  commenced, 
become  liable  for  any  unliquidated  damages  arising  out  of  the 
contract  contained  in  the  bond,  nor  was  there  any  contingent 
debt  or  contingent  liability,  within  §  5,068. 

In  so  far  as  the  views  announced  in  Coodioin  v.  Stark  and 
in  Dyer  v.  Cleaveland  conflict  with  those  above  maintained, 
it  is  thought  that  they  do  not  set  forth  the  better  rule.  It 
results,  from  these  considerations,  that  the  application  of  the 
defendant  must  be  granted. 

-  Chamberlain,  Carter  &  Eaton,  for  the  plaintiff. 

Vanderpoelj  Green  cfe  Cuming,  for  the  defendant. 


In  the  matter  of  Michael  Kebmeisteb,  ax  alleged 

Bankrupt. 

Under  §  12  of  the  Act  of  June  22d,  1874,  (18  U.  8.  Stat,  at  Large,  180,)  the 
ascertainment  as  to  whether  the  requisite  number  end  amount  of  creditors 
have  joined  in  an  involuntary  petition  in  bankruptcy,  is  to  be  made  "  upon 
reasonable  notice  to  the  creditors,"  and  it  is  only  when  it  is  made  on  such 
notice  that  the  power  of  the  Court  to  grant  time  for  other  creditors  to  join,  is 
limited  by  said  §  12. 

(Before  Blatohfobd,  J.,  Northern  District  of  New  York,  January  20th,  1879.) 

Blatchtohd,  J.  The  application  made  to  the  District 
Court  and  denied  by  the  order  of  July  30th,  1878,  was  an 
application  to  dismiss  the  original  petition  and  the  amended 
petition,  for  the  reasons  set  forth  in  the  notice  given  of  such 
application.    The  original  creditor's  petition  was  filed  March 
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29th,  1878.     On  the  return  of  the  order  to  show  cause,  which 
was  issued  on  such  petition,  Rebmeister  filed  a  preliminary 
answer  to  it,  denying  that  sufficient  creditors  in  number  and 
amount  had  joined  in  it,  and  he  also  filed  a  verified  list 
of  his  creditors,  with  their  residences  and  the  amount  owing 
to  each.     This  proceeding  was  taken  under  the  provisions  of 
§  12  of  the  Act  of  June  22d,  1874,  (18  U.  S.  Slat,  at  large, 
1 80,)  requiring  an  involuntary  petition  to  be  brought  by  credit- 
ors constituting  one-fourth,  at  least,  in  number,  of  the  creditor* 
of  the  debtor,   and  the  aggregate  of  whose  provable  debts 
amounts  to  at  least  one-third  of  the  provable  debts.    The 
statute  enacts,  that  the  Court  shall,  if  the  "  allegation  as  to  the 
number  or  amount  of  petitioning  creditors  be  denied  by 
the  debtor,  by  a  statement  in  writing  to  that  effect,  require 
him  to  file  in  Court  forthwith  a  full  list  of  his  creditors,  with 
their  places  of  residence  and  the  sums  due  them  respectively, 
and  shall  ascertain,  upon  reasonable  notice  to  the  creditore, 
whether  one-fourth  in  number    and  one-third  in  amount 
thereof,  as  aforesaid,  have  petitioned  that  the  debtor  be 
adjudged  a  bankrupt.     *    *    *    And  if  it  shall  appear  that 
such  number  and  amount  have  not  so  petitioned,  the  Court 
shall  grant  reasonable  time,  not  exceeding    *    *    *    ten 
days,  within  which  other  creditors  may  join  in  such  petition. 
And  if,  at  the  expiration  of  such  time  so  limited,  the  number 
and  amount  shall  comply  with  the  requirements  of  this  sec- 
tion, the  matter  of  bankruptcy  may  proceed ;  but  if,  at  the 
expiration  of  such  limited  time,  such  number  and  amount 
shall  not  answer  the  requirements  of  this  section,  the  pro- 
ceedings shall  be  dismissed,     *    *    *    with  C06ts."    On  the 
16th  of  April,  1878,  the  District  Court  made  a  reference  to  a 
register,  by  order,  "to  take  the  testimony  under  the  petition 
and  preliminary  answer,  and  report  to  this  Court  whether 
sufficient  creditors  in  number  and  amount  have  joined  in  the 
petition  in  this  matter."     The  Court  did  not  direct  the  ascer- 
tainment to  be  made,  as  the  statute  requires,  u  upon  reasonable 
notice  to  the  creditors."     The  report  of  the  register,  made 
June  10th,  1878,  does  not  set  forth  that  any  such  notice  was 
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given.  The  report  was,  that  sufficient  creditors  in  number 
and  amount  had  not  joined  in  the  petition.  It  was  excepted 
to  by  the  petitioning  creditor,  and,  on  a  hearing,  the  District 
Court,  on  the  2d  of  July,  1878,  confirmed  the  report  and 
overruled  the  exceptions,  and  made  an  order  allowing  the 
petitioning  creditor  15  days  "  in  which  to  file  an  amended  peti- 
tion, in  which  the  requisite  number  of  creditors  shall  join  and 
the  requisite  amount  of  claims  and  indebtedness  shall  be 
represented,"  on  payment  of  disbursements,  $29  41,  to  the 
attorney  for  Rebmeister.  On  the  16th  of  July,  1878,  an 
amended  petition  was  filed,  in  which  other  creditors  joined, 
accompanied  by  proofs,  a  copy  of  which  petition  and  proofs 
was  on  the  same  day  served  on,  and  accepted  by,  the  attorney 
for  Rebmeister.  The  disbursements  were  not  then  paid  or 
tendered,  but  the  attorney  for  Rebipeister  did  not  on  that 
ground  make  any  objection  to  receiving  the  papers,  nor  did 
he  return  the  papers.  On  the  22d  of  July,  1878,  the  attorney 
for  Rebmeister,  on  his  behalf  and  on  behalf  of  Miller,  Greiner 
&  Co.,  creditors  of  Rebmeister,  to  whom  he  had  confessed  a 
judgment  for  $3,166  20,  on  the  23d  of  March,  1878,  served  on 
the  attorney  for  the  petitioning  creditor  a  notice  that  the 
Court  would-be  applied  to  on  July  30th,  1878,  for  an  order 
dismissing  the  original  petition  and  the  amended  petition,  on 
the  following  grounds :  (1.)  that  no  creditors  joined  in  the 
petition  within  ten  days  after  the  Court  had  decided  that 
sufficient  creditors  in  number  and  amount  had  not  joined  in 
it ;  (2.)  that  the  terms  of  the  order  of  July  2d,  1878,  had  not 
been  complied  with  ;  (3.)  that  no  deposition  or  proof  of  any 
act  of  bankruptcy  on  the  part  of  Rebmeister  was  filed  with 
the  amended  petition ;  (4.)  that,  from  the  amended  petition 
and  the  register's  report,  it  appeared  that  sufficient  creditors 
in  number  and  amount  had  not  joined  in  the  amended  peti- 
tion ;  (5.)  that  the  amended  petition  is  not  signed  by  the  per- 
sons named  as  petitioners,  and  is  not  properly  verified ;  (6.) 
that  the  proofs  of  debt  attached  to  the  amended  petition  do 
not  show  that  Rebmeister  was  indebted  to  the  petitioners  in 
it  at  the  date  of  the  filing  of  the  original  petition,  and  at  the 
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commencement  of  the  proceedings,  but  show  that  Rebmeister 
was  not  indebted  to  them  in  the  several  amounts  stated  in 
snch  amended  petition  and  proofs,  at  the  time  of  the  filing  of 
the  original  petition;  (7.)  that  the  amended  petition  does 
not  state  facts  sufficient  to  warrant  the  Court  in  granting  an 
adjudication  of  bankruptcy  thereunder.    The  -application  to 
dismiss  the  two  petitions  was  heard,  and  the  Court,  on  the 
30th  of  July,  1878,  made  an  order  denying  it  and  directing 
that  the  petitioning  creditors  pay  to  the  attorney  for  the 
bankrupt,  within  ten  days,  the  $29  41.    This  Court  is  no* 
applied  to,  by  a  petition  of  review,  to  reverse  said  order  of 
July  30th,  1878,  and  to  dismiss  the  proceedings  in  this  matter. 
It  is  contended,  that  the  statute  is  imperative,  in  directing 
that  the  proceedings  shall  be  dismissed  if  the  proper  number 
and  amount  of  creditors  do  not  join  in  the  petition  within 
ten  days  after  the  Court  has  adjudged  that  the  requisite  num- 
ber and  amount  have  not  petitioned.    The  general  power 
of  allowing  the  petition  to  be  amended  or  supplemented  by 
the  joining  in  it  of  further  or  additional  creditors,  is  inherent 
in  the  District  Court,  to  be  exercised  with  proper  legal  dis- 
cretion.   The  statute  abridges  this  power  only  under  the  cir- 
cumstances specified  in  it.     The  whole  body  of  the  creditors 
of  a  debtor  are  interested  in  the  question  as  to  whether  he  is 
to  be  adjudicated  an  involuntary  bankrupt,  on  a  given  act  of 
bankruptcy.  He  must  be  brought  in,  if  at  all,  on  a  petition  filed 
within  six  months  after  the  act  of  bankruptcy  is  committed. 
The  theory  of  the  statute  is,  therefore,  that  all  the  creditors 
shall  be  notified,  if  it  is  alleged  by  the  debtor  that  a  sufficient 
number  and  amount  have  not  brought  the  petition,    llence, 
if  the  debtor  makes  that  allegation,  he  is  to  be  required  to 
file,  forthwith,  a  full  list  of  his  creditors,  with  their  places  of 
residence  and  the  sums  due  them  respectively,  so  that  the 
Court  may  have  the  means  of  notifying  such  creditors,  and 
then  the  Court  is  required  to  notify  them  of  the  pendency  of 
the  petition,  and  of  the  investigation  that  is  proceeding.    The 
object  is,  that  they  may  attend  on  the  investigation,  to  ascer- 
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tain  -whether  the  proper  number  and  amount  of  creditors 
have  petitioned,  and,  perhaps,  show  the  incorrectness  of  the  list 
of  creditors  furnished  by  the  debtor,  either  as  to  names  or 
amounts.  It  is  only  when  the  Court  has  made  the  required 
ascertainment,  on  the  required  notice  to  creditors,  that  its 
power  to  grant  time  for  other  creditors  to  join  is  limited  by 
the  statute.  This  was  the  view  taken  in  In  re  Frisbeey  (14 
Blatehf.  C.  C.  JR.,  185,)  and  it  is  the  law  of  this  Circuit.  In 
the  present  case,  it  is  shown  that  the  ascertainment  by  the 
register  and  the  Court  was  not  made  on  any  notice  to  the 
creditors  set  forth  in  the  debtor's  list,  and  that  the  statute 
was  not  pursued.  Therefore,  the  discretion  of  the  Court  to 
allow  time  for  other  creditors  to  join  was  not  restrained  by 
any  thing  in  the  statute,  and  there  is  nothing  to  show  that 
such  discretion  was  not  properly  exercised  in  this  case,  or  that 
the  proceedings  should  have  been  dismissed  because  the 
amended  petition  was  not  sooner  filed. 

Under  the  circumstances,  the  Court  had  power,  and  it  was 
a  proper  exercise  of  discretion,  to  extend  the  time  for  the 
payment  of  the  $29  41. 

The  only  other  point  made,  in  argument,  on  this  review, 
as  a  ground  for  reversing  the  order  complained  of,  and  dis- 
missing the  proceedings,  is,  that  the  papers  show  that  the 
claim  of  each  one  of  four  of  the  added  creditors  was  less  than 
$250  when  the  original  petition  was  filed,  but  that  each  one 
of  such  four  has,  since  the  registers  report  was  made,  pur- 
chased sufficient  claims  to  make  an  aggregate  claim,  in  each 
case,  of  over  $250.  A  determination  on  this  point,  both  as  to 
what  the  facts  are,  and  as  to  the  law  on  the  subject,  is  a  part 
of  the  ascertainment  as  to  whether  the  proper  number  and 
amount  of  creditors  have  now  joined  in  the  petition ;  and,  as 
Rebmeister  has  put  in  a  preliminary  answer  to  the  amended 
petition,  denying  that  a  sufficient  number  and  amount  of  his 
creditors  have  joined  in  it,  the  District  Court  must  proceed 
to  such  ascertainment,  on  reasonable  notice  to  the  creditors, 
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and,  as  a  part  thereof,  the  point  thus  taken  can  be  properly 
raised  and  determined  by  that  Court. 

The  prayer  of  the  petition  of  review  is  denied,  with  costs. 

George  Oorharrtj  for  Rebmeister. 

Oscar  Craig,  opposed. 


Charles  A.  Peaslee  vs.  Joseph  L.  HabErstro. 

A  summons,  in  a  common  law  action,  in  this  Court,  must  be  signed  by  the  clerk, 
and  be  under  the  seal  of  the  Court. 

Section  911  of  the  Revised  Statutes  of  the  United  States,  which  prescribes  that 
"all  writs  and  processes  issuing  from  the  Courts  of  the  United  States  shall  be 
under  the  seal  of  the  Court  from  which  they  issue,  and  shall  be  signed  by  the 
clerk  thereof,"  is  not  inconsistent  with,  or  repealed  by,  the  subsequent  pro- 
vision, in  section  914,  that  "  the  practice,  pleadings  and  forms  and  modes  of 
proceeding  in  civil  causes,  other  than  equity  and  admiralty  causes,  in  the 
Circuit  and  District  Courts,  shall  conform,  as  near  as  may  be,  to  the  practice, 
pleadings  and  forms  and  modes  of  proceeding  existing  at  the  time  in  like 
causes  in  the  Courts  of  record  of  the  State  within  which  each  Circuit  or  Dis- 
trict Courts  are  held." 

(Before  Wallace,  J.,  Northern  District  of  New  York,  January  21at,  1879.) 

Wallace,  J.  The  motion  to  set  aside  the  summons  in  this 
action  must  be  granted,  upon  the  ground  that  the  summons 
was  not  signed  by  the  clerk  or  under  the  seal  of  the  Court. 
Section  911  of  the  Revised  Statutes  of  the  United  States  pre- 
scribes, that  "  all  writs  and  processes  issuing  from  the  Courts 
of  the  United  States  shall  be  under  the  seal  of  the  Court  from 
which  they  issue,  and  shall  be  signed  by  the  clerk  thereof." 
This  provision  is  not  inconsistent  with,  and,  therefore,  is  not 
repealed  by,  the  subsequent  Act  of  Congress,  (Act  of  June  1st, 
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1872,  §  5, 17  U.  S.  Stat,  at  Large,  197,)  now  embodied  in 
section  914  of  the  Revised  Statutes,  which  enacts,  that  "  the 
practice,  pleadings  and  forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes,  in  the 
Circuit  and  District  Courts,  shall  conform,  as  near  as  may  be, 
to  the  practice,  pleadings  and  forms  and  modes  of  proceeding 
existing  at  the  time  in  like  causes  in  the  Courts  of  record  of  the 
State  within  which  such  Circuit  or  District  Courts  are  held." 
Giving  due  effect  to  the  later  Act,  the  practice,  and  forms 
and  modes  of  proceeding,  in  the  Courts  of  the  United  States, 
in  common  law  actions,  is  to  conform  to,  tod  be  regulated  by, 
that  of  the  State  Courts,  when  there  is  no  statute  of  the 
United  States  prescribing  different  practice  or  forms  or  modes 
of  procedure.  When  the  statutes  of  the  United  States  are 
silent,  the  practice  of  the  State  Courts  will  prevail,  but,  when 
those  statutes  speak,  they  are  controlling.  If  the  summons  in 
this  case  had  been  signed  by  the  clerk,  it  could  be  amended  as 
regards  the  seal.  As  it  is,  there  is  no  summons  in  the  nature 
of  process  known  to  this  Court.     The  summons  is  set  aside. 


William  F.  Cogsioett,  for  the  plaintiff. 

■ 
Tracy  C.  Becker,  for  the  defendant. 


The  J.  H.  Stabin. 

A  Teasel,  in  January,  February  and  March,  1877,  received  and  discharged  cargo, 
in  New  Haven,  at  a  wharf  called  the  Derby  Railroad  Wharf,  which  was  with- 
in 416  feet  of  the  wharf  belonging  to  the  libellant,  "The  contractors  to  re- 
build and  support  Union  Wharf  and  pier  in  New  Haven,"  but  more  than 
three  rods  distant  to  the  east  of  it,  and  abutted  on  a  wharf  called  the  Basin 
Wharf,  and  ran  outwardly  from  it  in  a  southeasterly  direction,  and  about  in  a 
line  parallel  with  the  libellant* s  wharf.    A  great  part  of  the  cargo  so  received 
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and  discharged  was  carted  upon  and  oyer  the  libellanf  s  wharf  and  thai  part  of 
the  Basin  Wharf  lying  between  the  Derby  Railroad  Wharf  and  the  tibeUant's 
wharf.  The  Basin  Wharf  abutted  on  the  Hbellant's  wharf  on  the  east  side 
thereof.  The  Basin  Wharf  and  the  libellanf  s  wharf  were  each  of  them  mad 
as  a  free  public  highway,  to  pass  and  repass  npon.  The  libellant  brought  a 
suit  in  ran,  in  Admiralty,  against  said  vessel,  to  recover,  in  respect  of  said 
goods  so  carted  oyer  the  libellanf  s  wharf,  to  and  from  said  vessel,  the 
same  wharfage  as  if  said  goods  had  been  originally  laden  upon,  or  unladen 
from,  said  vessel,  while  lying  immediately  along  side  of  the  libellants*  wharf: 
Held,  that  the  libellant  was  entitled  to  recover.' 

The  case  of  Union  Wharf  Co,  v.  Hemingway,  (12  Conn.,  293,)  examined. 

The  libellant' s  rights  are  not  varied  by  the  fact  that  the  Basin  Wharf  was  con- 
nected with  the  main  land  by  the  filling  in  of  the  canal  basin,  or  by  a  routs 
passing  eastward. 

(Before  Blatchford,  J.,  Connecticut,  January  24th,  1879.) 

This  was  an  appeal  by  the  claimant,  in  a  suit  in  rem,  in 
Admiralty,  from  a  decree  of  the  District  Court  in  favor  of  the 
libellant.  The  decision  of  the  District  Court  (Shipman,  J.) 
was  as  follows  :  "  This  is  a  libel  in  rem  against  the  steamboat 
J.  H.  Starin,  to  enforce  a  lien  upon  said  steamer  for  the 
amount  of  wharfage  alleged  to  be  due  the  libellant,  for  or  on 
account  of  said  steamer  and  its  cargo.  In  December,  1731, 
the  Proprietors  of  Common  and  Undivided  Lands  in  the  town 
of  New  Haven,  at  a  legal  meeting,  granted  to  such  of  their 
members  as  should  undertake  to  meet  the  expense  thereof, 
liberty  to  erect  and  forever  maintain  a  wharf,  on  the  flats, 
thirty  feet  wide,  of  such  course  as  the  said  grantees  might 
select.  At  a  meeting  of  said  Proprietors,  in  December,  1732, 
it  was  voted,  that  they  would  not  allow  any  wharf  to  be 
erected  within  three  rods  on  the  eastern  side  of  such  wharf  as 
might  be  erected  pursuant  to  the  grant  of  the  year  preceding. 
An  association  was  afterwards  formed,  which  built  a  wharf 
such  as  was  authorized  by  the  first  vote,  and  thereafter  de- 
manded and  received  wharfage  from  all  parties  using  the  same, 
from  the  year  1746  down  to  its  incorporation  in  1760.  In  1 760, 
an  Act  of  incorporation  was  obtained,  by  the  name  of  *c  The 
Union  Wharf  Company  in  New  Haven."  In  1801,  the  wharf 
extended  southerly  from  near  the  foot  of  Fleet  Street  towards 
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a  certain  pier  which  had  been  built  in  the  harbor  of  said  town, 
about  a  third  of  a  mile  beyond  the  end  .of  said  wharf.    In  1801, 
the  owners  of  said  wharf  and  pier  obtained  another  and  further 
charter  from  this  State,  by  the  same  name,  and  was  thereby 
empowered  to  contract  for  the  rebuilding  and  extending  of 
said  wharf  and  pier,  in  such  manner  as  it  should  direct,  and  to 
assign  to  any  parties  contracting  for  the  same  the  right  to  col- 
lect wharfage  upon  or  by  rea£on  of  said  wharf  and  pier.    In 
1802,  a  contract  was  made  by  this  Union  Wharf  Company  with 
certain  individuals  to  rebuild  and  extend  the  wharf,  and,  in 
1810,  the  General  Assembly  incorporated  said  individuals  un- 
der their  present  name  of  "  The  Contractors  to  Eebuild  and 
Support  Union  Wharf  and  Pier  in  New  Haven,"  giving  to 
them  .the  rights  and  privileges  of  the  Union  Wharf  Company. 
The  last-named  corporation,  which  is  this  libellant,  soon  there- 
after rebuilt  and  extended  said  wharf  and  pier,  according  to 
the  said  contract ;  and,  in  consideration  thereof,  prior  to  the 
first  Tuesday  of  October,  1815,  received  from  the  first-named 
corporation,  pursuant  to  the  charter  of  the  latter,  an  assign- 
ment of  the  income  thereafter  to  accrue  from  the  said  wharf 
and  pier,  and  the  right  to  collect  all  the  wharfage  thereafter  to 
accrue,  by  reason  of  the  use  of  the  same,  in  any  manner,  by  any 
parties,  from  time  to  time.     In  1815,  the  General  Assembly, 
by  an  amendment  of  the  charter  of  the  libellant,  granted  to  it 
•  the  right  of  collecting  wharfage,  at  certain  rates,  in  said  amend- 
ment specified,  and  the  libellant  has  ever  since  demanded  and 
collected  wharfage,  according  to  the  rates  so  established.    By 
the  charter  of  the  libellant,  as  thus  amended,  it  is  provided, 
that  the  wharfage  due  for  or  on  account  of  any  ship  or  vessel, 
or  the  cargo  thereof,  shall  be  and  remain  a  lien  on  such  ship 
or  vessel  until  the  same  shall  be  discharged ;  and  that  all 
goods  landed  from  or  put  on  board  coasting  vessels  shall  pay 
certain  rates  of  wharfage,  in  said  amendment  specified,  as 
aforesaid,  as  respects  most  commodities  of  ordinary  use,  and, 
as  to  all  other  articles  not  enumerated,  in  the  same  proportion 
as  those  so  enumerated ;  and  that  vessels,  owners,  masters,  and 
goods  are  liable  for  wharfage  for  the  use  of  said  wharf  or 


476  CONNECTICUT, 

The  J.  H.  Starin. 

pier.    In  the  year  1826,  the  said  Union  Wharf  Company  and 
the  libellant  entered  into  an  agreement  with  the  Farmington 
Canal  Company,  a  corporation  chartered  by  said  State,  whereby 
said  Canal  Company  was  authorized  to  construct  a  canal  basin 
on  the  east  side  of  said  wharf,  and  to  enclose  the  seaward  side 
thereof  by  an  embankment,  or  wharf,  running  from  the  main 
land  near  the  foot  of  Brewery  Street  to  the  east  side  of  said 
Union  Wharf ;  and  it  was  further  agreedj  that  said  Canal  Com- 
pany  should  forever  keep  in  repair  said  part  of  the  east  side 
of  said  Union  Wharf  to  be  thus  included  in  their  6aid  basin, 
and  that  the  canal-boats  and  their  lading,  transported  up  and 
down  the  canal  within  said  basin,  should  be  free  from  wharf- 
age from  said  Union  Wharf ;  but  that  all  powers  and  rights 
not  therein  especially  granted  should  be  retained  by  the  libel- 
lant.   The  Committee  of  the  Proprietors  of  Common  and 
Undivided  Lands  in  said  town  also  then  granted  to  said  Canal 
Company  the  right  to  construct  said  basin  and  embankment, 
on  coudition  of  the  execution  of  said  agreement,  and  with 
reference  thereto.     Said  Canal  Company  soon  thereafter  con- 
structed said  basin  and  embankment,  in  manner  aforesaid,  but 
afterwards,  to  wit,  in  the  year  1836,  ceased  to  do  business; 
and,  prior  to  the  first  day  of  January,  1848,  all  the  rights  of 
said  Canal  Company,  in  and  to  said  canal  basin,  passed,  by 
due  conveyance,  to  the  New  Haven  and  Northampton  Com- 
pany, a  corporation  incorporated  by  Baid  State.     Said  New 
Haven  and  Northampton  Company,  by  their  deed  dated  the 
twenty-fourth  day  of  March,  1848,  conveyed  to  the  New  York 
and  New  Haven  Railroad  Company,  a  corporation  incor- 
porated by  said  State,  all  their  rights  in  and  to  all  of  a  de- 
scribed part  of  said  former  canal  basin,  comprising  that  portion 
of  said  former  canal  basin  opposite  to  which  the  Derby  Rail- 
road Wharf,  hereinafter  described,  has  been  recently  built, 
which  said  basin  was  then  disused ;  which  said  deed  is  re- 
corded in  the  Land  Records  of  said  town  of  New  Haven, 
volume  1 20,  page  575.    Afterwards,  by  deed  dated  the  seventh 
day  of  September,  1848,  the  libellant  and  said  Union  Wharf 
Company,  party  of  the  first  part,  granted  and  conveyed  to 
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said  New  York  and  New  Haven  Railroad  Company,  party  of 
the  second  part,  the  liberty  and  right  to  cross  said  wharf  with 
its  railroad,  and  to  till  up  a  certain  part  of  the  flats  adjoining 
the  east  side  of  said  wharf,  within  the  limits  of  said  canal 
basin,  down  to  a  point  seven  hundred  and  thirty-one  feet 
southerly  from  the  libellant's  well  at  the  head  of  said  wharf y 
subject,   nevertheless,    to    certain    reservations,  terms,  and 
conditions,  a  part  of  which  conditions  being  as  follows :  "  Pro- 
vided, however,  and  the  foregoing  grants  and  consent  are 
upon  the  express  conditions  following,  namely,  that  the  said 
party  of  the  first  part  shall,  at  all  times,  have  and  enjoy,  and 
they  do  hereby  reserve  to  themselves,  the  right,  liberty,  and 
power  to  collect  and  receive,  on  all  goods,  merchandise,  and 
articles,  landed  by  water  or  taken  off  by  water  on  and  from 
all  the  wharf  or  wharves,  or  embankments,  piers  or  bridges, 
belonging  to,  or  constructed  or  occupied  by,  said  party  of  the 
second  part,  and  connected  with  said  Union  Wharf  on  either 
side  thereof,  the  same  rate  of  wharfage  as  is  now  collected 
and  received,  by  said  party  of  the  first  part,  on  goods  landed 
or  taken  off  by  water  on  and  from  the  wharves  attached  to 
and  connected  with  said  Union  Wharf  on  the  west  side  thereof : 
except  on  such  goods,  merchandise,  and  articles  as  are  carried 
up  or  brought  down  in  the  cars  of  said  party  of  the  second 
part,  without  otherwise  coming  on  to  the  said  Union  Wharf, 
and  except,  also,  on  such  goods  and  articles  as  are  to  be  used 
for  railroad  purposes  on  the  said  railroad."    And  the  said 
New  York  and  New  Haven  Railroad  Company  did,  in  the 
6ame  deed,  covenant    and  agree  as  follows,  to  wit:    "And 
the  6aid  party  of  the  second  part,  in  consideration  of  the 
premises,  do  hereby  promise,  covenant,  and  agree,  to  and  with 
the  said  party  of  the  first  part,  that  the  said  party  of  the  first 
part  shall,  at  all  times,  have  and  enjoy  the  said  right,  liberty, 
and  power  of  collecting  and  receiving  wharfage,  so  as  aforesaid 
reserved  by  said  party  of  the  first  part ;  and  that  they,  said 
party  of  the  second  part,  will  faithfully  observe,  perform,  and 
comply  with,  all  and  singular  the  conditions  hereinbefore  ex- 
pressed, as  the  conditions  upon  which  said  grants  and  consent 
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are  given  and  made,  according  to  the  true  intent  and  meaning 
of  the  same ; "  which  said  deed  is  recorded  in  the  New  Haven 
Land  Records,  volume  127,  page  260,  Afterwards,  to  wit,bj 
deed  dated  July  19th,  1852,  by  them  well  executed,  the  libel- 
lant  and  said  Union  Wharf  Company  further  granted  to  said 
Eailroad  Company  permission  to  fill  in  the  residue  of  said 
fiats  within  said  basin,  on  certain  terms  and  conditions.  The 
portion  of  said  deed  which  is  material  to  this  case  is  as  follows : 
"  That  the  said  party  of  the  first  part,  in  consideration  of  the 
covenants  and  agreements  hereinafter  contained,  and  which, 
on  the  part  of  the  said  party  of  the  second  part,  are  to  be  done 
and  performed,  doth  hereby  give  and  grant  unto  the  said  party 
of  the  second  part  liberty  and  permission  to  fill  up  their  rail- 
road embankment,  on  the  east  side  of  the  said  Union  Wharf, 
to  extend  southerly  to  the  south  side  of  Basin  Wharf  (so  called) 
from  the  termination  of  their  former  grant ;  which  termina- 
tion of  their  former  grant  was  distant  seven  hundred  and 
thirty-one  feet  southerly  from  the  well  belonging  to  said  party 
of  the  first  part  at  the  head  of  6aid  Union  Wharf,  and  to  ad- 
join their  said  railroad  embankment  to  the  east  side  of  said 
Union  Wharf,  along  the  whole  length  thereof,  from  said  ter- 
mination of  their  former  grant  to  the  south  side  of  said  Basin 
Wharf :  provided,  however,  and  the  foregoing  grant  and  per 
mission  is  upon  the  express  condition  and  with  the  reserva- 
tions following,  namely,  that  the  said  party  of  the  first  part 
shall,  at  all  times,  have  and  enjoy,  and  they  do  hereby  reserve 
to  themselves,  the  right  and  liberty  to  collect  and  receive  the 
same  rates  of  wharfage  on  all  the  said  railroad  embankments 
or  wharf  which  may  be  built  within  the  above  mentioned 
limits,  for  which  permission  is  given  as  aforesaid,  and  also  on 
and  from  that  part  of  the  said  Basin  Wharf  which  extends 
for  a  distance  of  four  hundred  and  sixteen  feet  of  the  length 
of  said  Basin  Wharf  from  its  junction  with  said  Union  Wharf, 
and  also  on  all  wharf  or  wharves  which  may  be  constructed  or 
attached  to  said  Basin  Wharf,  within  this  distance  of  four 
hundred  and  sixteen  feet,  as  is  collected  and  received  by  said 
party  of  the  first  part  on  said  Union  Wharf ;  (except  on  such 
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goods,  merchandise,  and  articles  as  are  carried  up  or  brought 
down  in  the  cars  of  said  party  of  second  part,  or  in  cars  of 
other  railroads  running  in  connection  with  said  railroad,  with- 
out otherwise  coming  on  to  said  Union  Wharf,  and  except, 
also,  on  such  goods  and  articles  as  are  to  be  used  for  railroad 
purposes  on  the  said  railroad.")  "  And  the  said  party  of  the 
second  part,  in  consideration  of  the  premises,  do  hereby 
promise,  covenant,  and  agree,  to  and  with  the  said  party  of 
the  first  part,  that  the  said  party  of  the  second  part  will  now, 
at  the  time  of  the  execution  of  this  contract,  pay  to  said  party 
of  the  first  part  the  sum  of  twenty-five  hundred  dollars ;  and, 
further,  that  the  said  party  of  the  first  part  shall,  at  all  times, 
have  and  enjoy  the  said  right  and  liberty  of  collecting  and 
receiving  wharfage,  in  the  manner  and  upon  the  several 
wharves  as  hereinbefore  reserved  and  specified ;  and,  further, 
that  they,  the  said  party  of  the  second  part,  will  faithfully 
observe,  perform,  and  comply  with,  all  and  singular  the  con- 
ditions hereinbefore  expressed,  as  the  conditions  upon  which 
said  grant  and  permission  is  given  and  made,  according  to  the 
true  intent  and  meaning  of  the  same."  Under  the  permission 
granted  in  said  deeds  to  said  Railroad  Company,  the  part  of 
said  canal  basin  contiguous  to  the  easterly  side  of  said  wharf 
was,  prior  to  January  1st,  1874,  by  said  company  filled  up  solid 
with  the  main  land,  down  to  the  line  of  said  Basin  Wharf,  so 
that  all  immediate  access  by  water  to  the  easterly  side  of 
Union  Wharf,  north  of  Basin  Wharf,  a  distance  of  about 
1,500  feet  in  length,  was  barred.  Union  Wharf  is  about  3,500 
feet  long.  The  greater  part  of  the  old  canal  basin  was  thus 
filled  up,  and  became  a  railroad-yard,  intersected  with  tracks 
for  the  use  of  a  railroad.  Teams  can  not  pass  and  repass  to 
the  town  over  said  railroad-yard,  but  gain  access  to  and  depart 
from  Basin-  Wharf,  as  previously,  either  over  Union  Wharf 
on  the  west  or  by  way  of  Brewery  Street  on  the  east.  There 
is  a  strip  of  water  within  the  eastern  end  of  Basin  Wharf, 
not  yet  filled  in,  of  300  feet  in  width  in  some  places.  Lighters 
enter  this  part  of  the  old  basin,  under  a  bridge  at  the  eastern 
end  of  Basin  Wharf.    Formerly,  vessels  entered  the  basin 
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through  gates  in  Basin  Wharf. .  The  gates  at  the  western  end 
were  walled  np  about  the  year  1848.  Afterwards,  and  before 
1874,  all  rights,  franchises,  property,  and  obligations  of  the 
New  York  and  New  Haven  Railroad  Company  became  legally 
vested  in  the  New  York,  New  Haven  and  Hartford  Railroad 
Company,  a  corporation  incorporated  by  this  State.  This 
company  perpetually  leased  to  the  New  Haven  and  Derby 
Railroad  Company  a  right  to  use,  and  occupy  with  tracks,  a 
strip  of  the  land  mentioned  in  the  first  described  deed,  oppo- 
site and  adjoining  the  wharf  hereinafter  mentioned,  and  after- 
wards there  was  erected,  in  1874,  by  said  Derby  Railroad 
Company,  claiming  under  said  New  York,  New  Haven  and 
Hartford  Railroad  Company,  or  by  some  person  claiming 
under  said  Derby  Railroad  Company,  a  wharf,  attached  to  the 
south  side  of  Basin  Wharf,  and  extending  southerly  toward 
the  channel,  and  running  parallel  to  said  Union  Wharf,  and 
within  four  hundred  and  sixteen  feet  thereof  and  more  than 
three  rods  therefrom,  access  to  which  is  to  be  had  only  by 
going  over  said  Basin  Wharf.  The  land  end  of  this  wharf 
abuts  upon  Basin  Wharf  at  a  point  where  the  canal  basin  has 
been  filled  up  solid  with  the  main  land.  Access  by  teams  to 
this  wharf  is  gained  solely  by  means  of  Union  Wharf  or 
Brewery  Street,  which  are  at  the  two  ends  of  Basin  Wharf, 
and  thence  over  Basin  Wharf.  At  all  times  since  the  original 
construction  of  Basin  Wharf,  the  libellant  has  claimed  the 
right  to  wharfage  on  all  goods  landed  by  water  on  any  wharf 
within  the  limits  aforesaid,  and  transported  over  said  Basin 
Wharf  to  or  from  said  Union  Wharf ;  and  has,  from  time  to 
time,  collected  large  sums  as  wharfage  on  goods  so  transported ; 
and  has  vindicated  its  right  to  the  same  by  the  judgment  of 
the  Supreme  Court  of  Errors  of  said  State,  in  a  suit  brought 
by  this  libellant  against  one  Hemingway,  reported  in  the 
twelfth  volume  of  Connecticut  Reports,  page  293.  Hereto- 
fore, to  wit,  on  the  last  day  of  January,  the  first  three  days 
of  February,  and  the  twenty-first  and  twenty-second  days  of 
March,  1877,  the  said  6teamer,  the  J.  H.  Starin,  being  a  packet- 
boat  plying  daily  between  the  port  of  New  Haven  and  the 
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port  of  New  York,  lay,  during  such  parts  of  such  days  as  she 
was  in  this  port,  at  said  Derby  Railroad  Wharf,  and  within 
four  hundred  and  sixteen  feet  of  said  Union  Wharf,  receiving 
and  discharging  freight  and  passengers.  On  said  days,  she 
discharged  and  received  on  board  a  large  quantity  of  goods, 
as  freight,  a  great  part  of  which  were  carted  upon  and  over 
said  Union  Wharf  and  said  part  of  said  Basin  Wharf  lying 
between  said  Derby  Railroad  Wharf  and  said  Union  Wharf. 
If  said  goods,  so  carted  on  said  days  upon  and  down  said 
Union  Wharf,  and  thence  over  said  Basin  Wharf,  to,  upon  and 
up  said  Union  Wharf,  had  been  originally  laden  upon  or  un- 
laden from  said  steamer  while  lying  immediately  alongside  of 
said  Union  Wharf,  the  libellant  would  have  been  entitled  to 
charge,  demand,  and  collect  wharfage  thereon.  The  Union 
Wharf  is  partly  occupied  by  stores,  and  is  a  highway  which  is 
freely  used  by  the  public  as  it  has  need  to  do  business  at  the 
stores  or  at  the  vessels  lying  upon  the  wharf,  or  to  pass  and 
repass  for  any  purpose  whatever,  but  is  kept  in  repair  solely 
at  the  expense  of  the  libellant.  Basin  Wharf  is  a  public 
highway.  The  claimant,  John  H.  Starin,  is  the  owner  of  the 
steamboat  J.  H.  Starin,  and  has  been,  for  some  years  past, 
regularly,  a  common  carrier  between  New  Haven  and  New 
York,  by  means  of  said  vessel,  and  has  latterly  occupied,  with 
said  vessel,  the  wharf  known  as  the  Derby  Railroad  Wharf, 
or  Starin's  Wharf.  All  the  allegations  of  fact  contained  in 
the  various  paragraphs  of  the  libel  are  true.  There  are  no 
substantial  facts  in  dispute  between  the  parties.  All  the  im- 
portant facts  were  proved  by  documentary  evidence.  The 
question  in  dispute  is  one  of  law,  and  is,  whether,  under  and 
by  virtue  of  the  charter  of  the  libellant,  and  the  various  con- 
tracts and  agreements  which  were  made  between  it  and  the 
parties  under  whom  the  claimant  occupies  his  wharf,  the  libel- 
lant is  entitled  to  wharfage  upon  goods  landed  by  water  or 
taken  off  by  water  at  said  Derby  Railroad  Wharf,  and  trans- 
ported across  Union  Wharf,  for  purposes  of  import  or  export. 
About  the  year  1837,  and  before  the  canal  basin  was  filled  up, 
one  Hemingway  owned,  with  others,  a  line  of  packets,  run- 
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ning  to  and  from  New  Haven  and  New  York,  and  also  occu- 
pied a  warehouse  on  the  west  side  of  Union  Wharf.  These 
packets  discharged  their  cargoes  at  the  Basin  Wharf,  (which 
was  the  seaward  rim  of  the  canal  basin),  more  than  three  rods 
from  the  libellant's  wharf ;  i%  and  the  goods  thus  landed  upon 
Basin  Wharf  were  transported  across  the  plaintiffs  (libellant's) 
wharf  to  the  defendant's  (Hemingway's)  store,  or  upon  the 
plaintiffs  wharf  to  the  main  land,  and  were,  in  like  manner, 
transported  and  shipped,  by  means  of  the  Basin  Wharf,  into 
said  packets."  Suit  was  brought,  before  the  Superior  Court 
of  this  State,  by  the  libellant,  against  Hemingway,  to  test  its 
right  to  wharfage  upon  cargoes  thus  transported  across  Union 
Wharf.  The  case  went  to  the  Supreme  Court  of  Errors  of 
this  State,  (  Union  Wharf  Co.  v.  Hemingway,  12  Conn.,  293,) 
and  was  decided  in  favor  of  the  libellant.  The  decision  was 
placed  upon  two  grounds :  First,  The  users  of  Union  Wharf, 
for  the  purpose  of  importing  or  exporting  goods,  were  under 
obligation  to  pay  a  compensation  therefor,  called  wharfage, 
whether  such  goods  were  directly  landed  upon  the  wharf,  or 
were  removed  thither  for  the  purpose  of  reaching  their  place 
of  destination.  The  Court  say:  uJt  has  not  been  denied, 
but  that,  if  goods  imported  were  landed  at  a  pier,  and  then 
transported  in  a  boat  or  on  the  ice,  to  this  wharf,  and  landed 
there,  or  transported  over  it,  they  would  have  been  subject 
to  wharfage ;  and,  if  another  wharf  had  been  built  four  rods 
distant,  and  goods  imported  were  landed  thereon,  and  then 
brought  on  to  this  wharf,  upon  the  same  principle,  they  must 
have  been  subject  to  wharfage.  If  such  a  wharf  had  been 
extended  to  the  main  land,  the  owners  of  this  wharf  could  not 
complain,  although  it  deprived  them  of  much  of  their  profits  ; 
because  they  must  have  known  originally,  that  they  were 
liable  to  this  competition,  and  they  were  willing  to  risk  it. 
But,  as  this  wharf  was  erected  for  the  accommodation  of  the 
importers  and  shippers  of  goods,  it  is  but  reasonable  that 
those  who  used  it  for  that  purpose  should  make  compensation 
therefor;  and,  although  the  goods  imported  or  shipped  might 
first  rest  upon  a  pier,  or  upon  the  ice,  or  even  another  wharf, 
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yet,  if  they  were  placed  upon  this  wharf  for  the  purpose  of 
reaching  their  place  of  destination,  we  think  there  is  nothing 
in  the  fact  that  they  were  first  placed  upon  another  wharf, 
more  than  upon  a  pier  or  the  ice,  which  would  exempt  them 
from  wharfage.  They  obtained  the  very  accommodation 
which  this  wharf  was  designed  to  give — a  landing  upon  a 
structure  connected  with  the  main  land."  Second.  Such  right 
to  demand  wharfage  upon  goods  transported  over  the  Union 
Wharf  was  expressly  reserved  by  the  libellant  in  its  grant  to 
the  Canal  Company  of  the  right  to  connect  the  seaward  rim 
of  the  canal  basin  with  Union  Wharf.  After  this  decision, 
wharfage  was  collected  upon  all  goods  landed  upon  Basin 
Wharf  and  transported  across  Union  Wharf.  This  judicial 
construction  of  the  libellant's  charter,  and  of  its  contract  with 
the  Canal  Company,  has  been  the  acknowledged  law  since 
1837.  This  Court  has  no  disposition  to  attempt  to  vary  the 
construction  which  the  Supreme  Court  of  this  State  has  given 
to  a  charter  granted  by  the  Legislature  of  the  State,  or  to  vary 
rights  to  property,  having  a  permanent  locality,  which  have 
been  sustained  by  the  highest  State  Court,  and  which  have 
been  acquiesced  in  for  many  years.  {Swift  v.  Tyson,  16 
Peters,  1 ;  Townsend  v.  Todd,  1  Otto,  452.)  The  claimant 
occupies  his  wharf  by  virtue  of  grants  from  the  libellant, 
which  expressly,  and  as  apart  of  the  conditions  of  the  grants, 
reserve  to  said  corporation  the  wharfage  rights  which  were 
declared  by  the  Supreme  Court  of  the  State  to  belong  to  the 
libellant,  and  which  reservation  was  expressly  admitted  by 
the  grantees,  in  their  contracts  with  the  libellant,  to  be  a  part 
of  the  terms  upon  which  the  grants  were  made.  In  1848, 
the  New  York  and  New  Haven  Railroad  Company  succeeded 
to  the  rights  of  the  Canal  Company  in  and  to  that  part  of  the 
canal  basin  opposite  to  which  the  Derby  Wharf  is  built,  and 
obtained  from  the  libellant  the  liberty  to  fill  up  a  portion  of 
the  canal  basin,  upon  the  condition  that  the  libellant  should 
collect,  on  all  goods  landed  by  water  or  taken  off  by  water  on 
and  from  the  wharves  of  the  Railroad  Company  which  were 
connected  with  Union  Wharf,  the  same  rate  of  wharfage  as 
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was  then  collected  on  goods  landed  or  taken  off  by  water  on  and 
from  the  wharves  on  the  west  si<Je  of  Union  Wharf  and 
attached  thereto,  subject  to  specified  exceptions.    The  Rail- 
road Company  covenanted  that  such  reserved  right  of  wharfage 
should  at  all  times  be  had  and  enjoyed  by  the  libellant.    In 
1852,  a  further  grant  was  made  to  the  same  Railroad  Com- 
pany by  the  libellant,  upon  substantially  the  same  condition, 
60  far  forth  as  relates  to  wharves  to  be  constructed  and 
attached  to  Basin  Wharf,  within  a  distance  of  four  hundred 
and  sixteen  feet  east  of  Union  Wharf,  and  the  same  covenant 
was  entered  into  by  the  Railroad  Company.     The  Derby 
Railroad  Company  are  the  lessees  of  the  successors  of  the 
New  York  and  New  Haven  Railroad  Company.     The  wharf- 
age rights  which  were  declared  by  the  Supreme  Court  of 
Errors  to  belong  to  the  libellant  have  thus  been  the  subject 
of  contracts  between  the  grantors  or  licensors  of  the  claimant 
and  the  libellant;  and,  for  a  valuable  consideration,  those 
under  whom  the  claimant  has  title  have  covenanted  that  such 
rights  shall  be,  at  all  times,  enjoyed  by  the  "libellant.    It  is 
not,  perhaps,  now  important  to  inquire  whether,  because  the 
claimant's  wharf  is  attached  to  the  main  land,  he  should,  in 
the  absence  of  an  agreement,  have  the  right  of  transporting 
•goods  over  Union  Wharf  free  of  wharfage,  inasmuch  as  his 
wharf  was  attached  to  the  main  land  upon  the  express  condi- 
tion and  agreement  that  wharfage  should  be  paid  upon  all 
goods  transported  from  or  to  it  over  Union  Wharf.    His 
wharf  became  connected  with  the  land  only  by  the  permission 
of  the  libellant,  upon  the  condition  that  the  rights  which  ex- 
isted before  the  basin  was  filled  up  should  be  reserved.    But 
it  may  be  remarked,  that  the  claimant  is  a  necessary  user  of 
Union  W  harf  for  the  purpose  of  landing  and  receiving  cargoes. 
Unless  goods  are  transported  through  Brewery  Street,  Union 
Wharf  must  be  used ;  and,  for  such  use,  it  is  held,  in  the 
Hemingway  case,  that  the  libellant  is  entitled  to  wharfage. 
*c  Goods  brought  by  water,  and  landed  on  or  transported  over 
the  plaintiff's  wharf,  for  the  place  of  their  destination,  can 
not  free  themselves  from  wharfage,  by  resting  upon  a  pier, 
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or  the  ice,  or  even  another  wharf.  They  can  not  be  said  to 
be  landed,  in  the  one  case,  more  than  in  the  other."  (12 
Conn.y  302.)  Under  the  decision  in  the  Hemingway  case,  and 
the  contracts,  I  do  not  think  that  the  libellant  has  a  right  to 
collect  wharfage  upon  the  vessels  which  may  lie  at  the  Derby 
Wharf.  Let  a  decree  be  entered  for  the  libellant,  and  a  refer- 
ence to  a  commissioner  to  ascertain  the  amount  of  wharfage 
due  upon  the  goods  specified  in  the  twenty-first  and  twenty- 
second  paragraphs  of  the  libel,  which  were  transported  over 
Union  Wharf." 

Simeon  E.  Baldwin,  for  the  libellant. 

George  H.  Watrou*,  William  B.  Wooster  and  Morris  F+ 
Tyler,  for  the  claimant. 

BLATcnFOED,  J.  The  facts  of  this  case  are  largely  set 
forth  in  the  judgment  rendered  by  the  District  Court.  The 
question  is  one  of  law,  as  to  what  rights  were  conferred  on 
the  libellant  by  the  statute  law  of  the  State  of  Connecticut, 
in  respect  to  wharfage,  so  called,  on  goods  in  the  situation  of 
those  involved  in  the  present  case.  The  decision  of  the 
highest  Court  of  the  State  of  Connecticut  on  the  very  ques- 
tion must  be  accepted  as  the  proper  interpretation  of  such 
statute  law.  In  1837,  the  case  of  Union  Wharf  Co.  v.  Hem- 
ingway, (12  Conn.,  293,)  an  action  of  assumpsit  for  the 
wharfage  of  goods,  brought  by  the  same  corporation  which  ia 
the  libellant  in  this  case,  was  decided  by  the  Supreme  Court 
of  Errors  of  Connecticut.  The  defendants  in  that  case  owned 
vessels  which  ran  from  New  Haven  to  New  York  and  back, 
and  also  owned  stores  or  warehouses  on  the  west  side  of  the 
plaintiffs  wharf.  These  vessels  discharged  their  cargoes  at 
the  Basin  Wharf,  on  the  outer  side  thereof,  at  a  point  more 
than  three  rods  distant  from  the  plaintiffs  wharf ;  and  the 
goods  thus  landed  upon  the  Basin  Wharf  were  transported 
across  the  plaintiffs  wharf  to  the  defendant's  said  stores,  or 
were  transported  upon  the  plaintiff's  wharf  to  the  main  land. 
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Then,  as  now,  the  Basin  Wharf  abutted  on  the  libellant's 
wharf  on  the  east  side  of  the  libellant's  wharf.     Then,  as  now, 
the  libellant's  wharf  and  the  Basin  Wharf  were  each  of  them 
used  as  a  free  public  highway  to  pass  and  repass  upon.     The 
proprietors  of  the  libellant's  wharf  demanded  and  received 
wharfage  from  all  parties  using  it,  continuously,  from  the  year 
1746.     In  1760,  the  Colonial  Legislature  granted  to  the  pro- 
prietors of  the  libellant's  wharf  a  charter,  incorporating  them 
as  "  The  Union  Wharf  Company  in  New  Haven,"  and  recog- 
nized their  ownership  of  such  wharf,  and  gave  them  power  to 
repair  and  manage  6aid  wharf  for  the  future,  and  to  keep  ac- 
counts, and  to  take  care  of  the  wharfage  of  the  wharf,  through 
a  committee,  which  committee  should  account  for  the  re- 
ceipts of  the  company,  and  to  agree  with  any  member  to  keep 
the  wharf  in  repair,  and  take  the  profits  till  they  should  satisfy 
his  disbursements.     In  October,   1801,   the  Legislature  of 
Connecticut,  (1  Private  Laws  of  Connecticut,  p.  523,)  incor- 
porated the  owners  and  proprietors  of  the  libellant's  wharf, 
by  the  name  of  "  The  Union  Wharf  Company  in  New  Haven." 
The  resolve  of  incorporation  authorized  the  company,  "at  all 
times  hereafter,  to  make  all  necessary  contracts  for  the  re- 
building, repairing  or  extending  said  wharf  and  pier,  in  such 
manner  as  they  shall  direct,  and  for  keeping  the  same  in  re- 
pair," and  to  assign  to  the  contractors  the  income  of  the 
wharf,  and  the  right  to  collect  the  wharfage  established  by 
the  company,  from  time  to  time,  until  the  income  should  reim- 
burse the  expenditure,  with  interest,  after  which  the  income 
should  revert  to  the  company,  subject  to  such  reasonable  re- 
strictions or  extensions  with  respect  to  repairs  and  wharfage 
as  the  Legislature  might  then  think  proper  to  adopt.    In 
May,  1810,  the  Legislature  of  Connecticut,  (I  Private  Laws 
of  Connecticut,  p.  497,)  incorporated  the  libellant  by  the 
name  of  "  The  Contractors  to  Rebuild  and   Support  Union 
Wharf  and  Pier  in  New  Haven,"  and  gave  the  corporation 
power  to  make  such  ordinances  as  it  might  find  necessary  to 
regulate  the  mode  of  receiving,  collecting  and  enforcing  the 
payment  of  wharfage.     The  corporators  were  authorized  to 
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appoint  five  directors  to  manage  the  concerns  of  the  company. 
The  resolve  proceeds :  "  And  the  directors  so  chosen  may  ap- 
point, from  time  to  time,  a  suitable  person  as  a  wharfinger, 
who  shall  have  power  to  collect  and  receive  the  wharfage 
when  due,  and,  upon  neglect  or  refusal  to  pay  the  same  after 
notice  and  demand,  it  shall  be  lawful  for  such  wharfinger 
either  to  sue  for  the  same  at  common  la#,  or  to  distrain  for 
such  wharfage,  on  any  goods  or  chattels  found  on  board  the 
ship  or  vessel  from  which  the  same  shall  have  accrued,  and 
the  goods  or  chattels  so  distrained  to  sell  and  dispose  of  in 
the  6ame  manner  as  if  taken  on  execution,  and  the  wharfage 
due  for  or  on  account  of  any  ship  or  vessel,  or  the  cargo 
thereof,  shall  be,  and  remain,  a  lien  on  such  ship  or  vessel 
until  the  same  shall  be  discharged."  Prior  to  the  resolve  of 
1810,  the  wharf  company  had  contracted  with  the  parties  who 
became  so  incorporated  in  1810  as  the  libellant,  for  the  re- 
building, extension  and  maintenance,  by  the  latter,  of  such 
wharf  and  pier.  Soon  after  the  libellant  was  so  incorporated, 
it  rebuilt  and  extended  the  wharf  and  pier,  according  to  such 
contract,  and  received  from  the  wharf  company  an  assign- 
ment of  the  income  thereafter  to  accrue  from  said  wharf  and 
pier,  and  the  right  to  collect  all  the  wharfage  thereafter  to 
accrue  by  reason  of  the  use  of  the  same,  in  any  manner,  by  any 
parties,  from  time  to  time.  Afterwards,  and  in  October,  1815, 
the  Legislature  of  Connecticut  passed  a  resolve  declaring  that 
the  libellant  has  the  right  of  collecting  wharfage  to  reimburse 
it  for  its  expenses,  according  to  its  contract  with  the  Union 
Wharf  Company,  at  a  rate  not  exceeding  a  tariff  annexed  to 
said  resolve,  and  thereby  establishing  said  tariff  accordingly, 
and  further  declaring,  "  that  neither  the  claims  of  any  indi- 
vidual or  individuals  to  be  exempted  from  wharfage,  nor  the 
claims  of  said  company  to  demand  wharfage  of  such  individ- 
ual or  individuals,  shall  be  in  any  way  affected  by  this  re- 
solve." This  tariff  fixes,  as  wharfage,  so  much  per  ton  per 
year  for  vessels  belonging  to  New  Haven,  employed  in  foreign 
trade,  and  so  much  per  ton  per  year,  for  coasting  vessels 
belonging  to  New  Haven,  the  above  to  be  payable  semi- 
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annually,  July  1st  and  January  1st,  and  so  much  per  ton  per 
day  .for  coasting  vessels  not  belonging  to  New  Haven,  and 
so  much  per  ton  per  day  for  sea  vessels  not  belonging  to  New 
Haven,  with  the  privilege  to  vessels  not  belonging  to  New 
Haven  to  enter  at  any  time  for  one  year,  by  paying  in  advance 
the  same  wharfage  as  vessels  belonging  to  New  Haven.  u  All 
goods  landed  from*  or  put  on  board  coasting  vessels  "  were  re- 
quired u  to  pay  the  following  rates  of  wharfage,"  different 
articles  of  merchandise  being  specified,  and  the  rate  of  wharf* 
age  being  fixed  at  so  much  each,  or  so  much  per  ton,  or  bale, 
or  cubic  foot,  or  bag,  or  thousand,  or  box,  or  fifty  feet,  or 
hundred  weight,  or  dozen  bottles,  or  dozen,  or  cask,  or  hogs- 
head, etc.  The  resolves  proceeds:  "All  other  articles  not 
enumerated,  in  same  proportion.  Goods  or  merchandise  taken 
by  water  from,  or  by  water  put  on  board,  coasting  vessels 
lying  at,  or  attached  to  vessels  made  fast  to,  the  wharf,  to  pay 
half  wharfage,  unless  the  said  goods  or  merchandise  be  con- 
veyed to  or  from  the  wharf  to  any  store  adjoining  the  same, 
in  which  case  full  wharfage  shall  be  charged.  All  vessels 
belonging  to  this  port,  which  either  lie  at  the  wharf,  or  use  it 
by  taking  on  board  or  landing  any  part  of  their  cargo  or  pas- 
sengers, shall  pay  six  months'  wharfage  on  the  vessel,  which 
vessel  shall  be  entitled  to  the  use  of  the  wharf  (if  after 
January)  until  the  next  following  July ;  (if  after  July)  until 
the  next  following  January.  Vessels  coming  into  this  port, 
which  enter  by  the  year,  shall  pay  wharfage  at  the  rates  above 
established,  from  the  time  they  arrive  till  the  next  following 
January  or  July.  Vessels,  owners,  masters  and  goods  are 
liable  for  wharfage.  *  *  *  All  articles  landed  on  the 
wharf,  and  remaining  more  than  four  days,  shall  pay,  in  addi- 
tion, for  each  day  after,  one-fourth  of  the  established  rates  of 
wharfage.  All  articles  brought  by  land  and  left  on  the  wharf; 
shall,  after  the  expiration  of  four  days,  be  liable  to  the  same 
rate  of  wharfage  as  if  imported  by  water,  and,  if  left  in  such 
a  situation  as  will  incommode  the  free  use  of  the  wharf,  and 
the  owner,  or  person  having  charge  thereof,  shall  neglect  to 
remove  the  same,  on  notice  from  the  wharfinger,  the  same 
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shall  be  deemed  a  nuisance,  and  may  be  removed  by  the 
wharfinger  at  the  expense  of  the  owner.    Ballast  deposited  on 
the  wharf  shall  be  liable  to  wharfage,  if  suffered  to  remain 
more  than  f onr  days  without  special  license  from  the  wharf- 
inger, and,  if  left  on  the  wharf  after  the  vessel  which  dis- 
charged it  shall  have  departed  from  the  port,  shall  be  forfeited 
to  the  use  of  the  company.    Provided,  however,  that  this  re- 
solve shall  at  all  times  be  liable  to  be  altered  or  repealed  by 
the  General  "Assembly."    The  resolve  also  provided,  that  sea 
vessels  not  belonging  to  New  Haven  should  be  liable  to  "  the 
same  wharfage,  for  goods  landed  or  taken  off,  as  coasting 
vessels."     The  following  resolve  was  passed  in  May,  1819, 
(1  Private  Laws  of  Connecticut,  p.  502:)     "Upon  petition 
of  the  contractors,  praying  for  an  alteration  in  their  tariff  of 
wharfage  and  proviso  contained  in  their  former  grant.    Re- 
solved by  this  Assembly,  that,  in  lieu  of  said  proviso,  and  the 
exemptions  heretofore  claimed,  the  following  alterations  of, 
and  additions  to,  the  rates  of  wharfage  heretofore  established, 
be  made  and  become  permanent,  and  not  subject  to  be  altered, 
without  the  sanction  of  this  Assembly,  viz:     First.  That 
lumber  landed  by  water,  in  any  of  the  yards  adjoining  the 
wharf,  shall  pay  only  one-half  the  rate  of  wharfage  heretofore 
established,  provided  the  lumber  is  owned  by  the  proprietors 
or  occupants  of  the  yard.    Second.  Goods  or  merchandise, 
other  than  lumber,  landed  from  a  coasting  vessel,  into  any  of 
the  back  doors  of  the  stores,  or  back  yards,  if  to  be  exported 
in  a  sea  vessel,  without  coming  on  to  the  wharf  in  front  of 
said  stores  or  yards,  and  all  articles  landed  in  the  same  manner 
from  any  vessel  employed  in  foreign  trade,  and  exported 
coastwise,  without  coming  on  to  the  wharf  in  front,  shall  pay 
only  one-half  the  rates  of  wharfage  heretofore  established. 
Third.  All  articles  landed  from  a  coasting  vessel  into  any  of 
the  stores  or  yards  aforesaid,  if  to  be  exported  coastwise,  and 
not  coming  on  to  the  wharf  in  front,  shall  pay  half  the 
established  rate  of  wharfage  when  landed,  and  half  when 
taken  off.    Fourth.  No  goods  or  merchandise  landed  into,  or 
shipped  from,  any  of  the  back  doors  of  stores,  or  yards  ad- 
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joining  the  wharf,  shall  be  exempted  from  the  payment  of 
wharfage  on  both  landing  and  shipping,  unless  owned  by  the 
owners  or  occupiers  of  6aid  stores  or  yards.  Fifth.  All 
articles  landed  on  any  part  of  the  wharf,  from  a  coasting 
vessel,  if  reshipped  within  two  days,  coastwise,  shall  not  pay 
only  one  wharfage,  provided  the  said  articles  have  not  been 
carted  up  or  down  the  wharf,  and  have  not  been  sold,  Sia&h. 
Goods  shipped,  and  immediately  relanded,  shall  pay  only  one 
wharfage.  And  the  petitioners  shall  have  the  same  power 
and  authority  to  collect  the  wharfage  hereby  established,  and 
to  enforce  the  collection  thereof,  in  the  same  manner  as  is 
provided  for  the  collection  of  the  wharfage  heretofore  estab- 
lished, any  law  or  provision  in  said  former  resolve  to  the 
contrary  notwithstanding."  In  1826,  the  Union  Wharf  Com- 
pany and  the  libellant  entered  into  an  agreement  with  the 
Farmington  Canal  Company,  a  Connecticut  corporation, 
whereby  the  Canal  Company  was  authorized  to  construct  a 
canal  basin  on  the  east  side  of  the  libellant's  wharf,  and  to 
enclose  the  seaward  side  thereof  by  an  embankment  or  wharf 
running  from  the  main  land  near  the  foot  of  Brewery  Street, 
to  the  east  side  of  the  libellant's  wharf,  and  whereby  the 
Canal  Company  was  to  forever  keep  in  repair  the  part  of  the 
east  side  of  the  libellant's  wharf  which  would  be  thus  in- 
cluded in  such  basin,  and  the  canal  boats  and  their  lading 
which  should  be  transported  up  and  down  the  canal  within 
such  basin,  were  to  be  free  from  wharfage,  from  the  libellant's 
wharf ;  and  by  which  it  was  provided,  that  all  powers  and 
rights  not  therein  especially  granted  should  be  retained  by 
the  libellant.  The  Canal  Company  obtained  the  authority 
and  constructed  the  basin  and  the  embankment,  such  embank- 
ment being  what  is  before  referred  to  as  the  Basin  Wharf. 

Such  was  the  condition  of  things  when  the  case  of  Union 
Wharf  Company  v.  Hemingway  was  decided.  In  the  report 
of  that  case  it  is  said :  "  The  plaintiffs  had,  for  thirty  yeare, 
claimed  and  exercised  the  right  of  collecting  wharfage  on  all 
goods  brought  upon  their  wharf,  by  land,  from  any  adjoining 
wharves  and  yards,  or  landed  at  said  wharves  and  yards  and 
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carried  up  the  plaintiffs'  wharf."  The  defendants  in  that  snit 
had  paid  wharfage  to  the  Canal  Company  on  the  goods  landed 
from  their  vessels  at  the  Basin  Wharf,  and  were  indemnified 
by  that  company,  and  claimed  that  they  used  the  plaintiffs' 
wharf  in  no  other  manner  than  as  a-  public  highway,  and 
were  not  responsible  to  the  plaintiffs  for  wharfage.  The 
counsel  for  the  defendants  in  that  6uit  contended  (1)  that  the 
plaintiffs  had  no  title  to  the  Basin  Wharf  at  the  place  where 
the  goods  were  landed,  which  was  a  point  more  than  three 
rods  east  from  the  east  side  of  the  plaintiffs'  wharf ;  (2)  that, 
when  the  goods  were  put  upon  the  Basin  Wharf  from  the 
vessel,  they  were  landed,  or  removed  from  the  water  on  to 
the  land ;  that,  therefore,  they  were  not  landed  on  the  plaint- 
iffs' wharf :  and  that  their  transportation  over  the  plaintiffs' 
wharf,  after  they  were  landed,  was  transportation  by  land ; 
(3)  that  no  other  use  was  made  of  the  plaintiffs'  wharf,  for 
the  goods,  than  to  transport  them  thereon,  as  a  public  high- 
way ;  (4)  that  the  plaintiffs  had  no  right,  under  any  of  their 
grants,  of  1760,  1801,  1810,  1815  or  1819,  to  demand  pay- 
ment for  the  mere  use  of  their  wharf  as  a  public  highway ; 
(5)  that  the  plaintiffs  could  not  rely  on  any  usage  proved,  to 
charge  for  the  use  of  their  wharf  as  a  public  highway,  be- 
cause, first,  the  grant  to  them  was  not  doubtful  or  equivocal 
in  its  provisions,  and,  second,  the  usage  proved  was  a  usage 
in  regard  to  wharves  and  yards  on  the  west  side  of  the 
plaintiffs'  wharf,  erected  under  grants  from  them  and  on 
their  flats.  In  giving  judgment,  the  Court  said :  "  That  the 
Union  Wharf  is  a  free,  open  public  highway,  is  not  denied. 
But  the  plaintiffs  claim,  that  they  have  the  right  to  demand 
compensation  for  all  goods  brought  by  water,  which  are  landed 
upon  or  pass  over  their  wharf,  and  upon  all  goods  transported 
or  shipped  from  their  wharf ;  and  this  seems  not  to  be  denied 
on  the  part  of  the  defendants,  but  they  claim  that,  as  these 
goods  were  first  landed  upon  or  shipped  from  the  Basin 
Wharf,  and  transported  up  or  across  the  plaintiffs'  wharf  only 
as  a  public  highway,  therefore,  no  wharfage  can  be  de- 
manded."    The  Court  then  allude  to  the  fact,  that,  in  1732, 
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the  Proprietors  of  Undivided  Lands  in  New  Haven  voted  not 
to  allow  any  wharf  to  be  erected  within  three  rods  of  the 
east  side  of  the  plaintiffs'  wharf,  nor  within  fonr  rods  of  the 
west  side,  "  thus  holding  out  to  those  who  would  embark  in 
this  enterprise,  that,  if  this  wharf  should  become  a  public 
highway,  those  who,  by  means  of  it,  imported  or  exported 
their  goods,  should  not  be  allowed  the  facilities  of  another 
wharf,  by  which  they  could  avoid  a  reasonable  compensation 
for  the  expenses  incurred  in  this  then  novel  but  important 
undertaking."  The  Court  further  said  :  "  Soon  After,  and, 
as  we  may  fairly  presume,  in  consequence  of  this  vote,  the 
original  wharf  was  erected.  Under  this  grant,  though  the 
wharf  became  a  public  highway,  yet  those  who  used  it,  to 
import  or  export  goods,  always  paid  a  compensation  therefor, 
under  the  denomination .  of  wharfage ;  and  it  has  not  been 
denied  but  that,  if  goods  imported  were  landed  at  a  pier,  and 
then  transported  in  a  boat  or  on  the  ice,  to  this  wharf,  and 
landed  there,  or  transported  over  it,  they  would  have  been 
subject  to  wharfage ;  and,  if  another  wharf  had  been  built 
four  rods  distant,  and  goods  imported  were  landed  thereon, 
and  then  brought  on  to  this  wharf,  upon  the  same  principle, 
they  must  have  been  subject  to  wharfage.  If  such  a  wharf 
had  been  extended  to  the  main  land,  the  owners  of  this  wharf 
could  not  complain,  although  it  deprived  them  of  much  of 
their  profits,  because  they  must  have  known  originally,  that 
they  were  liable  to  this  competition,  and  they  were  willing  to 
risk  it.  But,  as  this  wharf  was  erected  for  the  accommodation 
of  the  importers  and  shippers  of  goods,  it  is  but  reasonable 
that  those  who  used  it  for  that  purpose,  should  make  com- 
pensation therefor;  and,  although  the  goods  imported  or 
shipped  might  first  rest  upon  a  pier  or  upon  the  ice,  or  even 
another  wharf,  yet,  if  they  were  placed  upon  this  wharf  for 
the  purpose  of  reaching  their  place  of  destination,  we  think 
there  is  nothing  in  the  fact  that  they  were  first  placed  upon 
another  wharf,  more  than  upon  a  pier  or  the  ice,  which  would 
exempt  them  from  wharfage.  They  obtained  the  very  ac- 
commodation which  this  what f  was  designed  to  give — aland- 
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ing  upon  a  structure  connected  with  the  main  land.    And 
when  we  consider,  that,  by  the  grant,  no  wharf  was  to  be 
erected  within  four  rods  of  this,  we  think  that  goods  brought 
frojn  such  a  wharf  to  this,  to  be  transported  to  their  place  of 
destination,  may  be  fairly  said  to  be  landed  upon  this  wharf, 
and  bo,  in  the  strictest  sense,  subject  to  wharfage.    Had 
there  been  no  connection  between  this  wharf  and  the  Canal 
Wharf,  these  goods  must  have  been  brought  in  boats  to  the 
wharf  of  the  plaintiffs,  in  which  case  they  would  have  been 
literally  landed  on  their  wharf,  and  would  certainly  have 
been  subject  to  wharfage.     How,  then,  is  the  case  altered  by 
the  arrangement  made  between  the  corporations  2    The  Canal 
Company  had  no  right  to  unite  their  wharf  to  the  Union 
Wharf,  or  to  build  within  three  rods  of  it,  without  the  con- 
sent of  the  plaintiffs.     An  arrangement,  however,  was  made, 
and  it  is  immaterial  at  whose  request,  and  that  consent  was 
given,  but  upon  certain  terms  and  conditions.     One  of  these 
conditions  was,  that  the  side  of  the  Union  Wharf  enclosed 
within  the  basin,  should  be  free  from  wharfage   for  canal 
boats,  and  all  articles  transported  either  up  or  down  in  them ; 
and  the  Union  Wharf  Company  retained  to  themselves  all 
powere  and  rights  not  especially  granted"  to  the  Canal  Com- 
pany.   The  first  mentioned  provision   clearly  shows  what 
was  intended  to  be  granted,  as  it  regards  wharfage — an  ex- 
emption from  wharfage  on   goods  brought  down   or   car- 
ried up  the  canal,  and  canal  boats ;  not,  however,  upon  all, 
but  such  only  as  should  come  or  send  their  goods  within  the 
basin.    How  frivolous  would  this  arrangement  have  been,  if 
the  claim  of  the  defendants  is  admitted !     How  idle  to  pro- 
vide, that  goods  coming  down  the  canal  might  be  free  from 
wharfage,  if  all  goods  from  any  place  were  to  be  free  from 
wharfage !     If  it  should  be  said,  that  this  exemption  applies 
only  to  goods  first  landed  upon  Union  Wharf  from  the  canal 
boats,  it  would  deduct  very  little  from  the  weight  of  the  ar- 
gument ;  for,  as  these  wharves  were  to  be  connected,  whether 
the  goods  were  first  landed  upon  one  or  the  other,  would  be 
a  matter  of  trifling  consequence,  in  such  an  arrangement. 
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But,  further,  the  Union  Wharf  Company,  after  the  exemption, 
which  is  the  only  thing  said  about  wharfage,  expressly  reserve 
all  rights  and  privileges  not  expressly  granted ;  and  as  they 
had  granted  no  exemption  but  the  one  before  stated,  all  other 
rights  to  wharfage,  which  they  before  had,  remain  with  that 
corporation.  Had  not  this  junction  of  the  two  wharves  been 
made,  we  have  seen,  that  the  plaintiffs  would  have  been  en- 
titled to  wharfage  upon  all  goods  landed,  directly  or  indi- 
rectly, from  a  vessel,  upon  their  wharf,  for  the  purpose  of 
arriving  at  their  final  destination,  by  means  thereof,  or  upon 
goods  shipped  therefrom,  in  a  similar  manner.  If  goods  im- 
ported have  once  been  transported  from  a  pier  or  wharf  to 
the  main  land,  then  they  may  be  no  more  liable  to  wharfage 
than  any  other  goods  brought  from  the  country  to  the  stores 
on  the  wharf ;  but  goods  brought  by  water,  and  landed  on  or 
transported  over  the  plaintiffs'  wharf,  for  the  place  of  their 
destination,  cannot  free  themselves  from  wharfage,  by  resting 
upon  a  pier,  or  the  ice,  or  even  another  wharf.  They  cannot 
be  said  to  be  landed,  in  the  one  case,  more  than  in  the  other. 
The  Canal  Company,  when  they  took  this  grant  from  the 
Union  Wharf  Company,  must  have  understood,  that  nothing 
was  intended  to  be  granted,  but  what  was  expressly  granted ; 
and  they  then  received  a  graftt  of  the  flats  upon  which  their 
wharf  and  basin  is  founded,  from  the  Proprietors  of  the 
town,  upon  the  express  stipulation,  that  this  agreement  be- 
tween the  Union  Wharf  Company  and  the  Canal  Company 
be  ratified.  They,  therefore,  agreed  to  build  their  wharf 
under  these  conditions  and  stipulations.  But,  by  the  claim 
now  made,  the  Union  Wharf  Company  are  not  to  retain  the 
power  and  enjoy  the  privileges  they  before  did.  The  Canal 
Company  are  to  take  from  them  all  the  business  which  the 
space  their  wharf  occupies  willpermit,  and,  at  the  same  time, 
subject  the  wharf  of  the  plaintiffs  to  a  great  share  of  the 
damage  incident  to  such  business.  Such  a  construction  of 
this  contract  the  Court  cannot  accede  to.  We  consider  it 
contrary  to  good  faith,  and  contrary  to  the  spirit  of  the  con- 
tract and  the  intent  of  the  parties,  who,  at  the  time,  seemed 
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desirous  to  guard  the  rights  of  the  plaintiffs  with  great  care. 
As  between  these  corporations,  therefore,  every  principle  of 
law,  as  well  as  of  justice,  is  in  favor  of  the  plaintiffs  ;  and  this 
suit  is  in  fact,  though  not  in  form,  a  suit  between  these  com- 
panies, for,  the  defendants  are  indemnified  by  the  Canal 
Company.  It  is  true,  however,  that  the  defendants'  indemni- 
fication may  fail ;  and  they  must  have  a  right  to  be  heard  in 
their  own  defence.  How,  then,  do  they  stand  %  The  plaint- 
iffs would  have  had  a  right  to  exact  wharfage  of  them  upon 
these  goods  so  placed  upon  their  wharf,  before  the  erection 
of  the  Canal  Wharf.  The  defendants  must,  then,  show  how 
that  right  has  been  lost  or  varied,  and,  for  this  purpose,  they 
must  rely  upon  the  rights  of  the  Canal  Company ;  and,  if 
this  company  have  no  rights,  as  against  the  Union  Wharf 
Compajiy,  to  intercept  their  claim  of  wharfage,  we  do  not  sec 
how  the  defendants  can  resist  the  claim.  That  they  have 
paid  their  wharfage  to  the  Canal  Company,  may  evince  what 
has  been  found  by  the  jury,  that  there  was  no  design  to 
avoid  wharfage  ;  but  it  will  not  show  that  the  plaintiffs  were 
not  entitled  to  it.  And,  if  the  plaintiffs  would  have  been 
entitled  to  wharfage,  aside  from  the  intervention  of  the 
Canal  Wharf,  the  defendants  must  show,  that,  by  means  of 
that  wharf,  this  right  was  lost.  And,  when  the  very  instru- 
ment under  which  the  wharf  was  erected,  shows  that  the 
plaintiffs'  right  of  wharfage  was  retained,  it  is  not  easy  to 
Bee  how  the  defendants  can  shelter  themselves  under  it,  more 
than  the  Canal  Company.  To  a  majority  of  the  Court,  then, 
it  appears  that  the  plaintiffs,  upon  the  facts  admitted  and 
proved  in  this  case,  are  entitled  to  wharfage  ;  and,  of  course, 
there  must  be  a  new  trial."  This  judgment  was  delivered 
by  Chief  Justice  Williams,  with  the  concurrence  of  Judges 
Bis6ell,  Huntington  and  Waite.     Judge  Church  dissented. 

It  is  entirely  clear  that  the  State  Court,  in  construing  the 
legislative  grants  to  the  Union  Wharf  Company  and  to  the 
libellant,  and  the  contract  with  the  Canal  Company,  asserted 
the  truth  of  the  following  propositions:  (1.)  That  goods  ar- 
riving by  water,  by  a  coasting  vessel,  and  transported  over 
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the  libellant's  wharf,  to  reach  their  place  of  destination  on 
the  main  land*  are  liable  to  pay  wharfage  to  the  proprietors 
of  such  wharf,  if  they  are  discharged  from  such  vessel  upon 
the  Canal  Wharf  or  Basin  Wharf,  even  at  a  point  distant  more 
than  three  rods  easterly  from  the  libellant's  wharf,  and  then 
pass  upon  carts  over  the  Basin  Wharf  on  to  the  libellant's 
wharf  and  up  the  latter  wharf  to  points  in  the  city  beyond  it ; 
(2.)  that,  under  such  circumstances,  such  goods  may  be  fairly 
said  to  be  landed  on  the  libellant's  wharf ;  (3.)  that  the  term 
"  wharfage "  includes  the  compensation  for  such  use  of  the 
libellant's  wharf ;  (4.)  that  the  proprietors  of  the  libellant's 
wharf,  before  the  construction  of  the  Basin  Wharf,  had  the 
right  to  demand  wharfage  as  compensation  for  the  use  of 
their  wharf,  in  transporting  over  it  goods  arriving  by  water 
in  a  coasting  vessel,  though  first  discharged  from  such  vessel 
on  a  wharf  four  rods  distant  from  the  libellant's  wharf,  if 
they  were  afterwards  transported  over  the  libellant's  wharf 
to  reach  their  destination  on  the  main  land,  beyond  the 
libellant's  wharf,  and  that  the  right  to  such  wharfage  was  not 
abridged  by  anything  in  the  agreement  with  the  Canal  Com- 
pany, or  by  anything  done  thereunder,  in  the  construction  of 
the  basin  or  of  the  Basin  Wharf;  and  (5.)  that  the  owner  of 
the  goods  liable  to  such  wharfage  has  no  rights,  as  against 
the  claim  of  the  proprietors  of  the  libellant's  wharf,  to  such 
wharfage  on  such  goods,  which  the  Canal  Company  did  not 
have. 

Aside  from  the  binding  character  of  these  adjudications  of 
the  highest  State  Court  on  the  questions  in  issue,  reference 
may  be  made,  in  support  of  the  correctness  of  the  conclusions 
arrived  at,  to  provisions,  before  cited,  from  the  resolves  of 
the  Legislature,  to  show  that  the  scheme  of  the  Legislature 
was  to  permit  the  proprietors  of  the  libellant's  wharf  to  re- 
ceive wharfage,  in  some  cases,  for  the  use  of  the  wharf,  in  re- 
spect of  goods,  even  when  there  was  no  landing  on  the 
wharf,  or  deposit  on  or  transit  over  the  wharf,  of  goods  which 
had  arrived  by  water.  Thus,  by  the  resolve  of  1815,  good* 
taken  by  water  from,  or  by  water  put  on  board  of,  coasting 
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vessels  lying  at  the  wharf,  or  attached  to  vessels  made  fast  to 
the  wharf,  were  required  to  pay  half  wharfage',  even  though 
the  goods  were  not  conveyed  to  or  from  the  wharf,  or  any 
6tore  adjoining  the  wharf.  By  the  same  resolve,  all  articles 
brought  by  land  and  left  on  the  wharf,  even  though  not  im- 
ported by  water,  were  required,  after  the  expiration  of  four 
days,  to  pay  the  same  rate  of  wharfage  as  if  imported  by 
water.  In  another  direction,  compensation  was  given  direct- 
ly for  the  use,  by  goods,  of  the  wharf  in  front  of  a  store  or 
yard,  irrespective  of  the  landing  of  the  goods  in  the  store  or 
yard,  and  for  the  use  of  the  wharf  to  cart  goods  up  and  down 
the  wharf,  which  had  been  landed  on  the  wharf.  Thus,  by 
the  resolve  of  1819,  goods  other  than  lumber,  landed  from  a 
coasting  vessel  into  any  of  the  back  doors  of  the  stores  or 
back  yards,  if  to  be  exported  in  a  sea  vessel  without  coming 
on  to  the  wharf  in  front  of  said  stores  or  yards,  and  all  arti- 
cles landed  in  the  same  manner  from  any  vessel  employed  in 
foreign  trade,  and  exported  coastwise,  without  coming  on  to 
the  wharf  in  front,  were  made  subject  to  only  one-half  of  the 
established  rates  of  wharfage ;  and  all  articles  landed  from  a 
coasting  vessel  into  any  of  said  stores  or  yards,  if  to  be  ex- 
ported coastwise,  and  not  coming  on  to  the  wharf  in  front, 
were  required  to  pay  only  one-half  of  the  landing  wharfage, 
when  landed,  and  one-half  of  the  wharfage  for  putting  on 
board,  when  taken  off.  By  the  same  resolve,  all  articles 
landed  on  any  part  of  the  wharf,  from  a  coasting  vessel,  if  re- 
shipped  within  two  days  coastwise,  were  required  to  pay  but 
one  wharfage,  that  is,  not  wharfage  for  landing  and  wharfage 
for  putting  on  board,  but  only  one  of  the  two,  in  case  such 
articles  had  not  been  carted  up  or  down  the  wharf  and  had 
not  been  sold. 

The  present  suit  is  a  libel  in  rem  against  the  steamer  J.  H. 
Starin,  a  packet  boat  plying  daily  between  New  Haven  and 
New  York.  On  each  one  of  six  days  in  January,  February 
and  March,  1 877,  she  laid  for  a  time,  in  the  jtort  of  New 
Haven,  at  a  wharf  called  the  Derby  Kailroad  Wharf,  which 
was  within  416  feet  of  the  libellant's  wharf,  and  east  of  it, 
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receiving  and  discharging  freight  and  passengers.  The 
Derby  Kailroad  Wharf  is  a  wharf  abutting  on  the  Basin 
Wharf  and  running  outwardly  from  it  in  a  southeasterly 
direction,  and  about  in  a  line  parallel  with  the  libelant's 
wharf.  On  the  days  before  named  the  steamer  discharged 
and  received  on  board  a  large  quantity  *of  goods,  as  freight,  a 
great  part  of  which  were  carted  upon  and  over  the  libelant's 
wharf  and  that  part  of  the  Basin  Wharf  which  lies  between 
the  Derby  Railroad  Wharf  and  the  libellant's  wharf.  If  the 
goods  so  carted  upon  and  down  the  libellant's  wharf  and  thence 
over  the  Basin  Wharf  and  the  Derby  Railroad  Wharf  to  the 
steamer,  and  those  so  unladen  from  the  steamer  and  carted 
over  the  Basin  Wharf  to,  upon  and  up  the  libellant's  wharf, 
had  been  originally  laden  upon,  or  unladen  from,  the  steamer, 
while  lying  immediately  alongside  of  the  libellant's  wharf, 
the  .wharfage  on  the  same,  which  the  libellant  would  have 
been  entitled  to  charge  and  collect,  would  have  been  $76  10. 

The  Canal  Company,  before  mentioned,  in  1836,  after  it 
had  constructed  the  basin  and  the  Basin  Wharf,  ceased  to  do 
business,  and,  prior  to  January  1st,  1848,  it  conveyed  to  the 
New  Haven  and  Northampton  Company  all  the  rights  which 
it  had  to  the  canal  basin. 

In  1845,  the  Legislature  of  Connecticut,  by  a  resolve, 
{Private  Laws  of  Connecticut^  vols.  3  and  4,  p.  1380,)  gave 
to  the  New  Haven  and  Northampton  Company  the  right  of 
collecting  wharfage  "  at  their  Basin  Wharf,"  between  the 
libellant's  wharf  and  Tomlinson's  wharf,  at  a  rate  not  exceed- 
ing a  tariff  thereunto  annexed,  and  established  said  tariff, 
with  the  proviso,  "  that  neither  the  claims  of  any  individual 
or  individuals  to  be  exempted  from  wharfage,  nor  the  claims 
of  said  company  to  demand  wharfage  of  such  individual  or 
individuals,  shall  be  in  any  way  affected  by  this  resolve."  At 
the  same  session  of  the  General' Assembly  a  resolve  was  passed 
in  these  words :  "  Whereas  a  resolution  has  passed  this  Assem- 
bly, at  its  present  session,  relating  to  the  rate  of  wharfage  on 
the  Basin  Wharf  in  the  city  of  New  Haven ;  Resolved  by 
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this  Assembly,  that  nothing  therein  contained  shall  be  con- 
strued to  affect  the  rights  of  the  Union  Wharf  Company  or 
the  Contractors  to  rebuild  and  support  Union  Wharf  and  Pier 
in  New  Haven,  to  collect  wharfage  in  any  case  whatever,  or 
any  other  existing  rights  of  said  company." 

The  New  Haven  and  Northampton  Company,  on  the  24th 
of  March,  1848,  conveyed  to  the  New  York  and  New  Haven 
Railroad  Company  all  its  rights  to  a  part  of  said  canal  basin, 
comprising  that  part  of  it  opposite  to  which  the  said  Derby 
Railroad  Wharf  is  built,  said  basin  being  then  disused.  On 
the  7th  of  September,  1848,  the  libellant  and  the  Union 
Wharf  Company  conveyed  to  the  New  York  and  New 
Haven  Railroad  Company  the  right  to  cross  the  libellant's 
wharf  with  its  railroad,  and  to  fill  np  a  certain  part  of  the 
flats  adjoining  the  east  side  of  said  wharf,  within  the  limits 
of  the  canal  basin,  down  to  a  point  731  feet  southerly  from 
the  libellant's  well  at  the  head  of  said  wharf.  But  the  grants 
and  consent  were  made  upon  the  express  conditions,  that  the 
grantors  reserved  the  right  to  collect,  on  all  goods  landed  by 
water,  or  taken  off  by  water,  on  and  from  the  wharves,  or 
embankments,  piers  or  bridges  belonging  to,  or  constructed 
or  occupied  by,  the  railroad  company,  and  connected  with 
the  libellant's  wharf  on  either  side  thereof,  the  same  rate  of 
wharfage  as  was  then  collected  and  received  by  said  grantors 
on  goods  landed  or  taken  off  by  water  on  and  from  the 
wharves  attached  to  and  connected  with  the  libellant's  wharf 
on  the  west  side  thereof,  except  on  goods  carried  up  or 
brought  in  the  cars  of  the  railroad  company  without  other- 
wise coming  on  to  the  libellant's  wharf,  and  except  on  goods 
to  be  used  for  railroad  purposes  on  said  railroad  ;  and  on  the 
express  further  conditions,  that  no  buildings  should  be 
erected  or  placed  on  the  east  side  of  the  libellant's  wharf, 
within  80  feet  of  the  front  line  of  stores  theft  standing  on 
the  libellant's  wharf,  and  that  any  railroad  tracks  which 
might  be  thereafter  placed  on  the  east  side  of  the  libellant's 
wharf,  running  northerly,  should  be  placed  between  said 
wharf  and  any  buildings  which  might  be  erected  or  placed  on 
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the  east  side  thereof,  on  said  adjoining  wharves.  The 
grantee,  in  the  same  deed,  agreed  that  the  grantors  should 
have  the  said  power  of  collecting  so  reserved  by  them,  and 
that  the  grantee  would  observe  all  the  conditions  so  ex- 
pressed as  those  on  which  said  grants  and  consent  were  given 
and  made,  according  to  the  true  intent  and  meaning  of  the 
same. 

On  the  19th  of  July,  1832,  the  libellant  and  the  Union 
Wharf  Company  conveyed  to  the  New  York  and  New  Haven 
Railroad  Company  permission  to  fill  up  its  railroad  embank- 
ment on  the  east  side  of  the  libellant's  wharf,  to  extend 
southerly  to  the  south  side  of  the  Basin  Wharf,  from  the 
said  point  distant  731  fee£  southerly  from  the  said  well,  and 
to  adjoin  said  embankment  to  the  east  side  of  the  libellant's 
wharf,  along  the  whole  length  thereof,  from  the  termination 
of  said  former  grant  to  the  south  side  of  the  Basin  Wharf, 
on  the  express  conditions  and  reservations,  that  the  grantors 
should  have  the  right  to  collect  the  same  rates  of  wharfage 
on  the  embankments  or  wharf  which  might  be  built  within 
said  limits,  and  also  on  and  from  that  part  of  the  Basin  Wharf 
which  extends  for  a  distance  of  416  feet  of  its  length  from 
its  junction  with  the  libellant's  wharf,  and  also  on  all  wharves 
which  might  be  constructed  or  attached  to  the  Basin  Wharf, 
within  such  distance  of  416  feet,  as  were  then  collected  by  the 
grantors  on  the  libellant's  wharf,  except  on  goods  carried  up 
or  brought  down  in  the  cars  of  the  railroad  company,  without 
otherwise  coming  on  to  the  libellant's  wharf,  and  except  also 
on  goods  to  be  used  for  railroad  purposed  on  said  railroad, 
with  express  further  conditions  as  to  the  erection  of  buildings 
to  the  eastward  of  the  libellant's  wharf,  and  as  to  constructing 
a  drain,  and  as  to  the  location  of  wood  yards  and  coal  yards, 
and  as  to  some^other  minor  matters.  The  grantee  agreed  that 
the  grantors  should  enjoy  the  right  of  collecting  wharfage  in 
the  manner  and  on  the  wharves  before  reserved  and  specified, 
and  that  the  grantee  would  observe  all  the  conditions  so  ex- 
pressed as  those  on  which  such  grant  and  permission  was 
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given  and  made,  according  to  the  true  intent  and  meaning  of 
the  same. 

Under  the  said  grants  to  the  New  York  and  New  Haven 
Railroad  Company,  the  part  of  the  canal  basin  contiguous  to 
the  east  side  of  the  libellant's  wharf  was,  prior  to  the  1st  of 
January,  1874,- filled  up  solid  by  said  company  down  to  the 
line  of  the  Basin  Wharf,  thus  barring  all  immediate  access  by 
water  to  the  easterly  side  of  the  libellant's  wharf,  north  of 
the  Basin  Wharf.  Prior  to  1874,  all  rights,  franchises,  prop- 
erty and  obligations  of  the  New  York  and  New  Haven  Rail- 
road Company  became  legally  vested  in  the  New  York,  New 
Haven  and  Hartford  Railroad  Company.  The  latter  com- 
pany, on  the  9th  of  October,  1873,  by  a  lease  in  perpetuity 
made  by  it  to  the  New  Haven  and  Derby  Railroad  Company, 
gave  to  that  company  certain  rights,  under  which  the  Derby 
Railroad  Wharf,  before  mentioned,  was  constructed,  in  1874. 

The  evidence  shows,  that,  ever  since  the  decision  in  the 
Hemjng^vay  suit,  the  proprietors  of  the  libellant's  wharf  have 
1  claimed  to  collect,  and  have  collected,  wharfage  for  the  use 
of  such  wharf  to  transport  thereon  goods  coming  on  to  it 
from  the  Basin  Wharf,  and  goods  going  from  it  on  to  the 
Basin  Wharf,  which  arrived  by  water  in  coasting  vessels,  or 
were  shipped  by  water  in  coasting  vessels,  and  were  dis- 
charged upon  the  Basin  Wharf,  or  laden  from  the  Basin 
Wharf,  except  so  far  as  the  right  to  collect  such  wharfage 
was  expressly  parted  with  by  the  instruments  before  recited. 
It  also  appears,  that  the  libellant  exclusively  keeps  in  repair 
the  part  of  its  wharf  which  lies  northerly  of  its  junction  with 
the  Basin  Wharf. 

The  affirmative  defence  set  up  in  the  answer  is,  that  the 
Basin  Wharf  is  a  part  of  the  main  land  and  a  public  highway ; 
that  the  part  of  the  libellant's  wharf  which  is  north  of  its 
junction  with  the  Basin  Wharf  is  a  part  of  the  main  land  and 
a  public  highway  ;  and  that  the  wharf  at  which  the  steamer 
discharged  and  received  said  goods  is  more  than  three  rods 
distant,  to  the  eastward,  from  the  libellant's  wharf. 

The  question  does  not  seem  to  be  varied  at  all  from  what 
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it  was  when  the  Hemingway  case  was  decided,  so  far  as  re- 
gards goods  in  the  situation  of  those  involved  in  the  present 
case,  except  so  far  as.  it  may  be  varied  by  the  fact,  that,  since 
then  the  canal  basin  has  been  filled  np,  so  that  what  was 
then  water  has  become  land,  continuous  with  the  main  land 
inside,  and  continuous  with  the  Basin  Wharf  on  the  outside. 
But,  the  Basin  Wharf  was  built  and  connected  with  the 
libellant's  wharf  by  the  permission  of  the  libellant,  and  the 
libellant  necessarily  reserved  all  rights  to  wharfage  which  it 
did  not  expressly  then  part  with.  By  the  decision  of  the 
State  Court  it  had  the  right  which  is  claimed  in  the  present  suit 
That  right  was  not  parted  with,  in  the  grants  to  the  canal 
company,  or  in  the  grants  to  the  New  York  and  New  Haven 
Railroad  Company,  and  the  claimant  can  have  no  better  posi- 
tion, as  against  the  libellant,  in  respect  of  such  right,  than 
that  company  had  or  than  the  canal  company  had.  The 
locus  in  quo  of  the  discharge  and  shipment  of  the  goods  in 
this  case  is  to  the  westward  of  a  line  crossing  the  Basin 
Wharf  at  a  distance  of  416  feet  east  from  the  libellant's  wharf. 
The  libellant  does  not  make,  in  the  present  case,  a  chum,  bj 
virtue  of  any  of  the  instruments  before  recited,  to  any  greater 
right  than  has  been  conferred  upon  it  by  statute,  but  only 
claims,  that,  while  the  right  insisted  on  in  this  case  was 
granted  to  it  by  statute,  it  has  not  parted  with  such  right  by 
any  of  such  instruments. 

The  fact  that  the  Basin  Wharf  is  connected  with  the  main 
land  by  the  filling  in  of  the  canal  basin,  or  by  the  route 
through  Brewery  Street,  cannot  vary  the  libellant's  rights  in 
the  present  case.  The  wharfage  here  claimed  is  for  the  use 
of  the  libellant?s  wharf  by  transporting  the  goods  over  it. 
If  they  had  not  been  transported  over  it,  but  had  been  taken  to 
or  from  the  Derby  Railroad  Wharf  by  the  way  of  Breweiy 
Street,  they  would  not  have  been  subject  to  wharfage  for 
being  transported  over  the  libellant's  wharf. 

On  the  evidence,  the  libellant's  wharf  must  still  be  re- 
garded as  a  wharf,  on  the  part  of  it  used  by  the  goods  in  this 
case,  so  that  the  statutory  rights  given  in  respect  to  it  remain, 
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quoad  such  goods  and  their  use  of  it,  however  much  it  may  be 
a  public  highway  in  respect  to  goods  not  liable  to  wharfage 
for  the  use  of  it.  If  the  libellant  is  usurping  a  franchise 
which  does  not  belong  to  it,  its  title  to  such  franchise  can 
undoubtedly  be  tried  by  a  proper  judicial  proceeding  in  the 
tribunals  of  the  State.  But,  so  long  as  the  libellant's  wharf 
is  used  for  the  transportation  over  it  of  goods  coming  from 
the  Basin  Wharf  on  to  it,  or  of  goods  going  from  it  on  to  the 
Basin  Wharf,  which  goods  have  been  discharged  from,  or  are 
afterwards  laden,  on  a  coasting  vessel,  at  the  point  on  the 
Basin  Wharf  where  the  goods  in  this  case  were  discharged 
and  laden,  and  so  long  as  the  decision  in  the  Hemingway  case 
stands  as  the  interpretation  by  the  highest  State  Court  of  the 
resolves  of* the  Legislature,  so  long  must  this  Court  maintain 
the  claim  made  by  the  libellant  in  this  case. 

By  the  resolve  of  1810,  it  is  provided,  that,  upon  neglect 
or  refusal  to  pay  wharfage  after  notice  and  demand,  it  shall 
be  lawful  either  to  sue  for  the  same  at  common  law,  or  to 
distrain  therefor,  to  the  extent  specified ;  and  that  the  wharf- 
age due  for  or  on  account  of  any  vessel  or  the  cargo  thereof, 
shall  be  and  remain  a  lien  on  such  vessel  until  the  same  shall 
be  discharged.  It  is  clear,  that  the  resolve  means,  that  wharf- 
age on  cargo  is  to  be  a  lien  on  the  vessel  until  such  wharfage 
is  paid.  It  is  left  to  the  vessel  to  see  that  it  is  made  secure 
for  its  liability,  which  it  can  well  do,  having  possession  of  the 
goods,  and  being  able  to  take  care  either  that  they  do  not  pass 
over  the  libellant's  wharf,  or,  if  they  do,  that  the  proper 
wharfage  therefor  is  paid. 

The  claim  to  a  lien  for  wharfage  in  this  case  is  such  a 
claim  as  is  cognizable  in  Admiralty.  The  use  of  the  libel- 
lant's wharf  facilitated  the  operation  of  the  steamer  in  loading 
and  discharging,  to  such  an  extent  that  the  Legislature 
thought  fit  to  give  a  lien  on  the  steamer  for  the  wharfage 
does  prescribed  for  the  cargo.  The  use  of  the  libellant's 
wharf,  as  it  was  used  in  this  case,  pertained  to  navigation  by 
water,  to  such  an  extent  that  the  implied  contract  for  wharfage, 
in  respect  of  the  goods,  may  properly  be  regarded  as  a  mari- 
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time  contract,  of  benefit  to  the  steamer,  and,  therefore,  one  the 
lien  given  for  which  by  the  resolve  is  cognizable  and  en- 
forceable in  the  Admiralty.  (The  Zottazoanna,  21  Wallace* 
558 ;  Ex  parte  Eastdn,  5  Otto,  68 ;  The  Virginia  Ilulon,  13 
Blatehf.C.  C\  H.y  519.)  There  was  a  sufficient  notice  and 
demand  in  this  case  prior  to  the  bringing  of  the  suit. 

The  libellant  is  entitled  to  a  decree  for  $76  10,  with  in- 
terest  thereon  from  July  1st,  1878,  and  for  $80  73,  its  costs 
in  the  District  Court,  and  for  its  costs  in  this  Court. 

I  do  not  understand  the  libel  in  this  case  as  making  any 
claim  for  wharfage  founded  on  any  thing  except  the  use  of 
the  libelant's  wharf  by  the  goods.  It  does  not  claim,  in  addi- 
tion, that  the  steamer  is  liable  for  any  wharfage  prescribed 
for  vessels,  aside  from  the  liability  of  the  steamer  for  the 
wharfage  prescribed  for  the  goods.  I,  therefore,  express  no 
opinion  on  that  question,  nor  on  any  question  except  the  one 
distinctly  involved  in  this  case. 


"Walter  H.  Humphry 

w. 

The  Hartford  Fire  Insurance  Compaot. 

A  contract  of  insurance  can  be  made  by  parol,  unless  prohibited  by  statute  or 
other  positive  regulation,  and,  on  proof  of  such  a  contract,  the  insured  can  re- 
coyer  at  law  the  same  damages  as  if  he  were  suing  on  a  policy  issued  in  the 
form  in  which  it  was  agreed  to  be  issued. 
.  In  the  present  case,  it  was  held  that  such  a  parol  contract  was  proved. 

Such  a  parol  contract  cannot  be  held  to  have  been  merged  in  a  policy  issued, 
which  did  not  conform  to  such  contract. 

When  a  contract  of  insurance  is  made  with  a  mortgagor  for  the  insurance  of  his 
interest,  the  mortgagee  can  recover  only  where  the  mortgagor  could  have 
done  so,  had  the  money  been  payable  to  himself,  instead  of  being  payable,  for 
his  benefit,  to  the  mortgagee,  and  cannot  recover  where  the  mortgagor  has 
committed  a  breach  of  the  conditions  of  the  policy. 
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But,  where  the  contract  is  with  A.,  to  insure  hi?  interest,  no  alienation  by 

another  person  of  the  property  in  respect  of  which,  the  insurance  is  effected 

can  affect  or  prejudice  the  rights  of  A. 
Where  the  agent  of  an  insurance  company  knows,tat  the  time  insurance  on  a 

mill  is  effected,  that  it  is  not  being  operated  as  a  mill,  its  continuance  in  that 

state  is  not  a  breach  of  a  condition  that  the  policy  shall  be  void  if  the  mill 

shall  cease  to  be  operated  as  a  mill. 
An  unrestricted  authority  to  negotiate  a  contract  of  insurance,  by  issuing  a 

policy,  includes  authority  to  make  a  valid  preliminary  contract  for  such 

issue. 

(Before  Blatghfobd,  J.,  Northern  District  of  New  York,  January  29th,  1879.) 

Blatchfoed,  J.  This  case  was  removed  into  this  Court, 
by  the  defendant,  from  the  Supreme  Court  of  New  York, 
and,  under  a  written  stipulation  by  both  parties  waiving  a 
jury,  has  been  tried  before  the  Court,  without  a  jury. 

The  complaint  contains  two  separate  causes  of  action. 
The  first  count  sets  forth,  that  the  business  of  the  defendant, 
a  Connecticut  corporation,  in  insuring  against  loss  or  damage 
by  fire,  was  carried  on  at  Mount  Morris,  Livingston  county, 
New  York,  through  Bingham,  Brothers  &  Brace,  a  copartner- 
ship firm,  who  were  the  general  agents  of  the  defendant  for 
Mount  Morris  and  its  vicinity,  and  were  authorized  to  enter 
into  contracts  of  insurance,  and  to  issue  policies  of  insurance, 
for,  and  in  the  name  of,  the  defendant ;  that,  on  or  about 
November  1st,  1874,  the  plaintiff  was  the  owner  of  a  certain 
mortgage  on  a  mill,  for  about  $1,000,  and  was  personally 
liable  to  pay  two  other  mortgage  liens  on  the  same  property, 
held  by  other  parties,  amounting,  in  all,  to  over  $4,000 ;  that, 
on  or  about  said  day,  the  defendant,  through  said  agents,  in 
consideration  of  $78  75,  which  was  at  the  time,  or  soon  there- 
after, paid,  agreed  with  him  to  issue  to  him  its  policy  of  in- 
surance against  loss  or  damage  by  fire,  upon  said  mill  and 
machinery  therein,  in  such  appropriate  terms  as  to  insure 
him  against  loss  or  damage  by  fire  to  the  amount  of  $1,500, 
upon  eaid  mill  and  machinery,* for  the  term  of  one  year,  both 
on  account  of  said  mortgage  lien,  and  on  account  of  the  per- 
sonal liability  of  the  plaintiff  for  the  payment  of  the  said 
mortgage  liens  held  by  other  parties ;  that,  on  or  about  the 
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4th  of  November,  1874,  the  defendant,  in  partial  fulfilment 
of  said  agreement,  issued  its  policy  of  insurance,  dated  on 
that  day,  whereby,  in  consideration  of  the  payment  to  it  of 
$78  75,  it  insured  ¥m.  M.  Calvert,  against  loss  or  damage  by 
fire,  for  the  amount  of  $1,500,  for  the  term  of  one  year,  on  his 
flouring  and  grist  mill,  known  as  the  "  Farmers'  Mill,"  in 
Mount  Morris,  and  on  fixed  machinery,  including  shafting 
and  belting,  therein,  one  half  of  the  said  sum  on  each,  the 
loss,  if  any,  to  be  payable  to  "Walter  H.  Humphry,  as  mort- 
gagee of  the  premises ;  that,  by  said  policy,  the  defendant 
promised  and  agreed  to  insure  said  Calvert  against  all  such 
loss  or  damage  as  might  accrue  to  the  property  specified,  by 
reason  of  fire,  from  November  4th,  1874,  at  noon,  to  Novem- 
ber 4th,  1875,  at  noon,  and  to  pay  the  amount  of  such  loss  to 
Walter  H.  Humphry,  as  mortgagee  of  such  premises,  within 
sixty  days  after  due  notice  and  satisfactory  proof  of  such 
loss ;  that  the  policy  so  issued  by  the  defendant  was  not  de- 
livered to  the  plaintiff,  but  was  held  by  the  said  agents  in 
trust  for  the  plaintiff,  until  after  the  13th  of  March,  1875 ; 
that  the  property  so  insured  was  totally  destroyed  by  fire, 
without  the  fault  of  the  plaintiff,  on  the  1 3th  of  March,  1875 ; 
that,  immediately  thereafter,  the  plaintiff  furnished  to  the 
defendant  due  notice  and  proof  of  the  destruction  of  said 
property  by  fire,  and  otherwise  fully  performed  all  the  con- 
ditions of  said  policy  of  insurance  on  his  part,  and,  at  and 
from  the  time  of  the  making  of  such  agreement  to  insure, 
and  of  the  issuing  of  such  policy  of  insurance,  to  the  com- 
mencement of  this  action,  the  plaintiff  has  had  an  interest  in 
said  property,  as  a  mortgagee  thereof,  and  also  on  account  of 
the  sums  of  money  secured  to  be  paid  by  mortgages  held  by 
other  parties  upon  said  property,  and  for  the  payment  of 
.which  the  plaintiff  was,  and  still  is,  personally  liable,  to  more 
than  the  amount  of  $4,000 ;  that  the  policy  so  issued  was  not 
in  accordance  with  the  agreement  of  said  parties,  so  made,  to 
insure  the  plaintiff,  as  above  set  forth,  in  that  said  policy  did 
not,  by  its  terms,  insure  the  plaintiff  against  loss  or  damage 
by  fire  on  account  both  of  his  interest  in  said  premises  as  a 
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mortgagee  thereof,  and  on  account  of  his  personal  liability 
for  the  payment  of  other  mortgages  which  constituted  a  lien 
on  said  premises,  and  were  held  and  owned  by  other  parties  ; 
that  the  said  policy  so  issued  contained,  among  other  things, 
certain  conditions,  as  follows :  •'  If  any  change  takes  place  in 
the  title  or  possession  of  the  property,  whether  by  sale,  trans- 
fer or  conveyance,  legal  process  or  judicial  decree,  *  *  * 
or,  if  the  property  insured  be  a  mill  or  manufactory,  shall 
cease  to  be  operated  and  so  remain  for  a  period  of  more  than 
fifteen  days,  without  notice  to  the  company  and  consent  en- 
dorsed hereon,  *  *  *  in  every  such  case  this  policy 
shall  be  void ; "  that  such  conditions  were  not  in  accordance 
with  the  said  agreement  of  the  defendant  to  insure  the 
plaintiff  against  loss  from  fire  to  said  property  on  account  of 
the  interest  which  the  plaintiff  held  therein,  as  above  set 
forth,  but  were  unreasonable  and  burthensome,  and  beyond 
the  power  or  ability  of  the  plaintiff  to  control  or  in  any  way 
prevent  the  occurrence  of ;  that  the  legal  title  to  said  prop- 
erty, at  the  time  of  the  making  of  said  agreement,  was  in 
one  William  M.  Calvert,  who  had  the  control  of  the  same 
and  the  power  to  convey  said  property ;  that  the  premises 
dscribed  in  said  policy  are  the  same  that  the  defendant  so 
agreed  to  insure ;  that  the  plaintiff  had  no  knowledge  that 
said  policy  did  not  conform  to  the  terms  of  such  agreement 
so  made  to  insure  the  plaintiff,  in  all  respects,  until  after  said 
property  was  so  destroyed  by  fire ;  that  more  than  sixty  days 
have  elapsed  since  the  plaintiff  furnished  due  proof  of  the 
loss  and  destruction  of  said  property  by  fire,  and  no  part  of 
the  said  sum  of  $1,500  has  been  paid  by  the  defendant ;  and 
that,  by  reason  of  the  failure  of  the  defendant  to  fulfil  said 
contract,  the  plaintiff  has  sustained  damage  in  the  sum  of 
$1,500,  and  interest  thereon  from  July  5th,  1875,  which 
amount  is  due  the  plaintiff,  with  said  interest  thereon. 

The  second  count  sets  forth,  that  the  defendant,  on  or 
about  the  4th  of  November,  1874,  in  consideration  of  the 
payment  to  it  of  $78  75  by  "Walter  H.  Humphry,  at  the  time 
of  issuing  its  policy  of  insurance,  executed  to  William  M. 
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Calvert  a  policy  of  insurance  against  loss  or  damage  by  fire, 
for  the  amount  of  $1,500,  for  the  term  of  one  year,  on  his 
flouring  and  grist  mill  known  as  the  u  Farmers'  Mill "  in 
Mount  Morris,  and  on  fixed  machinery,  including  shafting 
and  belting,  therein,  one-half  of  the  said  sum  on  each,  the 
loss,  if  any,  to  be  payable  to  Walter  H.  Humphry,  as  mort- 
gagee of  the  premises,  by  which  policy  of  insurance  the  de- 
fendant promised  and  agreed  to  insure  the  said  Calvert 
against  all  such  loss  or  damage  as  might  accrue  to  the  prop- 
erty specified,  by  reason  of  fire,  from  November  4th,  1874, 
at  noon,  to  November  4th,  1875,  at  noon,  and  to  pay  the 
amount  of  such  loss  to  Walter  II.  Humphry,  as  mortgagee  of 
such  premises,  within  sixty  days  after  due  notice  and  satis- 
factory proofs  of  such  loss ;  that  the  property  so  insured  was 
totally  destroyed  by  fire,  without  the  fault  of  the  plaintiff,  on 
the  13th  of  March,  1875 ;  that,  on  or  about  the  6th  of  May, 
1875,  the  plaintiff  furnished  to  the  defendant  due  notice  and 
proofs  of  the  destruction  of  said  property  by  fire,  and  other- 
wise fully  performed  all  the  conditions  of  said  policy  of  in- 
surance, and,  at  and  from  the  time  of  the  execution  of  such 
policy  to  the  commencement  of  this  action,  the  plaintiff  has 
had  an  interest  in  said  property,  as  a  mortgagee  thereof,  and 
also  on  account  of  mortgages  held  by  third  parties  thereon, 
for  the  payment  of  which  the  plaintiff  was  personally  liable, 
to  more  than  the  amount  of  $4.000 ;  that  more  than  sixty 
days  have  elapsed  since  the  plaintiff  furnished  due  proof  of 
the  loss  and  destruction  of  the  said  property  by  fire,  and  no 
part  of  the  said  sum  of  $1,500  has  been  paid  by  the  defend- 
ant ;  and  that  the  plaintiff  demands  judgment  for  $1,500 
and  interest  thereon  from  July  5th,  1875. 

The  answer  admits  that  the  business  of  the  defendant  was 
carried  on  at  Mount  Morris  by  the  firm  of  Bingham,  Brothers 
&  Brace,  but  denies  that  that  firm  were  its  general  agents, 
and  alleges  that  they  were  its  local  agents.  It  avers,  that,  on 
or  about  November  4th,  1873,  its  policy  of  insurance  was 
issued  to  the  plaintiff,  as  owner  of  the  property  therein  de- 
scribed ;  and  that,  subsequent  to  that  date,  the  plaintiff  had 
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conveyed  the  title  of  the  property  to ,  William  M.  Calvert. 
It  denies  that  on  or  about  November  4th,  1874,  the  defendant 
agreed  to  insure  the  plaintiff  against  loss  or  damage  by  fire 
to  certain  property,  as  the  owner  of  a  mortgage  thereon,  ex- 
cept as  thereinafter  stated.  It  denies  that  the  defendant  ever 
agreed  to,  or  did,  insure  the  plaintiff  against  loss  or  damage 
by  fire  to  said  property,  as  being  liable  personally  for  the 
payment  of  liens  upon  said  property.  It  avers  that  the  de- 
fendant has  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  the  plaintiff  paid  to  the  defendant  the 
sum  of  $78  75,  as  alleged,  but  avers  that  such  payment  was 
made  to  it  by  said  Calvert.  It  admits  that  on  or  about  No- 
vember 4th,  1874,  the  defendant  issued  its  policy  of  insur- 
ance to  William  M.  Calvert,  loss,  if  any,  payable  to  Walter 
H.  Humphry,  as  mortgagee  of  the  property  therein  described, 
upon  the  terms  and  conditions  alleged  in  the  complaint,  and 
that  said  property  was  destroyed  by  fire  on  the  13th  of  March, 
1875.  It  denies 'that  the  plaintiff  furnished  to  the  defendant 
due  notice  and  proof  of  the  destruction  of  said  property  by 
fire,  or  that  he  has  fully  performed  the  conditions  on  his  part 
required  to  be  performed.  It  admits  that  the  plaintiff  had 
an  interest  in  the  property  so  insured,  as  mortgagee,  but  de- 
nies that  he  had  any  interest  therein  on  account  of  mort- 
gages held  by  third  parties  for  which  he  was  liable,  and  avers 
that  in  no  event  is  the  defendant  liable  to  the  plaintiff  for 
such  liability.  It  denies  that  the  policy  issued  by  it  Novem- 
ber 4th,  1874,  was  not  in  accordance  with  the  agreement  of 
the  parties,  and  alleges  that  such  policy  was  issued  by  the 
defendant,  and  accepted  by  said  Calvert,  in  exact  accordance 
with  the  agreement  of  the  parties.  It  denies  that  sixty  days 
have  elapsed  since  the  plaintiff  furnished  due  proofs  of  loss 
and  of  the  destruction  of  said  premises  by  fire,  but  it  admits 
that  no  part  of  said  $1,500  has  been  paid  by  the  defendant. 
For  a  second  and  separate  defence,  it  says  that  it  was  pro- 
vided in  and  by  the  terms  of  said  policy,  that,  in  case  any 
change  took  place  in  the  title  or  possession  of  the  property, 
whether  by  sale,  transfer   or  conveyance,  legal  process  or 
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judicial  decree,  without  the  consent  of  the  defendant,  en- 
dorsed thereon,  then  such  policy  should  be  void;  that  a 
change  did  take  place,  in  the  title  of  the  property,  in  that 
said  William  M.  Calvert  did,  on  or  about  the  1st  of  January, 
1875,  convey  by  deed  the  said  property  unto  one  Reynolds, 
and  that  such  change  was  made  without  the  consent  of  the 
defendant  endorsed  thereon;  and  that  thereby  said  policy 
became  and  is  void.  For  a  third  and  separate  defence,  it 
avers  that  it  was  provided  in  and  by  the  terms  of  said  policy, 
that,  if  the  property  insured  was  a  mill  or  manufactory,  and 
should  cease  to  be  operated,  and  should  so  remain,  for  a 
period  of  more  than  fifteen  days,  without  notice  to  the  de- 
fendant, and  consent  endorsed  thereon,  then  such  policy 
should  be  void ;  that  the  property  so  insured  was  a  mill  and 
did  cease  to  be  operated  for  a  period  of  more  than  fifteen 
days,  and  no  notice  thereof  was  given  to  the  defendant,  nor 
was  its  consent  thereto  endorsed  thereon ;  and  that  said  policy 
thereby  became  and  was  and  is  void.  It  further  avers,  that 
the  assured  has  never  furnished  to  the  defendant  any  notice 
of  loss,  nor  any  account  of  such  loss,  nor  in  other  respects 
complied  with  the  conditions  of  said  policy,  nor  has  any  one 
furnished  such  notice  and  account  of  such  loss  as  was  re- 
quired by  the  terms  of  said  policy.  For  a  fifth  and  separate 
answer  it  says,  that  it  was  provided  by  said  policy,  that,  in  no 
case  should  the  assured  be  entitled  to  recover  of  the  defend- 
ant any  greater  proportion  of  the  loss  or  damage  than  the 
amount  thereby  insured  bore  to  the  whole  sum  insured  on  said 
property,  whether  such  insurance  was  by  specific  or  by  gene- 
ral or  floating  policies,  and  without  reference  to  the  solvency 
or  the  liability  of  other  insurers ;  that  at  the  time  of  said  fire 
there  was  other  insurance  upon  the  property  covered  by  the 
policy  of  the  defendant,  to  the  amount  of  $1,500,  in  the  Atlas 
Insurance  Company  of  Hartford;  that  the  interest  of  the 
plaintiff  in  the  building  so  insured  did  not  exceed  the  sum  of 
$600 ;  and  that  the  defendant,  if  liable  at  all,  is  liable  only  for 
its  proportion  of  the  plaintiffs  loss,  to  wit,  $300. 

That  a  contract  of  insurance  can  be  made  by  parol,  unless 
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prohibited  by  statute,  or  other  positive  regulation,  is  well 
settled.  (Sa?iborn  v.  Firemaris  Ins.  Co.,  16  Gray,  448; 
Trustees  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  T.,  305 ;  Belief 
Fire  Ins.  Co.  v.  Shaw,  4  Otto,  574.)  It  has  already  been  held, 
in  this  suit,  by  this  Court,  (ante,  p.  35,)  that  the  first  count  of 
the  complaint  sets  forth  a  legal  cause  of  action ;  that  it  claims 
damages  for  the  breach  of  the  alleged  parol  contract  to  in- 
sure ;  and  that,  if  a  valid  contract  in  the  form  set  up  in  such 
first  count  is  proved,  the  plaintiff  can  recover  at  law  the  same 
damages  as  if  he  were  suing  on  a  policy  issued  in  the  form  in 
which  it  was  agreed  to  be  issued.  (Pratt  v.  Hudson  River 
JR.  H.  Co.,  21  N.  Y.,  305 ;  Tayloe  v.  The  Merchant?  Fire 
Ins.  Co.,  9  Howard,  390,  405 ;  Commercial  Mutual  Marine 
Ins.  Co.  v.  Union  Mutual  Ins.  Co.,  19  Howard,  318,  323 ; 
Ellis  v.  Albany  City  Fire  Ins.  Co.,  50  N.  T.,  402.)  In  the 
present  case,  it  is  not  shown  that  there  is  any  statute  or  regu- 
lation which  prohibits  the  making  by  the  defendant,  by 
parol,  of  such  a  contract  of  insurance  as  is  set  forth  in  the 
first  count  of  the  complaint.  It  is  a  question  of  fact  as  to 
whether  the  parol  contract  set  up  was  made. 

The  plaintiff  had  owned  the  mill  and  machinery  in  ques- 
tion and  the  land  on  which  the  mill  was  erected.  While  he 
was  such  owner,  and  on  the  4th  of  November,  1873,  he 
effected  an  insurance  on  the  mill  and  machinery,  with  the  de- 
fendant, for  one  year,  for  $l,500rhe  being  the  person  named 
in  the  policy  as  owner  and  assured.  By  a  deed  dated  the 
8th  of  January,  1874,  the  plaintiff  and  his  wife  conveyed  to 
William  M.  Calvert  the  said  mill,  machinery  and  land.  The 
deed  was  acknowledged  by  the  grantors  on  the  same  day  and 
was  recorded  June  24th,  1874.  The  deed  stated  that  there 
were  two  mortgages  on  the  premises,  both  given  by  the 
plaintiff,  one  held  by  John  F.  Barbour  and  the  other  by 
James  H.  McNair  or  daughters,  both  dated  January  1st,  1872, 
and  recorded  on  the  next  day,  and  that  the  grantee  thereby 
assumed,  upon  said  mortgages,  the  payment  of  the  sum  of 
$3,334  and  interest  from  January  1st,  1874.  The  policy  is- 
sued in  November,  1873,  was  assigned  to  Calvert  by  the 
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plaintiff.  By  a  mortgage  dated  the  8th  of  January,  1874, 
Calvert  mortgaged  to  the  plaintiff  the  premises  so  conveyed 
to  him  bjr  the  plaintiff,  as  security  for  the  payment  of  $906  75 
and  interest  from  date.  Nothing  has  ever  been  paid  on  that 
mortgage.-  There  was  a  clause  in  the  mortgage,  that  the 
mortgagor  should  keep  the  buildings  erected  on  the  premises 
insured  against  loss  and  damage  by  fire,  by  insurers,  and  in  an 
amount,  approved  by  the  mortgagee,  and  assign  the  policy 
and  certificate  thereof  to  the  mortgagee ;  and  that,  in  default 
thereof,  it  should  be  lawful  for  the  mortgagee  to  effect  6uch 
insurance,  as  mortgagee  or  otherwise,  and  the  premium  or 
premiums  paid  for  effecting  and  continuing  the  same  should 
be  on  a  lien  on  the  mortgaged  premises,  added  to  the  amount 
secured  by  the  mortgage,  and  payable  on  demand,  with  inter- 
est at  7  per  cent  per  annum. 

The  plaintiff  testifies  as  follows,  in  relation  to  the  circum- 
stances attending  the  issuing  of  the  policy  of  November  4th, 
1874 :  "  I  was  passing  Bingham's  place  of  business.  He 
called  me  in  and  notified  me  that  the  policy  of  insurance  for 
$1,500  would  expire  the  next  day  at  noon.  He  asked  me 
what  he  should  do  with  it.  I  told  him  I  thought  I  should  let 
it  drop,  as  I  had  transferred  the  property.  He  asked  me  if  I 
could  afford  to  let  that  insurance  drop.  I  told  him  I  didn't 
know  whether  I  could  or  not.  He  then  asked  me  if  I  had 
not  a  considerable  interest  in  the  property  yet.  I  told  him  I 
had.  He  wanted  to  know  what  my  interest  was.  I  told  him 
I  took  a  mortgage  back  from  Calvert  for  about  $1,000,  and 
that  I  was  personally  liable  for  two  other  mortgages,  amount- 
ing to  $3,300.  He  asked  me  if  I  knew  anything  about  the 
responsibility  of  Mr.  Calvert.  I  told  him  I  did  not.  He 
then  asked  me  if  the  mortgages  did  not  have  an  insurance 
clause  in  them.  I  told  him  they  had.  He  then  said,  '  You 
certainly  can't  afford  to  let  that  insurance  run  out,'  as  the 
property  was  good  for  all  the  money  I  had  paid  out  for  insur- 
ance on  it.  I  told  Mr.  Bingham  I  would  think  it  over  and  let 
him  know  before  it  expired.  I  went  in  the  noxt  day  and  told 
him  to  keep  my  interest  in  that  property  insured  for  $1,500. 
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He  asked  me  what  I  was  doing  with  the  property.  I  told 
him  I  was  using  it  to  store  Coarse  grains  and  flour  barrels. 
He  said  that  was  all  right,  if  the  property  was  in  nse ;  that 
the  company  did  not  like  to  issue  insurance  on  property  that 
was  lying  idle.  He  then  directed  the  clerk  to  write  a  policy 
for  me  for  $1,500.  He  told  me  what  the  premium  was  and  I 
wrote  a  check  for  $78  75  and  left  the  office.  That  was  all  I 
did  about  the  policy  till  the  night  of  the  fire.  I  had  been  in 
the  habit  of  leaving  my  policies  there  with  them.  The  mill 
was  worth  $4,000 ;  the  fixed  machinery,  &c,  $4,000.  The 
mill  had  been  running  as  a  flouring  mill  till  a  month  before 
the  insurance.  Bingham  understood  I  was  using  it  by  per- 
mission of  Calvert.  He  knew  that  the  mill  was  not  then  run- 
ning. The  policy  remained  at  the  Binghams'  office  till  after 
the  fire.  It  was  delivered  to  me  the  same  week.  Mr.  C.  L. 
Bingham  handed  it  to  me." 

Charles  L.  Bingham,  the  person  with  whom  the  plaintiff 
had  the  transaction  in  question,  testifies  as  follows,  as  to  the 
circumstances  attending  the  making  of  the  insurance : 
"There  was  a  policy  on  the  property,  held  by  William  M. 
Calvert,  as  assignee  of  Walter  H.  Humphry,  which,  by  its 
terms,  expired  November  4th,  1874,  or  was  to  expire.  At  or 
about  that  day,  I  think  the  day  before,  I  called  Mr.  Humphry 
into  our  bank,  as  he  was  passing,  and  asked  him  if  he  wanted 
the  policy  renewed.  He  said  he  did  not  know  as  he  did. 
We  talked  about  it.  I  think  I  asked  him  if  his  interest  in 
the  property  did  not  continue  as  it  was  before ;  whether  he 
had  not  a  mortgage  on  the  property.  He  said  he  had.  His 
liability  on  a  bond  accompanying  a  prior  mortgage  on  the 
property  was  also  spoken  of.  He  said  he  would  see  and  let 
me  know.  He  came  in  that  day,  or  the  day  after,  and  said 
he  would  have  the  poHcy  renewed.  I  turned  to  my  clerk,  in 
his  presence,  and  directed  him  to  renew  the  policy.  Mr. 
Humphry  paid  the  premium  and  the  policy  was  issued.  I 
do  not  know  where  the  old  policy  that  expired  November 
4th,  1874,  is.  i  do  not  know  whether  it  is  in  existence. 
That  poHcy  was  originaUy  issued  to  W.  H.  Humphry.     It 
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had  been  assigned  to  William  M.  Calvert,  by  assignment  dated 
January  16th,  1874.  By  the  terms  of  the  assignment,  the 
loss,  if  any,  was  payable  to  th3  assignor,  Mr,  Humphry;  I 
can't  say  whether  as  mortgagee  or  not.  My  best  impression 
is,  that  it  was  payable  to  him  generally,  but  it  may  have  been 
the  other  way.  I  don't  think  that  policy  was  in  my  posses- 
sion at  the  time  the  policy  in  suit  was  issued.  It  may  have 
been.  I  now  say,  on  reflection,  it  was  not  in  my  possession 
at  that  time.  After  the  policy  in  suit  was  written,  I  can't 
tell,  from  recollection,  what  was  done  with  it.  I  have  no 
recollection  on  the  subject,  as  to  whether  it  was  left  with 
me  or  not.  The  property  insured  was  a  flouring  and  grist 
mill.  I  knew  the  property.  I  think  the  mill  was  not  run- 
ning at  the  time  the  fire  occurred.  I  cannot  tell  for  how 
long  a  period  before  that  it  had  been  idle.  I  should  think  it 
had  been  idle  two  or  three  months.  I  do  not  think  it  had 
been  running  that  winter.  The  first  policy  of  which  I  have 
spoken  was  in  the  defendant's  company.  At  the  time  that 
first  policy  was  issued  I  understood  that  Mr.  Humphry  was 
the  owner  of  the  property.  It  was  issued  to  him  as  such.  It 
was  assigned  January  16th,  1874.  At  the  time  of  the  assign- 
ment of  this  policy,  I  understood  that  the  deed  of  the  mill 
property  was  transferred  to  Calvert.  I  cannot  tell,  from 
recollection,  whether  the  mill  was  in  operation  at  any  time 
from  the  date  of  the  transfer  to  Calvert,  up  to  the  time  of  die 
lire.  I  have  no  recollection  on  the  subject.  There  was 
nothing  to  call  my  attention  to  it.  The  more  I  think  of  it,  the 
more  I  am  impressed  that  it  had  not  been  running  for  6ome 
time,  and  I  think  it  was  not  running  at  the  time  the  policy  in 
suit  was  issued.  The  manner  of  our  doing  business  for  the 
company  at  that  time  was  this :  "We  were  furnished  with 
policies  signed  by  the  company,  and  issued  them  without 
their  being  submitted  to  the  company.  The  first  policy  was 
in  the  same  amount  as  the  policy  in  suit.  My  firm  was  doing 
a  large  insurance  business,  and  we  kept  a  large  number  of 
policies  on  file  in  our  office,  instead  of  the  assured  taking  them 
away.     At  the  time  I  issued  the  policy  in  suit,  I  presunie  I 
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knew  the  condition  of  the  property  insured,  and  whether  the 
mill  was  running  or  not."  It  was  admitted,  on  the  trial,  by 
the  defendant,  that  Bingham,  Brothers  &  Brace  were  duly 
authorized  to  issue  policies  of  insurance  furnished  to  them  in 
blank  by  tlie  defendant,  duly  executed  by  the  defendant, 
without  submitting  to  the  defendant  the  question  as  to 
whether  the  policy  should  be  issued  or  not. 

The  policy  in  suit  is  dated  November  4th,  1874,  and  is 
numbered  2,859.  It  contains  these  provisions  :  "  The  Hart- 
ford Fire  Insurance  Company,  Hartford,  Conn.,  by  this  policy 
of  insurance,  in  consideration  of  the  receipt  of  sevtoty-eight 
and  T^  dollars,  do  insure  Win.  M.  Calvert,  of  ,  for  the 

amount  of  fifteen  hundred  dollars,  for  the  term  of  one  year, 
as  follows,  viz :  $750  on  his  frame  flouring  and  grist  mill, 
known  as  the  *  Farmer's  Mill,'  on  Mill  Race,  in  Mt.  Morris* 
N.  Y. ;  $750  on  fixed  machinery,  including  shafting  and 
belting  therein ;  kerosene  for  light ;  like  ins.  in  Lycoming ; 
loss,  if  any,  payable  to  W.  H.  Humphry,  mortgagee;  $1,500, 
against  all  such  immediate  loss  or  damage  sustained  by  the 
assured  and  his  legal  representatives,  as  may  occur  by  fire  to 
the  property  specified,  not  exceeding  the  sum  insured,  nor 
the  interest  of  the  assured  in  the  property,  except  as  herein- 
after provided,  from  the  4th  day  of  November,  1874,  at  12 
o'clock  noon,  to  the  4th  day  of  November,  1875,  at  12  o'clock 
noon,  to  be  paid  sixty  days  after  due  notice  and  satisfactory 
proofs  of  the  same,  made  by  the  assured,  are  received  at  the 
office  of  this  company,  in  Hartford.  *  *  *  If  any  change 
takes  place  in  the  title  or  possession  of  the  property,  whether 
by  sale,  transfer  or  conveyance,  legal  process  or  judicial  de- 
cree, or  the  policy  is  assigned  without  consent  of  the  com- 
pany, endorsed  thereon,  *  *  *  or,  if  the  premises  hereby 
insured  shall  become  vacant  or  unoccupied,  or,  if  the  property 
insured  be  a  mill  or  manufactory,  shall  cease  to  be  operated, 
and  so  remain  for  a  period  of  more  than  fifteen  days,  without 
notice  to  the  company  and  consent  endorsed  hereon,  then 
and  in  every  such  case,  this  policy  shall  be  void.  *  *  *  In 
case  of  loss,  the  assured  shall  give  immediate  notice  thereof, 
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and  shall  render  to  the  company  a  particular  account  of  said 
loss,  under  oath,  stating  the  time,  origin  and  circumstances 
of  the  lire,  the  occupancy  of  the  building  insured  or  con- 
taining the  property  insured,  other  insurance,  if  any,  and 
copies  of  all  policies,  the  whole  value  and  ownership  of  the 
property,  and  the  amount  of  loss  or  damage,  and  shall  pro- 
duce the  certificate,  under  seal,  of  a  magistrate,  notary  public 
or  commissioner  of  deeds,  nearest  the  place  of  the  fire  and 
not  concerned  in  the  loss  or  related  to  the  assured,  stating 
that  he  has  examined  the  circumstances  attending  the  loss, 
knows  the  character  and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has,  without  fraud,  sustained 
loss  on  the  property  insured,  to  the  amount  claimed  by  the 
said  assured.  In  no  case  shall  the  claim  be  for  a  greater  sum 
than  the  actual  damage  to,  or  cash  value  of,  the  property  at 
the  time  of  the  fire,  nor  shall  the  assured  be  entitled  to  re- 
cover of  the  company  any  greater  proportion  of  the  loss  or 
damage,  than  the  amount  hereby  insured  bears  to  the  whole 
sum  insured  on  said  property,  whether  such  other  insurance 
be  by  specific,  or  by  general  or  floating,  policies,  and  without 
reference  to  the  solvency  or  the  liability  of  other  insurers. 
Assignors,  unless  the  assignee  owns  the  property,  must  make 
the  proofs  hereby  required." 

It  was  admitted,  on  the  trial,  by  the  defendant,  that  due 
notice  of  the  fire  and  loss  was  immediately  given  to  the  defend- 
ant. The  only  account  of  the  loss,  or  proof  of  the  loss,  fur- 
nished to  the  defendant,  was  a  statement  signed  by  the  plaintifi, 
and  sworn  to  by  him  before  a  notary  public,  on  the  1st  of  May, 
1875.  In  that  statement,  it  is  set  forth,  that,  on  the  4th  of  No- 
vember, 1874,  the  defendant,  by  its  policy  of  insurance,  num- 
bered 2,859,  insured  Walter  H.  Humphry  against  loss  or  dam- 
age by  fire,  to  the  amount  of  $1,500 ;  that  said  policy  was  issued 
in  consideration  of  $^8  75  "  paid  to  said  company  by  Walter 
H.  Humphry,  the  holder  of  one  mortgage  against  the  premises 
insured,  of  $960,  or  about  that  sum,  and  also  being  liable  to 
the  payment  of  two  other  mortgages,  amounting  to  over 
three  thousand  dollars,  upon  the  premises  insured ; "  and  that 


JANUARY,    1879.  517 


Humphry  v.  The  Hartford  Fire  Insurance  Company. 


the  policy  was  made  out  as  follows :  "  The  Hartford  Fire 
Insurance  Company,  Hartford,  Connecticut,  by  this  policy  of 
insurance,  do  insure  Wm.  M.  Calvert,  of  ,  for  the  consid- 

eration above  set  forth,  for  the  amount  of  fifteen  hundred 
dollars,  for  the*  term  of  one  year,  against  loss  by  fire,  loss,  if 
any,  payable  to  W.  H.  Humphry,  mortgagee  ;  $750  upon  the 
flouring  and  grist  mill  known  as  the  '  Farmers'  Mill ; '  $750 
on  fixed  machinery,  including  shafting  and  belting  therein." 
The  statement  continues :  "  That  the  above  described  policy 
was  issued  in  pursuance  of  an  agreement  to  renew  a  policy 
issued  for  the  benefit  and  for  the  protection  of  said  Humphry, 
on  the  4th  day  of  November,  1873,  upon  the  same  property 
and  lot  the  same  amount,  while  said  Humphry  held  the  title 
to  said  property,  for  the  term  of  one  year,  from  the  4th  day 
of  November,  A.  D.,  1873,  to  the  4th  day  of  November, 
A.  D.,  1874,  at  noon,  which  said  policy  was  subsequently  con- 
tinued in  force,  by  renewal,  as  above  set  forth,  uutil  the  4th 
day  of  November,  A.  D.,  1875,  at  noon.  That,  in  addition  to 
the  sum  insured  by  said  policy  of  said  company,  on  said  prop- 
erty, there  was  other  insurance  made  thereon,  to  the  amount 
of  fifteen  hundred  dollars,  as  specified  in  the  schedule  hereto 
attached,  in  which  is  given  the  name  of  each  company  and 
the  written  portions  of  each  policy,  with  endorsements,  be- 
sides which  there  was  no  other  insurance  thereon.  The 
whole  cash  value  of  the  property  so  insured,  at  the  time  im- 
mediately preceding  the  fire,  was  six  thousand  dollars.  The 
property  insured  belonged  exclusively  to  William  M.  Calvert, 
at  the  time  of  6uch  insurance,  and  at  the  time  the  same  was 
destroyed  by  fire,  and  that  said  Calvert  refuses  to  make  proof 
of  loss,  on  the  ground  that  he  has  no  interest  in  this  policy  of 
insurance.  The  building  insured  or  containing  the  property 
destroyed  or  damaged  was  occupied  in  its  several  parts  by  the 
parties  hereinafter  named,  and  for  the  following  purposes,  to 
wit :  By  Humphry  &  Fraley,  as  a  storeroom  for  grain  and 
materials  used  in  the  manufacture  of  flour  and  feed  and  for 
no  other  purpose  whatever.  *  *  *  The  value  of  property 
belonging  to  or  in  which  said  Humphry  was  so  interested, 
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and  totally  destroyed  by  fire,  as  hereinbefore  stated,  and  the 
total  insurance  thereon,  was  as  follows :  On  grist  mill,  value 
of  property,  $3,000,  total  insurance,  $1,500;  on  fixed  ma- 
chinery, value  of  property,  $3,000,  total  insurance,  $1,500. 
*  *  *  Total  Iobs  and  damage,  $6,000;  total  insurance, 
$3,000."  .*  *  *  The  Schedule  referred  to  in  the  state- 
ment was  in  these  words :  u  The  Atlas  Insurance  Company,  of 
Hartford,  Connecticut,  insure  William  M.  Calvert  to  the 
amount  of  fifteen  hundred  dollars,  payable  to  Walter  H. 
Humphry,  mortgage  lien.  Building,  *  Farmers'  Mill,'  $750. 
Fixed  machinery,  shafting  and  belting,  $750.  Hartford  Fire 
Insurance  Company,  as  6tated  within." 

Before  the  plaintiff  signed  and  swore  to  said  statement, 
his  counsel  had  applied  to  Calvert  to  make  proof  of  loss  un- 
der the  policy,  but  Calvert  declined  to  do  so.  A  mortgage  on 
the  premises,  accompanied  by  his  bond,  was  given  by  the 
plaintiff  to  George  S.  McNair,  January  1st,  1872,  for  the 
payment  of  $2,500,  with  interest  from  that  date.  In  June,  • 
1873,  that  bond  and  mortgage  was  assigned  to  Ann  E.  Mc- 
Nair. The  only  payments  ever  made  on  that  mortgage  were 
$100,  December  12th,  1873,  and  $75,  January  15th,  1874. 
Another  mortgage  on  the  premises,  accompanied  by  his  bond, 
was  given  by  the  plaintiff  to  George  S.  McNair,  January  1st, 
1872,  for  the  payment  of  $2,500,  with  interest  from  that  date. 
That  bond  and  mortgage  was  assigned  to  John  F.  Barbour, 
and  the  mortgage  was  foreclosed  and  the  premises  were  Bold, 
and,  on  the  30th  of  June,  1875,  a  judgment  {or  a  deficiency 
was  entered  against  the  plaintiff,  for  $860 14,  with  interest 
from  June  26th,  1875.  The  amount  of  that  judgment  wan 
paid  by  the  plaintiff  after  the  commencement  of  this  suit. 
The  proofs  of  loss  were  furnished  May  4th,  1875,  and  this 
suit  was  commenced  in  the  State  Court  July  19th,  1875. 

A  complaint,  sworn  to  by  the  plaintiff  on  the  14th  of 
July,  1875,  was  put  in  the  suit  in  the  State  Court,  before  the 
suit  was  removed  into  this  Court.  That  complaint  contained 
but  one  count  and  one  cause  of  action,  which  was  a  count  cm 
the  policy  as  issued,  and  was  in  the  same  words  as  the  second 
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count  in  the  complaint  in  this  Court,  and  contained  no  such 
cause  of  action  as  is  set  forth  in  the  first  count  of  the  com- 
plaint in  this  Court. 

The  plaintiff,  being  the  owner  of  the  premises  on  which 
the  mill  and  machinery  were  situated,  effected,  in  November, 
1873,  an  insurance  on  such  mill  and  machinery,  for  $1,500, 
for  one  year,  with  the  defendant.    No  other  inference  can  be 
drawn  from  the  evidence,  than  that  the  mill  and  machinery 
were  then  worth  as  much  as  $6,000.    In  January,  1874,  the 
plaintiff  conveyed  the  premises  to  Calvert.     There  were,  at 
that  time,  two  mortgages  on  the  premises,  on  which  there  was 
unpaid  $3,334  and  interest  from  that  time.     Those  mortgages 
had  been  given  by  the  plaintiff  in  January,  1872,  and  with 
them  he  had  given  his  personal  bonds.    When  he  deeded  the 
property  to  Calvert,  Calvert  gave  him  back  a  mortgage  on  it 
for  $906  75,  with  interest.     Calvert  assumed  the  payment  of 
the  mortgages  for  $3,334.    The  plaintiff,  with  the  assent  of 
the  defendant,  assigned  to  Calvert  the  policy  of  insurance 
then  running,  which  assignment  made  the  loss,  if  any,  pay- 
able to  the  plaintiff.     This  state  of  things  substantially  con- 
tinued down  to  November,  1874.    At  that  time,  the  plaintiff 
clearly  had  an  insurable  interest  in  the  mill  and  machinery,  as 
respected  the  mortgages  for  $3,334,  inasmuch  as  such  mill 
and  machinery  stood  between  him  and  his  personal  liability 
on  the  bonds  accompanying  such  mortgages,  even  though 
Calvert  had  assumed  the  payment  of  the  amounts  of  those 
mortgages.    The  plaintiff  also  had,  in  addition,  an  insurable 
interest  in  the  mill  and  machinery,  as  respected  the  mortgage 
to  him  for  $906  75.    Calvert,  also,  had  an  insurable  interest, 
as  owner  of  the  premises.    Under  this  state  of  facts,  the 
transaction  took  place  between  Mr.  Bingham  and  the  plaintiff. 
It  is  manifest,  from  the  testimony  of  both  the  plaintiff  and 
Bingham,  that  both  parties  had  in  view  the  interest  of  the 
plaintiff  and  the  insurance  of  that  interest,  and  that  that  in- 
terest was  fully  disclosed  to,  and  known  by,  Bingham,  at  the 
time.    Neither  of  them  was  looking  to  the  interest  of  Cal- 
vert.   The  mortgage  from  Calvert  and  the  two  prior  mort- 
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gages  were  all  of  them  referred  to  in  the  negotiation,  specif- 
ically, as  constituting  the  insurable  interest  of  the  plaintiff. 
Bingham  urged  the  insurance  of  such  interest,  knowing  that 
it  was  insurable.     (Herkimer  v.  Hicey  27  iT.  Y.,  163  ;   War- 
ing v.  Zoder,  53  N.   I7.,  581,  585;  Rohrbach  v.  Germania 
Fire  Ins.  Co.y  6-/  N.  Y.,  47,  60.)     The  insurance  clause  in 
the  mortgage  from  Calvert  to  the  plaintiff  was  to  the  effect, 
that  the  insurance  should  be  in  an  amount  approved  by  the 
plaintiff,  that  the  plaintiff  might  effect  it,  as  mortgagee  or 
otherwise,  and  that  the  premium  should  be  secured  by  the 
mortgage.     When  the  mortgage  containing  such  insurance 
clause  was  executed  and  delivered,  the  parties  to  it  must  be 
held  to  have  contracted  with  reference  to  the  insurable  in- 
terest of  the  plaintiff,  then  known  to  both  of  them  to  be  not 
only  the  amount  of  such  mortgage  but  the  amount,  also,  of 
the  two  prior  mortgages.     In  the  negotiation  between  the 
plaintiff  and  Bingham,  the  latter,  after  being  advised  of  such 
insurable  interest  of  the  plaintiff,  referred  to  the  fact  of  an 
insurance  clause  in  the  mortgage  and  to  the  liability  of  the 
premises  for  the  amount  of  premium  paid  by  the  plaintiff. 
This  could  have  been  referred  to  for  no  other  purpose  than  as 
an  inducement  to  the  plaintiff  to  insure  all  his  insurable  in- 
terest.   Moreover,  the  then  amount  of  insurance  with  the  de- 
fendant was  $1,500,  and,  as  the  proposition  of  Bingham  was, 
that  the  plaintiff  should  continue  $L,500  of  insurance  with 
the  defendant,  while  there  should  be  $1,500  more  in  the 
Lycoming  Insurance  Company,  and  as  the  interest  of  the 
plaintiff,  as  mortgagee,  under  the  mortgage  from  Calvert,  was 
not  over  $1,000,  it  is  plain,  that  Bingham,  in  accepting  a  pre- 
mium on  $1,500,  must  have  understood  that  he  was  agreeing 
to  insure  more  than  the  $1,000  interest,  and  that  the  insured 
interest  was  the  $4,300,  and  that  it  was  the  plaintiffs  interest, 
and  was  insured  for  him,  and  was  insured,  in  all,  for  $3,000. 
The  plaintiff  testified :  "  I  went  in  the  next  day  and  told  him 
to  keep  my  interest  in  that  property  insured  for  $1,500." 
What  Bingham  must  have  understood  by  the  words  "my 
interest "  has  been  shown.     Bingham  testifies,  that  he  asked 


JANUARY,   1879.  521 


Humphry  v.  The  Hartford  Fire  Insurance  Company. 


the  plaintiff  if  he  wanted  the  existing  policy  "  renewed ;" 
that  the  plaintiff  said,  the  next  day,  "he  would  have  the 
policy  renewed ; "  and  that  the  direction  Bingham  gave  to 
his  clerk,  in  the  presence  of  the  plaintiff,  was,  "  to  renew  the 
policy."    Even  if  the  word  "renew"  was  nsed,  it  is  plain 
that  both  parties  nsed  it  in  the  view,  that,  under  the  then  ex- 
isting policy  and  the  assignment  of  it,  all  the  insurable  interest 
of   the  plaintiff  was  covered.    Bingham  says,  that,  by  the 
assignment,  the  loss,  if  any,  was  payable  to  the  plaintiff,  and 
that  his  best  impression  is,  that  it  was  payable  to  him  gene- 
rally.   He  further  says :  "  I  think  I  asked  him  if  his  interest 
in  the  property  did  not  continue  as  it  was  before ;  whether  he 
had  not  a  mortgage  on  the  property.    He  said  he  had.     His 
liability  on  a  bond  accompanying  a  prior  mortgage  on  the 
property  was  also  spoken  of."    This  shows,  that  Bingham  re- 
garded all  the  insurable  interest  of  the  plaintiff  as  covered 
under  the  then  existing  policy  and  its  assignment,  and  that, 
if  such  interest  continued  as  it  was  before,  the  new  policy 
was  to  cover  the  same  interest.     Hence,  the  use  of  the  word 
"renew,"  under  the  circumstances,  can  have  no  effect  to  de- 
stroy the  plaintiff's  claim.     He  paid  the  premium  for  the 
insurance  of  all  his  insurable  interest  in  the  mill  and  ma- 
chinery, and  was  entitled  to  a  policy  to  that  effect.     His 
right  is  not  affected  unfavorably  by  the  fact  that  he  could 
collect  the  amount  of  the  premium  from  Calvert,  under  the 
terms  of  Calvert's  mortgage.     He  never  saw  the  policy  that 
was  made  out,  until  after  the  fire  had  occurred,  and  had  no 
opportunity  before  the  fire,  and  before  the  rights  of  the 
parties  had  become  fixed  by  the  loss,  to  accept  or  reject  it. 

The  proof  of  loss  says,  that  the  policy  numbered  2,859  was 
issued,  but  it  also  says,  that  the  defendant  insured  the  plaint- 
iff thereby,  in  consideration  of  $78  75  paid  to  it  by  him,  he 
being  the  holder  of  one  mortgage  on  the  premises  for  $960, 
and  being  liable  to  pay  two  other  mortgages  thereon,  amount- 
ing to  over  $3,000 ;  that  such  policy  was  issued  in  pursuance 
of  an  agreement  to  renew  a  policy  issued  November  4th,  1873, 
for  the  benefit  and  for  the  protection  of  the  plaintiff,  on  the 
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came  property,  and  for  the  same*  amount,  while  he  held  the 
title  to  the  said  property;  that  said  policy  was  subsequently 
continued  in  force  by  renewal,  "  as  above  set  forth,"  until 
November  4th,  1875 ;  and  that  Calvert  refuses  to  make  proof 
of  loss,  on  the  ground  that  he  has  no  interest  in  this  policy  of 
insurance.  There  is  nothing  in  these  portions  of  the  proof 
of  loss  which  is  inconsistent  with  the  claim  made  by  the 
plaintiff  in  the  firBt  count  of  the  complaint  in  this  Court.  On 
the  contrary,  the  substance  of  such  claim  is  contained  in  the 
proof  of  loss,  in  the  portions  referred  to. 

In  the  proof  of  loss,  the  plaintiff  states  that  the  property 
belonged  to  Calvert  at  the  time  of  the  insurance,  and  at  the 
time  of  the  lire.  The  evidence  shows  that  the  plaintiff  so 
believed.  In  point  of  fact,  Calvert  had,  before  the  fire  oc- 
curred, delivered  to  Thomas  Reynolds  a  deed  of  the  property, 
executed  by  Calvert.  This  deed  was  acknowledged  January 
18th,  1875,  and  was  made  in  pursuance  of  a  contract  between 
Calvert  and  Reynolds  for  the  exchange  of  property,  but  was 
not  delivered  till  after  the  last  named  date.  The  evidence 
shows,  at  most,  that  the  plaintiff  had,  before  the  fire,  heard 
of  the  contract  between  Calvert  and  Reynolds,  but  there  is 
nothing  to  show  that  the  plaintiff,  when  he  made  the  proof 
of  loss,  knew  that  any  deed  had  passed  from  Calvert  to 
Reynolds.  It  does  not  appear  when  he  afterwards  learned  of 
the  deed,  or  that  he  learned  of  it  before  he  brought  the  suit 
in  the  State  Court,  nor  does  it  appear  that,  before  he  brought 
such  suit,  he  learned  that  the  deed  had  passed  before  the  fire. 
Until  he  learned  that  the  defence  of  a  transfer  of  the  title  of 
the  property  by  Calvert  before  the  fire,  would  be  set  up  as  a 
defence,  or  that  the  foundation  existed  for  setting  up  such  a 
defence,  he  might  well  sue  on  the  policy  according  to  its 
terms.  After  that,  and  only  then,  it  became  important  that 
he  should  be  put  in  a  position  where  the  conveyance  by  Cal- 
vert would  not  affect  his  right  to  recover.  There  is,  there- 
fore, nothing  prejudicial  to  the  plaintiff  in  the  fact  that  he 
applied  to  Calvert  to  make  proof  of  loss  under  the  policy 
made  out,  or  that  he  made  the  proof  himself  in  the  form  set 


JANUARY,   1879.  5S» 


Humphry  v.  The  Hartford  Fire  Insurance  Company. 


forth,  or  that  he  bronght  the  suit  at  first  on  such  policy.  The 
fact  that  the  second  count  in  the  complaint  in  this  Court  is 
on  6uch  policy,  cannot  affect  his  right  to  recover  on  the  first 
count,  in  view  of  the  averments  of  the  first  count  as  to  such 
policy,  and  as  to  the  contract. 

The  point  is  taken  by  the  defendant,  as  to  the  cause  of 
action  in  the  first  count,  that  the  parol  contract  was  merged 
in  the  policy.  When  the  gravamen  of  the  first  count  is,  that 
the  policy  does  not  set  forth  the  complete  parol  contract,  it 
is  a  petitio  principii  to  allege  that  the  parol  contract  is  merged 
in  the  policy,  especially  when  it  appears  that  the  plaintiff 
never  saw  or  had  possession  of  the  policy  until  after  the  loss. 

It  must  now  be  regarded  as  the  settled  law  of  the  State  of 
New  York,  that,  when  a  contract  of  insurance  is  made  with  a 
mortgagor  for  the  insurance  of  his  interest,  the  mortgagee 
can  recover  only  where  the  mortgagor  could  have  done  so, 
had  the  money  been  payable  to  himself,  instead  of  being 
payable,  for  his  benefit,  to  the  mortgagee,  and  cannot  recover 
where  the  mortgagor  has  committed  a  breach  of  the  condi- 
tions of  the  policy.  (Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  17 
2T.  Y.,  391 ;  Buffalo  Works  v.  Sun  Mutual  Ins.  Co.,  Id.,  401.) 
This  is  in  accordance  with  the  views  of  the  Supreme  Court 
of  the  United  States,  in  Carpenter  v.  Providence  Washington 
Ins.  Co.,  (16  Peters,  495,  501,  502 ;)  and  the  contrary  doc- 
trine of  the  Supreme  Court  of  New  York,  in  Trader  fins.  Co. 
v.  Robert^  (9  Wend.,  404,)  and  of  the  Court  of  Appeals  of  New 
York,  in  Tittou  v.  Kingston  Mutual  Ins.  Co.,  (1  Selden,  405,) 
is  no  longer  the  law  in  New  York.  Therefore,  in  the  present 
case,  if  the  contract  of  insurance  had  been  made  with  Calvert, 
and  the  insurance  had  been  an  insurance  of  his  interest,  his 
breach  of  the  condition  of  the  policy  as  to  alienation  would 
have  avoided  the  policy.  But,  where  the  contract  is  with  A., 
to  insure  his  interest,  no  alienation  by  another  person  of,  the 
property  in  respect  of  which  the  insurance  is  effected,  can 
affect  or  prejudice  the  rights  of  A.  If  the  policy  in  the 
present  case  had  been  made  out  in  accordance  with  the  terms 
of  the  actual  contract,  as  they  are  now  decided  to  have  been, 


524:  NORTHERN  DISTRICT  OP  NEW   YORK, 


Humphry  ».  The  Hartford  Fire  Insurance  Company. 


and  if  each  policy  had  contained  a  clause,  that  it  should  be 
void  if  any  change  should  take  place  in  the  title  of  the  prop- 
erty without  the  consent  of  the  company,  endorsed  on  the 
policy,  such  clause  would  be  held  to  mean,  that  the  change,  if 
by  voluntary  deed,  must  be  by  the  deed  of  the  assured,  and 
not  by  the  deed  of  some  other  person. 

When  the  insurance  was  effected,  Bingham  was  advised 
that  the  mill  was  being  used  as  a  place  for  storage,  and  was 
not  being  operated  as  a  mill.  He  was  satisfied  that  the  place 
was  in  use.  Bingham  testifies  that  he  thinks  the  mill  was  not 
running  when  the  policy  in  suit  was  issued,  and  that  he  pre- 
sumes he  knew,  when  such  policy  was  issued,  the  condition 
of  the  property  and  whether  the  mill  was  running  or  not. 
The  mill  did  not  cease  to  be  operated  as  a  mill  after  the 
policy  was  issued,  because,  to  the  knowledge  of  Bingham,  it 
was  not  being  operated  as  a  mill  when  the  policy  was  issued. 
Therefore,  the  defence  on  that  point,  set  up  in  the  answer, 
fails. 

There  is  no  defect  in  the  proofs  of  loss.  They  were 
received  and  retained  by  the  defendant,  and  no  defect  was, 
or  is,  pointed  out. 

The  admission  that  the  agents  were  duly  authorized  to 
issue  policies  of  insurance  furnished  to  them  in  blank  by  the 
defendant,  duly  executed  by  the  defendant,  .without  sub- 
mitting to  the  defendant  the  question  as  to  whether  the  policy 
should  be  issued  or  not,  makes  it  propqr  to  apply  to  this  case 
the  doctrine,  that  an  unrestricted  authority  to  negotiate  a  con- 
tract of  insurance  by  issuing  a  policy,  includes  authority  to 
make  a  valid  preliminary  contract  for  such  issue.  (Ellis  v. 
Albany  City  Fire  Ins.  Co.,  50  N.  Y.,  402,  407.)      ' 

As  the  interest  of  the  plaintiff  which  was  insured  ex- 
ceeded the  entire  amount  of  the  insurance  made  by  the  de- 
fendant and  by  the  Atlas  Company,  the  plaintiff  is  entitled 
to  a  judgment  for  $1,500,  with  interest  from  July  '5th,  1875, 
and  costs. 

A.  M.  Bingham,  for  the  plaintiff.  . 

William  F.  Cogswell,  for  the  defendant. 
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GbOKGE  J.  SlCARD,  A88IGNRE   IN  BANKRUPTCY   OF  ClARBNCR  D. 

Simpson  and  Joseph  W.  Dennis,  bankrupts 

The    Buffalo,    New    York   and   Philadelphia    Railway 

Company. 

On  a  writ  0/  error  to  the  District  Court,  where  the  judgment  of  that  Court  is 
based  on  the  report  of  a  referee,  the  findings  of  fact  made  by  the  referee  are 
conclusive,  in  this  Court,  and  only  his  conclusions  of  law  can  be  questioned, 
and  that  only  so  far  as  they  are  challenged  by  exceptions  filed  in  the  District 
Court 

The  terms  of  a  contract  by  a  railroad  company  for  the  carriage  of  coal,  held  to 
amount  to  a  waiver  of  a  lien  on  the  coal  for  freight,  so  that  the  company, 
giving  credit  to  the  owners  of  the  coal,  and  taking  their  note  for  such  freight, 
had  no  right  to  rescind  the  contract  and  assert  such  lien,  until  the  note  was 
dishonored,  before  which  time  the  title  of  an  assignee  in  bankruptcy  of  said 
owners  to  said  coal  intervened. 

The  title  of  an  assignee  in  bankruptcy,  under  §  5,044  of  the  Revised  Statutes  of 
the  United  States,  relates  back  to  the  time  the  petition  in  bankruptcy  is  filed, 
so  that  no  person  can,  by  any  subsequent  act  in  respect  to  property  which 
was  the  property  of  the  bankrupt  at  that  time,  defeat  such  title,  or  place  a 
lien  on  such  property. 

Where  a  defendant  put  his  refusal  to  deliver  property  to  its  owner,  on  the 
ground  of  a  lien  on  it  for  freight  and  also  for  storage,  he  cannot,  in  a  suit 
against  him  to  recover  pos3ession  of  the  property,  claim  judgment  on  the 
ground  that  he  had  a  lien  for  storage,  it  being  held  that  he  had  no  lien  for 
freight. 

(Before  Blatohtoed,  J.  Northern  District  of  New  York,  January  31st,  1879.) 

Blatchford,  J.  This  is  a  writ  of  error  to  the  District 
Court.  After  the  cause  was  at  issue  in  that  Court,  it  was  re- 
ferred by  the  Court,  the  counsel  for  the  respective  parties 
having  stipulated  to  such  effect  in  open  Court,  to  a  referee,  to 
hear,  try  and  determine  the  same,  the  order  of  reference 
providing,  that,  on  filing  the  report  of  the  referee,  judgment 
might  be  entered  thereon,  on  application  to  the  Court,  at  any 
time.     The  referee  reported  in  favor  of  the  plaintiff.    The 
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defendant  filed  exceptions  to  the  findings  and  decisions  of  the 
referee.  The  report  and  exceptions  were  brought  before  the 
Court,  on  notice,  and  it  made  an  order  overruling  the  excep- 
tions and  confirming  the  report,  and  ordering  that  judgment 
be  entered  for  the  plaintiff  in  accordance  with  the  report, 
with  costs.  Accordingly,  a  judgment  was  entered,  that  the 
plaintiff  recover  of  the  defendant  674%)o  tons  of-  egg  coal,  12 
tons  of  pea  coal,  119M/100  tons  of  chestnut  coal,  and  362*/10» 
tons  of  stove  coal,  or,  in  case  a  delivery  of  said  property  can- 
not be  had,  the  sum  of  $2,200  55,  the  value  thereof ;  and, 
also,  that  the  plaintiff  recover  of  the  defendant  $165  43  dam- 
ages for  the  detention  of  said  property,  and  $90  69,  costs. 
The  only  question,  on  the  record,  is,  whether  the  report  of 
the  referee  ought  to  be  sustained,  as  against  the  exceptions 
filed.  The  findings  of  fact  made  by  the  referee  are  conclu- 
sive. Only  his  conclusions  of  law  can  be  questioned,  and 
that  only  so  far  as  they  are  challenged  by  the  exceptions  filed 
in  the  Court  below. 

The  facts  found  by  the  referee  are  substantially  these: 
From  May  1st,  1875,  to  February  7th,  1877,  the  bankrupts 
were  dealers  in  coal  at  Buffalo,  and  the  defendant  was  a  mil- 
road  corporation,  operating  a  railroad  between  Emporium,  in 
Pennsylvania,  and  Buffalo,  and  was  a  common  carrier  of  mer- 
chandise, for  hire.  In  May,  1876,  it  was  agreed  verbally  be- 
tween the  bankrupts,  as  copartners,  and  the  defendant,  that, 
from  that  time  forward,  the  defendant  should  transport  for 
them,  via  Emporium,  and  over  its  railroad,  to  Buffalo,  all  hard 
coal  sold  by  them ;  and  that  they  should  pay  for  *11  coal 
shipped  from  September  1st,  1876,  to  December  1st,  1876, 
DOf  cents  per  gross  ton,  freight,  and  for  all  shipped  between 
December  1st,  1876,  and  May  1st,  1877,  $1  per  gross  ton. 
Such  payment  was  to  be  made  as  follows,  viz. :  The  freight 
earned  during  the  preceding  month  was  to  be  determined 
and  settled  for  on  the  10th  day  of  each  calendar  month,  when 
the  firm  was  to  make  and  deliver  to  the  defendant  its  promis- 
sory note,  payable  60  days  after  such  10th  day,  for  the  amount 
of  such  monthly  freight.     The  parties  did  not  provide,  by 
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the  contract,  for  the  carriage  of"  any  specific  amount  of  coal 
daring  said  term,  but  it  was  contemplated,  by  both  parties, 
that  the  firm  would  furnish  to  the  defendant,  for  carriage 
under  said  contract,  a  large  amount  of  coal  each  calendar 
month  during  such  term.     Under  this  agreement  the  firm 
commenced  the  shipment  of  coal,  and  thereafter  shipped  all 
its  coal  over  the  defendant's  road,  and  made  monthly  settle- 
ments up  to  and  including  January,  1877,  and  the  defendant 
delivered  to  the  firm  all  coal  carried  except  that  specified  in 
said  judgment.     No  settlement  was  made  in  February  for  the 
January  shipments,  and  the  defendant  did  not,  in  February, 
1877,  render  any  statement  of  the  coal  carried  in  January. 
On  February  7th,  1877,  the  bankrupts  failed  and  made  a  vol- 
untary assignment  of  all  their  joint  and  several  property  to 
one  Moulton,  for  the  benefit  of  their  creditors,  under  the 
statute  of  New  York.     At  the  time  such  assignment  was 
made,  and  at  the  commencement  of  the  suit,  the  defendant 
had  in  its  possession  the  coal  specified  in  said  judgment,  all  of 
which  coal  was  transported  by  it  from  Emporium  to  Buffalo. 
The  transportation  charges  on  the  coal  carried  in  January  for 
the  firm,  by  the  defendant,  were  $2,821  47,  and  on  that  car- 
ried in  February,  $651  25.     The  freight  on  the  coal  in  the 
custody  of  the  defendant  at  the  time  of  the  assignment  was 
reasonably  worth  $561.    The  total  amount  owing  to  the  de- 
fendant by  the  firm,  at  the  time  of  such  assignment,  was 
$8,977  09,  all  of  which  was  for  carrying  coal.     Of  this  sum, 
all  but  that  earned  in  January  and  February,  1877,  was  rep- 
resented by  notes  given  upon  the  monthly  settlements  made 
in  November  and  December,  1876,  and  January,  1877,  which 
notes  had  been  endorsed  by  the  defendant  and  discounted  at 
its  bank.     One  of  the  notes  given  by  the  firm  to  the  defend- 
ant matured  and  was  dishonored,  and   the   defendant  was 
charged  as  an  endorser  upon  it,  February  21st,  1877.     The 
defendant  thereupon  refused  to  deliver  any  more  coal  to  the 
firm  or  to  Moulton,  the  assignee,  until  the  charges  were  paid, 
and,  payment  not  being  made,  it  caused  such  coal  as  it  had  in 
its  possession  to  be  stored.    It  has  never  been  tendered  its 
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charges,  or  any  part  thereof,  by  the  firm,  or  by  Moulton,  or 
by  the  plaintiff.  On  the  14th  of  February,  1877,  a  petition 
in  bankruptcy  was  filed  by  creditors,  upon  which  the  mem- 
bers of  the  firm  were  adjudged  bankrupts,  and  the  plaintiff 
was  appointed  their  assignee,  and  received  an  assignment 
from  the  register  May  12th,  1877,  with  title  as  of  February 
14th,  1 877.  Moulton  assigned  all  his  interest  in  the  coal  in 
question  to  the  plaintiff.  After  qualifying  as  assignee,  the 
plaintiff,  on  the  15th  of  May,  1877,  demanded  from  the  de- 
fendant the  coal  in  its  possession.  The  defendant  claimed  a 
lien  upon  the  coal  for  the  entire  indebtedness,  or,  at  any  rate, 
for  the  reasonable  worth  of  the  transportation  charged  on  the 
coal  in  its  hands,  and  for  its  expenses  in  storing  and  caring  for 
the  coal  subsequently  to  its  delivery  in  Buffalo,  and  refused 
to  surrender  possession  of  it  until  these  charges  were  paid. 
The  prices  charged  by  the  defendant  were  the  reasonable 
worth  of  carrying  coal  from  Emporium  to  Buffalo,  those  being 
the  points  between  which  the  coal  in  question  was  trans- 
ported. The  reasonable  cost  of  the  storage  of  the  coal  in  its 
possession,  up  to  the  time  of  the*plaintifFs  demand,  was  $150. 
The  reasonable  worth  of  the  coal  in  the  defendant's  posses- 
sion at  the  time  of  the  demand  by  the  plaintiff  was  $3  75 
per  ton  for  egg  coal,  $4  CO  for  stove  coal,  and  $2  90  for  pea 
coal.  The  defendant  has  been  compelled,  as  endorser,  to  take 
up  all  the  notes  of  the  firm  which  it  held  at  the  date  of  the 
voluntary  assignment.  The  referee  found,  as  matters  of , law  : 
(1.)  That  the  plaintiff  is  the  owner,  and  is  entitled  to  the  im- 
mediate possession,  of  67  *%»  tons  of  egg  coal,  12  tons  of  pea 
coal,  11914/10o  tons  pf  chestnut  coal,  and  362*/too  tons  of  stove 
coal,  in  the  possession  of  the  defendant  at  the  date  of  the 
plaintiff's  demand  thereof,  and  that  the  defendant  has  no  lien 
thereon ;  (2.)  That  the  defendant  wrongfully  detains  and 
withholds  said  coal  from  the  plaintiff ;  (3.)  That  the  value  of 
the  coal  so  detained  by  the  defendant  is  the  sum  of  $2,200  55 ; 
(4.)  That  the  plaintiff  is  entitled  to  a  judgment  in  his  favor, 
awarding  him  the  possession  of  the  said  coal,  together  with 
$165  43  damages  for  the  detention  thereof,  or,  if  the  delivery 
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of  the  said  coal  cannot  be  had,  then  that  he  have  judgment 
against  the  defendant  for  the  value  of  the  said  coal,  viz.: 
$2,200  55,  with  damages  for  the  retention  thereof,  viz., 
$165  43,  amounting,  in  all,  to  $2,365  98,  with  costs.  The 
exceptions  filed  are  (1)  to  the  finding  and  decision  that  the 
defendant  wrongfully  detains  and  withholds  said  coal  from  the 
plaintiff ;  (2)  to  the  finding  and  decision  that,  at  the  time  of 
the  plaintiffs  demand,  the  defendant  had  no  lien  upon 
such  coal ;  (3)  to  the  finding  and  decision  that  the  plaintiff  is 
entitled  to  a  judgment  in  his  favor,  awarding  him  the  posses- 
sion of  said  coal ;  (4)  to  the  finding  and  decision  that  the 
plaintiff  is  entitled  to  have  of  the  defendant  $165  43  damages 
for  the  detention  of  said  coal. 

The  defendant  contends  that  Moulton  and  the  plaintiff 
can  have  no  other  rights  than  the  bankrupts  possessed ;  and 
that,  after  the  dishonor  of  the  bankrupts'  note  on  the  2 1st  of 
February,  1877,  the  bankrupts  could  not  have  obtained 
possession  of  the  coal  from  the  defendant,  because  the  de- 
fault in  the  payment  of  the  note  authorized  the  defendant  to 
rescind  the  contract,  and  assert  its  right  to  a  lien  on  the  coal, 
and  to  assume  the  same  position  as  if  there  had  not  from  the 
beginning  been  any  special  contract  in  respect  to  the  coal 
found  in  the  possession  of  the  defendant  when  such  note  was 
dishonored.  For  the  plaintiff,  it  is  contended,  that,  by  the 
terms  of  the  original  contract  of  carriage,  as  to  giving  credit, 
the  defendant  waived  its  lien  for  freight ;  that  the  dishonor 
of  the  note,  and  the  insolvency  of  the  firm,  gave  no  right  to 
the  defendant  to  rescind  the  contract  and  assert  a  lien ;  and 
that  the  bankruptcy  intervened  before  the  note  was  dis- 
honored, and  the  title  of  the  plaintiff  to  the  coal,  under  the 
bankruptcy,  relates  to  a  time  before  the  note  was  dishonored. 

The  view  urged  on  the  part  of  the  defendant  is,  that,  by 
the  original  agreement,  the  defendant  merely  agreed  to  claim 
no  lien  if  payment  should  be  made  at  a  specified  time,  that  is, 
it  agreed  to  claim  no  lien  until  default  in  payment  should  be 
made,  but  reserved  its  right  to  assert  a  lien  when  such  de- 
fault should  occur.    But,  if  this  view  were  sound  in  law,  as 
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applied  to  the  claim  to  a  lien  for  freight,  the  defendant  can- 
not assert  such  lien  as  against  the  plaintiff.     It  may  be  ad- 
mitted that  the  plaintiff  took  his  title  to  the  coal  subject  to 
all  the  equities  and  liens  of  the  defendant,  as  respected  the 
coal,  as  the  property  of  the  bankrupts,  on  the  14th  of  Feb- 
ruary, 1877.     (  Yeatman  v.  Savings  Institution,  5  Otto,  764, 
766.)     At  the  very  least,  however,  the  lien  was  suspended, 
and  in  abeyance,  and  incapable  of  assertion,  until  the  21st  of 
February,  1877,  even  as  against  the  bankrupts.     Before  that 
date  the  title  of  the  plaintiff  intervened,  either  through 
Moulton,  or  directly  under  the  bankruptcy  proceedings,  or 
both.     But,  the  bankruptcy  title  must  be  regarded  as  the  para- 
mount one,  and  the  voluntary  assignee  must  be  regarded  as 
having  assigned  to  the  plaintiff  all  his  interest  in  the  coal  in 
question,  because  the  plaintiff  had  the  paramount  right  to  it, 
under  the  bankruptcy  statute.     The  bankruptcy  assignment 
to  the  plaintiff  related  back  to  February  14th,  1877,  and,  by 
operation  of  law,  vested  the  title  to  the  coal  in  the  plaintiff, 
as  of  that  date.    (§  5,044.)     Although  the  bankruptcy  assign- 
ment was  not  made  until  May  12th,  1877,  it  carried  to  the 
assignee  the  property  owned  by  the  bankrupt  on  February 
14th,  1877,  and  carried  it  in  the  condition  in  which  it  stood 
on  that  day,  so  that  no  person  could,  by  any  subsequent  act 
in  respect  to  such  property,  defeat  such  title.     The  defendant 
could  not,  by  an  act  of  rescission  on  the  21st  of  February, 
1877,  place  a  lien  on  the  property,  as  against  the  title  of  the* 
plaintiff.     If  such  lien  did  not  exist  on  the  14th  of  February, 
it  could  not  arise  afterwards,  unless  by  the  act  of  the  assignee 
in  bankruptcy.     This  doctrine  is  well  settled  in  numerous 
cases.     It  is  illustrated  by  the  decision  of  this  Court  in 
Howard  v.  Crompton,  (14  Blatchf.  C.  C.  i?.,  328.)    In  that 
case,  a  person  who  was  a  debtor  to  a  bankrupt  at  the  time  the 
proceedings  in  bankruptcy  were  commenced,  thereafter  and 
before  the  adjudication  of  bankruptcy  paid  the  debt  to  the 
bankrupt,  without  any  actual  notice  or  knowledge  of  the 
bankruptcy  proceedings,  and  in  the  usual  course  of  business, 
but  the  money  thus  paid  did  not  come  to  the  hands  of  the 
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assignee  in  bankruptcy.  It  was  held  that  the  assignee  could 
recover  the  debt  from  the  person  who  so  paid  it  to  the  bank- 
rupt.   The  principle  is  the  same  as  in  the  present  case. 

It  is  contended  by  the  defendant,  that,  if  there  was  no 
lien  for  the  freight,  there  Nvas  a  lien  for  the  storage,  as  against 
the  plaintiff ;  that,  if  the  defendant  had  any  lien  upon  the 
coal  for  any  amount  whatever,  the  judgment  below  is  erro- 
neous :  and  that  it  can  assert  any  lien  it  had,  whether  its  re- 
fusal to  deliver  the  coal  was  placed  upon  the  proper  ground 
or  not.  The  argument  is,  that,  whatever  rights  the  plaintiff 
has,  attached  as  of  the  14th  of  February,  1877 ;  that  any  de- 
livery after  that  time  to  the  bankrupts,  or  to  Moulton,  would 
not  have  barred  the  plaintiff's  right  of  action ;  that  the  plaint- 
iff made  no  demand  until  May  15th;  that  the  defendant 
stored  the  coal  about  February  21st ;  that  the  reasonable  cost 
of  such  storage  from  that  time  until  May  15th  was  $150 ; 
and  that  for  that  amount  the  defendant  had  a  lien.  The 
answer  to  this  view  is,  that  the  referee  finds,  that,  when  the 
plaintiff  made  his  demand  on  the  defendant,  the  defendant 
put  its  refusal  to  deliver,  not  on  the  ground  of  a  lien  for 
storage  merely,  but  on  the  ground  of  a  lien  for  the  freight  on 
the  coal,  and  also  for  storage,  and  that  it  refused  to  surrender 
possession  of  the  coal  imtil  both  the  transportation  charges 
and  the  storage  expenses  were  paid.  If  a  lien  for  the  storage 
alone  had  been  asserted,  nan  constat  the  plaintiff  would  have 
paid  the  $150. 

The  foregoing  views  dispose  of  the  first  three  exceptions 
to  the  referee's  report.  The  fourth  exception  is  to  the  finding 
and  decision  that  the  plaintiff  is  entitled  to  liave  of  the  de- 
fendant $165  43  damages  for  the  detention  of  said  coal.  The 
ground  of  the  exception  is  not  stated.  The  exception  admits 
that  there  is  a  finding  by  the  referee  that  the  plaintiff  sus- 
tained $165  43  damages  by  such  detention.  "What  the 
damages  were,  or  how  their  amount  was  arrived  at,  does  not 
appear.  The  complaint  alleges  that  such  damages  are  $1,000, 
and  claims  judgment  for  them.  If  damages  to  the  amount 
found  were  sustained,  the  plaintiff  is  entitled  to  recover  them, 
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and  the  finding  that  the  damages  were  $165  43  is  conclusive, 
on  this  writ  of  error. 

The  judgment  below  is  affirmed,  with  costs. 

George  Gorham,  for  the  plaintiff. 

Sherman  S.  Rogers  and  Franklin  D.  Locke,  for  the  de- 
fendant. 


The  North  Star. 

"Mode  of  arriving  at  the  value  of  a  vessel  sunk  by  a  collision. 

The  value  of  a  vessel  is  not  necessarily  her  purchase  price,  with  repairs  added. 

{Before  Blatchford,  J.,  Southern  District  of  New  York,  February  1st,  1879.) 

Blatohford,  J.  There  is  a  marked  difference  between 
the  values  put  upon  the  Ella  "Warley  by  the  witnesses  for  the 
respective  parties,  as  her  value  at  the  time  she  was  sunk, 
February  9th,  1863. 

William  Boardman,  a  builder  and  repairer  of  engines,  who 
made  repairs  on  her  after  the  libellants  bought  her,  values  her 
at  from  $130,000  to  $140,000,  after  the  repairs.  This  he 
does  on  the  idea  that  the  repairs  amounted  to  from  $40,000 
to  $50,000,  and  that  she  was  worth,  before  the  repairs,  from 
$75,000  to  $80,000. 

Joseph  Belknap,  the  superintendent  of  Mr.  Boardraan's 
establishment,  values  the  vessel,  after  the  repairs,  at  $125,000. 

E.  Freeman  Poole,  foreman  for  Ezra  Bucknam,  a  ship- 
wright, who  repaired  her  after  the  libellants  bought  her, 
values  her,  after  such  repairs,  at  $75,000,  outside  of  her  en- 
gines and  boilers. 

Merritt  Woodhull,  who  says  he  knew  her  but  knew  very 
little  about  her,  values  her,  judging  from  other  vessels,  at 
from  $115,000  to  $120,000. 
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John  H.  Clark,  who  knew  of  her  but  does  not  remember 
that  he  ever  saw  her,  puts  her  at  from  $75,000  to  $100,000. 

Frederick  C.  Schmidt,  who  examined  her  casually  after 
the  libellants  bought  her  and  before  they  repaired  her,  puts 
her  value  after  she  was  repaired  at  from  $75,000  to  $100,000, 
on  the  basis  that  $18,000  of  repairs  were  put  upon  her. 

The  above  are  the  libellants'  witnesses  as  to  value. 

George  "W*.  Roosevelt,  a  shipwright,  who  had  seen  the 
vessel  but  would  not  say  he  had  been  on  board  of  her,  values 
her  at  from  $35,000  to  $40,000. 

,  Jeremiah  Simonson,  a  shipbuilder,  who  knew  her,  and 
saw  her  while  she  was  being  built,  fifteen  years  before  she 
was  lost,  and  was  afterwards  on  board  of  her  a  number  of 
times,  but  did  not  examine  her,  puts  her  extreme  outside 
value  at  $40,000. 

Charles  H.  Mallory,  an  owner  and  builder  of  steamers, 
who  had  been  on  board  of  her  before  the  libellants  bought 
her,  values  her  at  not  over  $40,000. 

Arthur  Leary,  who  never  saw  her,  says  her  full  value 
would  be  $50,000. 

Richard  Poillon,  a  shipbuilder,  who  had  seen  her,  but  does 
not  recollect  having  been  on  board  of  her,  judges  that  she 
would  be  worth  about  45,000. 

Charles  H.  Haswell,  a  surveyor  for  the  marine  under- 
writers, who  had  known  her  from  the  time  she  was  built,  and 
had  surveyed  her  on  eight  different  occasions,  by  examining 
her,  and  had  rated  her,  and  had  examined  her  in  December, 
1862,  after  she  was  repaired,  testifies  that  he  formed  an 
opinion  at  that  time  that  she  was  worth  $25,000. 

Henry  J.  Bullay,  who  had  seen  her  a  good  many  times 
but  had  never  been  on  board  of  her,  values  her  at  not  above 
$30,000. 

R.  P.  Lugar,  who  had  seen  her  and  knew  her  age  and  con- 
dition, but  had  never  been  on  board  of  her  or  examined  her, 
says  she  was  worth  about  $35,000. 

Nathaniel  L.  McCready,  who  had  never  seen  her,  puts 
her  value  at  from  $40,000  to  $50,000. 
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The  above  are  the  claimants'  witnesses  as  to  value. 

All  the  witnesses  on  both  sides  gave  their  testimony,  none 
of  them  less  than  8£  years  after  the  loss,  and  some  of  them 
as  much  as  12  and  13  years  after  it.  The  libellants  bought 
the  vessel,  in  October,  1862,  at  an  auction  sale  by  the  United 
States  Marshal,  for  $28,600.  The  amount  they  expended  in 
repairing  her  and  for  expenses  was  $18,122  37.  All  that 
was  saved  from  her  was  some  boats,  amounting  to  $153  57. 
The  Commissioner  reported,  as  her  value,  the  amount  of  the 
purchase  money  and  repairs  and  expenses,  less  the  salvage, 
making  the  value  $46,578  80,  a  computation  too  much  by  $10, 
according  to  the  above  figures.  The  libellants  except  to  this 
value  as  insufficient  and  because  it  was  not  reported  at,  at 
least,  $100,000.  The  claimants  except  because  the  mode 
adopted  to  arrive  at  the  value,  by  taking  the  purchase 
price  and  adding  the  repairs  and  expenses,  was  erroneous; 
and  because  the  vessel  was  worth  much  less  than  the  sum  re- 
ported. 

William  Sparks,  who  was  chief  engineer  of  the  vessel  on 
one  voyage  from  New  York  to  Havana  and  back,  after  the 
libellants  had  bought  and  repaired  her,  which  was  her  only 
voyage  on  which  the  libellants  sent  her  before  the  one  on 
which  she  was  lost,  represents  her  as  limber  and  weak  and 
worked  by  the  sea,  and  with  insufficient  boilers  for  her  engine. 
George  W.  Palmer,  who  was  mate  of  her  on  the  same  voyage, 
testifies  as  to  her  being  limber  and  weak.  Haswell  testifies 
that  she  was  very  badly  hogged  when  he  last  examined  her, 
after  6he  was  repaired,  The  witnesses  for  the  libellants  do 
not  contradict  these  statements  of  her  condition.  Boardman's 
estimate  of  her  value  is  based  on  a  very  extravagant  state- 
ment of  the  amount  of  repairs  put  upon  her.  Belknap 
dwells  on  the  fact,  that,  at  the  time  she  was  lost,  there  was  a 
Government  demand  for  vessels  for  transport  service.  Bat, 
Mallory  testifies  that  the  Government  demand  did  not  .com- 
mence till  June  or  July,  1863,  and  he  is  confirmed  as  to  tin's 
by  McCready. 

It  is  quite  clear,  on  the  evidence,  that  the  value  reported 
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is  high  enough.  The  only  question  is,  whether  it  is  not  too 
high.  It  is  manifest,  that  the  value  of  a  vessel  is  not  neces- 
sarily her  purchase  price  with  repairs  added.  McCready  so 
testifies,  and  he  adds,  that  the  value  of  a  vessel  depends  upon 
her  condition  and  her  soundness  and  the  business  that  may 
be  offering  for  her  in  the  market  at  the  time  she  is  for  sale. 
I  think  the  evidence  shows  that  the  $18,122  37  includes  the 
12  itefiis  of  the  year  1862  in  the  Exhibit  "  Suydam,"  amount- 
ing to  $4,567  96.  These  12  items  are  for  bedding,  table 
linen,  chairs,  upholstery,  carpets,  stationery,  medicine  chest, 
scales,  hose,  chandlery,  crockery,  lamps  and  charts.  These 
are  mostly  articles  of  permanent  furniture  and  outfit,  as  dis- 
tinguished from  consumable  supplies,  but  they  do  not  form 
part  of  the  vessel,  except  as  to  some  of  the  chandlery,  so  as 
to  come  under  the  head  of  repairs  to  the  vessel.  They  were 
all  purchased  before  the  voyage  prior  to  the  voyage  on  which 
the  vessel  was  lost.  Suydam,  the  agent  of  the  vessel,  says 
that  he  did  not  attend  to  the  payment  of  the  bills  for  those  12 
items.  The  testimony  is,  that  the  $18,122  37  includes  what 
was  paid  for  "  repairs  and  expenses."  Even  on  the  principle 
adopted  by  the  Commissioner,  the  $4,567  96,  or  a  large  part 
of  it,  should  be  deducted  from  the  $18,122  37.  If  all  were 
deducted,  it  would  leave  $13,554  41.  Adding  to  that  the 
$28,600  would  make  $42,154  41.  Deducting  from  this  the 
$153  57  would  leave  $42,000  84. 

But,  on  the  whole  evidence,  and  disregarding  the  mode  of 
computation  adopted  by  the  Commissioner,  the  fair  value  of 
the  vessel,  at  the  time  of  her  loss,  cannot  be  put  at  over 
$40,000,  and  I  fix  it  at  that  sum,  over  and  above  the  value  of 
the  boats  saved,  $153  57. 

I  concur  with  the  Commissioner,  that  there  is  no  sufficient 
proof  as  to  what  the  net  amount  of  the  freight  and  passen- 
ger money  would  have  been.  It  is  not  shown  how  much  of 
the  $3,207  94  of  supplies  bought  in  January  and  February, 
1863,  would  have  been  consumed  in  earning  the  freight  and 
passenger  money.  It  is,  therefore,  proper  to  disregard  the 
claim  for  freight  and  passenger  money,  and  it  is  proper  to 
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allow  the  entire  amount  of  the  Exhibit "  Suydam,"  $7,775  90, 
as  outfit  and  stores  on  board  at  the  time  of  the  collision,  less 
$100  for  coal  and  stores  consumed  up  to  the  time  of  the  loss. 
Let  a  decree  be  prepared  on  the  above  basis.  The  libel 
alleges  the  "  loss  of  the  vessel,  &c,"  and  claims  damages  for 
such  loss  to  the  amount  of,  at  least,  $75,000.  The  record 
does  not  show  that  the  testimony  as  to  the  loss  of  stores  and 
outfit  was  objected  to  because  not  alleged  in  th$  Jibel.  But, 
the  libellants  may  amend  the  libel  in  that  respect,  and)  also,  as 
to  freight  and  passenger  money,  if  desired. 

Erastius  C.  Benedict,  for  the  libellants. 
Augustus  C.  Brown,  for  the  claimants. 


John  Tyler,  assignee  in  bankruptcy  of  Jacob  Shell  and 

John  Peter  Shell 

vs. 
Jackson  Angevine. 

On  the  trial!  before  a  referee,  in  the  District  Coart,  of  a  suit  brought  by  an  as- 
signee in  bankruptcy  to  recover  the  value  of  property  transferred  by  the 
bankrupt  in  fraud  of  the  bankruptcy  Act,  the  referee  found,  as  facts,  in  his 
report,  that  the  defendant  and  the  bankrupt  concealed  from  the  plaintiff  the 
facts  attending  said  transfer,  and  that  said  facts,  and  the  fraud  of  the  bank- 
rupt in  making  said  transfer,  were  not  brought  to  the  knowledge  of  the  plaint- 
iff until  within  three  months  before  the  bringing  of  the  suit.  The  referee 
reported  that  the  plaintiff  was  not  precluded  from  maintaining  the  suit  by 
reason  of  its  not  having  been  commenced  within  two  years  from  said  transfer. 
The  report  was  not  excepted  to.  The  defendant  sued  out  a  writ  of  error  from 
this  Court.  A  case  containing  exceptions  formed  part  of  the  record  on  the 
return  to  the  writ,  but  it  contained  only  proceedings  which  took  place  prior 
to  the  making  of  the  referee's  report:  Held, 

(1.)  That  the  finding  of  facts  by  the  referee  could  not  be  reviewed  on  the  writ 
of  error ; 
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(2.)  That  the  referee  had  found  a  state  of  facts  which  constituted  a  fraud  under 
§§86  and  89  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U.  8.  Stat,  at 
Large,  684,  536); 

(8.)  That,  en  the  facts  as  to  the  concealment  of  the  fraud,  found  by  the  referee, 
the  two  years  statute  of  limitation  in  §  2  of  said  Act  was  no  bar  to  the  action, 
although  it  had  not  been  brought  within  2  years  after  the  date  of  the  assign- 
ment in  bankruptcy  to  the  plaintiff, 

What  evidence  is  competent  on  an  issue  as  to  conspiracy  between  the  defendant 
and  the  bankrupt  to  defraud  the  creditors  of  the  latter. 

(Before  Blatohtoed,  J.,  Northern  District  of  New  York,  February  6th,  1879.) 

Blatchford,  J.  The  referee  finds,  as  facts  duly  proved, 
that,  at  all  times  between  the  1st  of  May,  1874,  and  the  15th 
of  June,  1874,  and  within  six  months  before  the  filing  of  the 
petition  in  bankruptcy,  which  was  August  3d,  1874,  the 
bankrupts  were  wholly  insolvent  and  unable  to  pay  their 
debts,  and  had  been  so  insolvent  for  a  long  time  prior  to  said 
1st  of  May;  that  the  bankrupts,  so  being  insolvent,  trans- 
ferred and  delivered  to  the  defendant,  the  whiskey,  on  the 
30th  of  May,  and  the  wagon,  between  the  1st  of  May  and  the 
15th  of  June,  the  whiskey  and  the  wagon  being  owned  by, 
and  in  the  possession  of,  the  bankrupts  at  the  time  of  such 
transfer  and  delivery  ;  that  the  whiskey  and  the  wagon  were 
so  transferred  and  delivered  in  fraud  of  the  bankruptcy  Act, 
with  a  view  to  prevent  the  property  of  the  bankrupts  from 
coming  to  their  assignee  in  bankruptcy,  and  from  being  dis- 
tributed under  said  Act ;  that,  at  the  time  of  such  transfer  of 
the  whiskey  and  the  wagon,  the  defendant  had  reasonable 
cause  to  believe  that  the  bankrupts  were  then  insolvent,  and  . 
that  such  transfer  and  delivery  were  made  in  fraud  of  said 
Act,  with  a  view,  at  the  time  thereof,  of  preventing  the 
property  of  the  said  bankrupts  from  coming  to  their  assignee 
in  bankruptcy,  and  to  prevent  the  same  from  being  dis- 
tributed under  the  said  Act ;  that  the  value  of  the  whiskey, 
at  the  time  of  such  transfer  of  it,  was  $1,003,  and  the  value 
of  the  wagon,  at  the  time  of  such  transfer  of  it,  was  $250 ; 
that  the  defendant  and  the  bankrupts  concealed  from  the 
plaintiff  the  facts  attending  the  said  transfer  and  delivery  of 
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said  property,  and  that  the  said  facts  and  the  fraud  of  the  bank- 
rupts in  making  such  transfer  and  delivery,  and  the  knowl- 
edge of  the  defendant,  at  the  time  thereof,  of  the  insolvency 
of  the  bankrupts,  and  that  the  defendant  had   reasonable 
cause  to  believe  them  to  be  insolvent,  and  the  knowledge  that 
the  defendant  had  reasonable  cause  to  believe  that  the  said 
transfer  and  delivery  of  said  property  was  made  by  said  bank- 
rupts with  a  view  to  prevent  their  property  from  coming  to 
their  assignee  in  bankruptcy,  and  to  prevent  the  same  from 
being  distributed  under  the  said  Act,  was  not  brought  to  the 
knowledge  of  the  plaintiff  till  the  month  of  March,  1877 ; 
and  that  this  action  was  commenced  thereafter,  and  before 
the  1st  of  June,  1877.     The  referee  found  and  decided,  as 
conclusions  of  law,  that  the  plaintiff  is  not  precluded  from 
maintaining  this  action  by  reason  of  its  not  having  been  com- 
menced within  two  years  from  the  said  transfer  and  delivery 
of  said  property  to  the  defendant  by  the  bankrupts ;  and  that 
the  plaintiff  is  entitled  to  recover,  in  this  action,  of  the  defend- 
ant, the  sum  of  $1,253,  with  $338  52  interest  from  June  15th, 
1874.     Judgment  was  entered  in  the  District  Court,  on  said 
report,  by  order  of  that  Court,  on  May  15th,  1878,  for  the 
$1,253  and  the  $338  52,  with  $5  56  additional  interest,  and 
$263  76,  costs,  being,  in  all,  $1,860  84.    No  exceptioriWere 
filed  in  the  District  Court  to  said  report.     The  defendant 
sued  out  from  this  Court  a  writ  of  error  to  review  said  judg- 
ment.    A  case  containing  exceptions  forms  part  of  the  record 
on  the  return  to  the  writ,  but  it  contains  only  proceedings 
which  took  place  prior  to  the  making  of  the  referee's  report. 
The  record  also  contains  a  paper  entitled  and  filed  in  this 
Court,  on  behalf  of  the  defendant,  as  plaintiff  in  error,  pur- 
porting to  be  an  assignment  of  errors,  to  which  there  is  a 
joinder  by  the  other  party.     The  errors  alleged  in  such  assign- 
ment are,  (1)  that  the  referee  erred  in  overruling  each  objection 
made  by  the  defendant  to  evidence  offered  by  the  plaintiff; 
(2)  that  the  referee  erred  in  sustaining  each  objection  made 
by  the  plaintiff  to  evidence  offered  by  the  defendant,  and  in 
excluding  material  testimony  offered  by  the  defendant,  duly 
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excepted  to  by  him,  and  in  receiving  irrelevant,  incompetent 
and  improper  testimony,  influencing  and  directing  his  de- 
cision herein,  duly  excepted  to  by  the  defendant,  and  in  that 
the  referee  refused  to  nonsuit  the  plaintiff,  on  the  motion  of 
the  defendant ;  (3)  that  the  referee  was  required  by  law  to 
disregard  the  evidence  of  the  bankrupts  and  other  witnesses 
sworn  for  the  plaintiff,  on  its  appearing,  uncontroverted, 
that  they  had  sworn  on  a  prior  occasion,  and  before  the 
register  in  bankruptcy,  in  regard  to  the  transaction  in  dis- 
pute, directly  contrary  to  the  testimony  given  by  them  res- 
pectively on  the  trial  of  this  action,  without  whose  testimony 
he  could  not  have  found  certain  essential  and  necessary  and 
material  facts  stated  in  his  report ;  (4)  that  the  uncontroverted 
evidence  given  on  the  trial  shows  that  the  plaintiff  learned, 
more  than  two  years  prior  to  the  commencement  of  this 
action,  sufficient  relative  to  the  transaction  or  transactions  in 
dispute,  to  require  him  to  -have  brought  this  action  prior  to 
the  time  the  same  was  commenced,  in  order  to  prevent  the 
statute  of  limitations,  set  up  in  the  answer,  from  barring  the 
same,  and  that  this  action  was  not  commenced  within  two 
years  after  the  alleged  cause  of  action  therein  accrued ;  (5) 
that  the  report  of  the  referee  does  not  state  or  find  facts  suffi- 
cient to  sustain  or  uphold  the  conclusions  of  law  stated 
therein,  or  either  of  them,  and  that  he  does  not  find  at  all  as 
to  the  fact  of  payment  being  made  by  the  defendant  to  the 
bankrupts,  to  the  full  value  of  the  property  in  question,  prior 
to  any  proceedings  relative  to  them  in  bankruptcy,  in  regard 
to  which  sufficient  evidence  was  given  on  the  trial,  so  that 
it  does  not  appear  from  said  report  and  judgment,  but  that 
the  plaintiff,  on  the  enforcement  and  collection  of  said  judg- 
ment, would  have  received  into  his  hands,  as  assets,  twice  the 
value  of  6aid  property;  (6)  that  the  declaration,  and  the 
matters  therein  contained,  are  not  sufficient  in  law  for  the 
plaintiff  to  maintain  his  action ;  (7)  that  the  judgment  was 
given  for  the  plaintiff,  whereas  it  ought  to  have  been  given 
for  the  defendant. 

The  statute  of  limitation  in  question  is  found  in  the  2d 
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section  of  the  bankruptcy  Act  of  March  2d,  1867,(14  U.  S. 
Stat,  at  Large,  518,)  and  is  in  these  words :  "  Said  Circuit 
Courts  shall  also  have  concurrent  jurisdiction  with  the  Dis- 
trict Courts  of  the  same  District,  of  all  suits  at  law  or  in 
equity  which  may  or  6hall  be  brought  by  the  assignee  in 
bankruptcy  against  any  person  claiming  an  adverse  interest, 
or  by  such  person  against  such  assignee,  touching  any  prop- 
erty or  rights  of  property  of  said  bankrupt  transferable  to  or 
vested  jin  such  assignee,  but  no  Buit  at  law  or  in  equity  shall  in 
any  case  be  maintainable  by  or  against  such  assignee,  or 
by  or  against  any  person  claiming  an  adverse  interest,  touch- 
ing the  property  and  rights  of  property  aforesaid,  in  any 
Court  whatsoever,  unless  the  same  shall  be  brought  within 
two  years  from  the  time  the  cause  of  action  accrued  for  or 
against  such  assignee."  In  Bailey  v.  Glover,  (21  Wallace, 
342,)  an  assignee  in  bankruptcy  filed  a  bill  in  the  Circuit 
Court  more  than  3  years  after  his  appointment,  against  rela- 
tives of  the  bankrupt,  to  set  aside  conveyances  of  property 
made  to  them  by  the  bankrupt,  when  solvent,  with  the  fraud- 
ulent intent  to  avoid  the  payment  of  a  particular  debt, 
which  was  his  only  debt.  The  bill  alleged  that  the  defend- 
ants kept  secret  their  fraudulent  acts  and  endeavored  to  con- 
ceal them  from  the  knowledge  of  the  creditor  and  the  plaint- 
iff, whereby  both  were  prevented  from  obtaining  any  sufficient 
knowledge  or  information  thereof  until  within  the  last  two 
years,  and  that,  even  up  to  the  present  time,  they  had  not  been 
able  to  obtain  full  and  particular  information  as  to  the  fraud- 
ulent disposition  by  the  bankrupt  of  a  large  part  of  his 
property.  The  fraud  alleged  was  not  a  fraud  against  the 
bankruptcy  Act.  The  bill  was  demurred  to  on  the  ground 
that  the  suit  was  not  brought  within  two  years  after  the 
appointment  of  the  assignee.  The  Circuit  Court  sustained 
the  demurrer.  On  appeal,  the  Supreme  Court  reversed  the 
decree.  The  Court  say  :  aIn  suits  in  equity,  where  relief  is 
sought  on  the  ground  of  fraud,  the  authorities  are,  without 
conflict,  in  support  of  the  doctrine,  that,  where  the  ignorance 
of  the  fraud  has  been  produced  by  affirmative  acts  of  the 
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guilty  party  in  concealing  the  facts  from  the  other,  the  stat- 
ute will  not  bar  relief,  provided  suit  is  brought  within  proper 
time  after  the  discovery  of  the  fraud.     We  also  think,  that, 
in  suits  in  equity,  the  decided  weight  of  authority  is  in  favor 
of  the  proposition,  that,  where  the  party  injured  by  the  fraud 
remains  in  ignorance  of  it  without  any  fault  or  want  of  dili- 
gence or  care  on  his  part,  the  bar  of  the  statute  does  not  be- 
gin to  run  until  the  fraud  is  discovered,  though  there  be  no 
special  circumstances  or  efforts,  on  the  part  of  the  party  com- 
mitting the  fraud,  to  conceal  it  from  the  knowledge  of  the 
other  party.     {Booth  v.  Lord  Warrington,  4  Brown? 8  Par- 
liamentary Cases,  163;    South  Sea  Company  v.    Wymond- 
sett,  3  Peere  Williams,  143;  Hovenden  v.  Lord  Annesley,  2 
Schoales  cfe  Lefroy,  634 ;  Stearns  v.  Page,  7  Howard,  819  ; 
Moore  v.  Greene,  19  Id.,  69  ;  Sherwood  v.  Sutton,  5  Mason, 
143 ;  Snodgrass  v.  Bank  qf  Decatur,  25  Alabama,  161.)     On 
the  question  as  it  arises  in  actions  at  law,  there  is,  in  this 
country,  a  very  decided  conflict  of  authority.     Many  of  the 
Courts  hold  that  the  rule  is  sustained  in  Courts  of  equity 
only  on  the  ground  that  these  Courts  are  not  bound  by  the 
mere  force  of  the  statute,  as  Courts  of  common  law  are,  but 
only  as  they  have  adopted  its  principle  as  expressing  their 
own  rule  of  applying  the  doctrine  of   laches  in  analogous 
cases.     They,  therefore,  make  concealed  fraud  an  exception 
on  purely  equitable  principles.   (Troup  v.  Smith,  20  Johnson, 
33 ;  Callis  v.  Waddy,  2  Munford,  511 ;  Miles  v.  Barry,  1 
Hill,  South  Carolina,  266 ;   York  v.  Bright,  4  Humphrey, 
312.)     On  the  other  hand,  the  English  Courts  and  the  Courts 
of  Connectiput,  Massachusetts,*  Pennsylvania,  and  others  of 
great  respectability,  hold  that  the  doctrine  is  equally  appli- 
cable to  cases  at  law.  (Bree  v.  Holbeeh,  Douglas,  655  ;  Clarke 
v.  Hougham,  3  Dowling  &  liyland,  322  ;  Granger  v.  George, 
5  BarneweU  <&  Cresswell,  149 ;  Turnpike  Co.  v.  Field,  3 
Mass.,  201 ;    Welles  v.  Fish,  3  Pick.,  75  ;  Jones  v.  Caraway, 
4  Yeaies,  109 ;  Rush  v.  Barr,  1  Wattss  110 ;  Pennock  v. 
Freeman,  Id.,  401 ;  Mitchell  v.  Thompson,  1  McLean,  9 ; 
Ca/rr  v.  Hilton,  1  Curtis,  i30.)    As  the  case  before  us  is  a 
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6uit  in  equity,  and  as  the  bill  contains  a  diBtinct  allegation 
that  the  defendants  kept  secret  and  concealed  from  the  par- 
ties interested  the  f  rand  which  is  sought  to  be  redressed,  we 
might  rest  this  case  on  what  we  have  said  is  the  undisputed 
doctrine  of  the  Courts  of  equity,  but  for  the  peculiar  lan- 
guage of  the  statute  we  are  considering.  We  cannot  say,  in 
regard  to  this  Act  of  limitations,  that  Courts  of  equity  are 
not  bound  by  its  terms,  for,  its  very  words  are,  that  no  suit 
at  law  or  in  equity  shall  in  any  case  be  maintained  unless 
brought  within  two  years,  &c.  It  is  quite  clear,  that  this 
statute  must  be  held  to  apply  equally,  by  its  own  force,  to 
Courts  of  equity  and  to  Courts  of  law,  and,  if  there  be  an 
exception  to  the  universality  of  its  language,  it  must  be  one 
which  applies,  under  the  same  state  of  facts,  to  suits  at  law 
as  well  as  to  suits  in  equity.  But  we  are  of  opinion,  as 
already  stated,  that  the  weight  of  judicial  authority,  both  in 
this  country  and  in  England,  is  in  favor  of  the  application  of 
the  rule  to  suits  at  law  as  well  as  in  equity.  And  we  are 
also  of  opinion,  that  this  is  founded  in  a  sound  and  philo- 
sophical view  of  the  principles  of  the  statute  of  limitation. 
They  were  enacted  to  prevent  frauds ;  to  prevent  parties 
from  asserting  rights  after  the  lapse  of  time  had  destroyed  or 
impaired  the  evidence  which  would  show  that  such  rights 
never  existed,  or  had  been  satisfied,  transferred  or  extin- 
guished, if  they  ever  did  exist.  To  hold,  that,  by  concealing  a 
fraud,  or  by  committing  a  fraud  in  a  manner  that  it  concealed 
itself,  until  such  time  as  the  party  committing  the  fraud 

I  could  plead  the  statute  of  limitations  to  protect  it,  is  to  make 

the  law  which  was  designed  ^o  prevent  fraud,  the  means  by 

|  which  it  is  made  successful  and  secure.     And  we  see  no  rea- 

son why  this  principle  should  not  be  as  applicable  to  suits 
tried  on  the  common  law  side  of  the  Courts'  calendar  as  to 
those  on  the  equity  side.  While  we  might  follow  the  con- 
struction of  the  State  Courts  in  this  matter,  where  those 
statutes  governed  the  case,  in  construing  this  statute  of  limi- 
tation, passed  by  the  Congress  of  the  United  States  as  part 
of  the  law  of  bankruptcy,  we  hold,  that,  when  there  has  been • 
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no  negligence  or  laches  on  the  part  of  the  plaintiff,  in  coming 
to  the  knowledge  of  the  fraud  which  is  the  foundation  of 
the  6uit,  and  when  the  fraud  has  been  concealed,  or  is  of  such 
character  as  to  conceal  itself,  the  statute  does  not  begin  to 
run  until  the  fraud  is  discovered  by,  or  becomes  known  to, 
the  party  suing,  or  those  in  privity  with  him." 

The  present  suit  is  a  suit  at  common  law.  It  appears,  by 
the  record,  that  it  was  referred  to  a  referee  "  to  hear,  try  and 
determine  the  issues  "  therein.  The  referee,  as  to  the  finding 
of  facts,  stood  in  the  place  of  a  jury.  It  is  well  settled,  that, 
on  a  writ*  of  error,  the  finding  of  facts  by  the  tribunal  to 
which  such  finding  is  lawfully  assigned  in  the  Court  below, 
cannot  be  reviewed  by  the  Court  which  issues  the  writ  of 
error.  The  Court  in  error  cannot  inquire  whether,  on  the 
evidence,  the  facts  were  rightly  decided,  and  the  finding  of 
facts  by  the  tribunal  of  fact  is  conclusive  on  the  Court  in 
error,  in  reviewing  the  case.  (Bond  v.  Brown,  12  Howard, 
254 ;  York  dk  Cumberland  B.  B.  Co.  v.  Myers,  18  Howard, 
246,  251,  252 ;  Basset  v.  United  States,  9  Wallace,  38,  40 ; 
Gregg  v.  Moss,  14  Wallace,  564,  569.)  The  referee  has  found 
the  facts  to  be  as  before  recited.  He  finds  facts  which  bring 
the  case  directly  within  the  inhibition  of  §§  35  and  39  of  the 
bankruptcy  Act  of  March  2d,  1867,  (14  U.  S.  Stat,  at  Large, 
534,  536.)  The  state  of  facts  so  found  by  the  referee  is  de- 
clared by  those  sections  of  the  Act  to  be  "  fraud,"  and  "  a 
fraud  on  this  Act."  The  referee  also  finds,  that  the  defendant 
concealed  from  the  plaintiff  the  facts  which  the  referee  so 
finds  as  facts,  and  that  the  said  facts,  and  the  said  fraud,  that 
*  is,  the  said  facts  constituting  the  said  fraud,  and  the  said 
fraud  constituted  of  the  said  facts,  were  not  brought  to  the 
knowledge  of  the  plaintiff  until  within  three  months  before 
the  action  was  brought.  The  facts  so  found  by  the  referee, 
both  as  to  the  transfer  and  the  concealment,  are  directlv 
within  the  issues  raised  by  the  pleadings.  The  referee  does 
not  find  that  there  was  no  negligence  or  laches  on  the  part  of 
the  plaintiff  in  coming  to  the  knowledge  of  the  facts  so  found, 
and  which  constitute  the  fraud,  nor  does  he  find  specifically 
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that  the  concealment  was  the  reason  why  such  facts  and  such 
fraud  were  not  sooner  brought  to  the  knowledge  of  the 
plaintiff.  But,  after  the  plaintiff  had  shown,  to  the  satisfac- 
tion of  the  referee,  that  the  facts  and  the  fraud  existed  and 
were  concealed  by  the  defendant,  and  that  the  plaintiff  did 
not,  in  fact,  know  of  the  facts  or  the  fraud  until  within  three 
months  before  the  suit  was  brought,  the  burden  was  upon  the 
defendant  to  show  affirmatively,  to  the  satisfaction  of  the 
referee,  that  there  was  negligence  or  laches  on  the  part  of  the 
plaintiff  in  coming  to  such  knowledge.  Such  negligence 
might  have  been  equivalent  to  actual  knowledge.  In  this 
view,  the  finding  as  to  the  want  of  knowledge  must  be  ac- 
cepted as  equivalent  to  a  finding,  not  only  that  there  was 
such  want  of  knowledge,  but  that  the  absence  of  the  knowl- 
edge was  not  due  to  negligence  or  laches  on  the  part  of  the 
plaintiff.  Especially  is  this  so,  in  view  of  the  4th  assignment 
of  error,  before  recited,  and  of  the  fact  that  the  defendant 
put  in,  before  the  referee,  evidence  which  it  is  contended  by 
his  counsel  proved  the  truth  of  the  allegation  in  said  4th 
assignment  of  error,  as  to  what  the  plaintiff  had  learned,  and 
when,  and  its  effect  in  law. 

These  considerations  show  that  the  case  is  brought  directly 
within  the  ruling  in  Bailey  v.  Glover,  and  that  the  statute  of 
limitation  relied  on  is  no  bar  to  the  action.  The  answer  sets 
up,  that  the  alleged  causes  of  action  did  not  accrue  to  the 
plaintiff'  within  two  years  next  previous  to  the  commencement 
of  the  action.  The  4th  assignment  of  error  contains  the 
same  allegation.  The  facts  found  by  the  referee  show,  that 
the  plaintiff  is  not  precluded  from  maintaining  the  action,  by 
reason  of  its  not  having  been  commenced  within  two  years 
after  the  27th  of  October,  1874,  which  was  the  date  of  the 
assignment  to  the  assignee  in  bankruptcy,  and,  therefore,  the 
date  when  the  cause  of  action  accrued  to  the  assignee.  The 
report  of  the  referee  finds,  that  the  plaintiff  is  not  precluded 
from  maintaining  the  action  by  reason  of  its  not  having  been 
commenced  within  two  years  from  the  transfer  by  the  bank- 
rupts.   The  cause  of  action  did  not  accrue  to  the  assignee, 
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within  the  meaning  of  the  statute  of  limitation,  until  the 
assignee  received  his  assignment. 

The  foregoing  observations  dispose  of  the  3d  assignment 
of  error.  Whether  the  referee  did,  or  did  not,  disregard  cer- 
tain specific  evidence,  in  finding  any  of  the  facts  stated  in  his 
report,  is  a  matter  which  this  Court  cannot  inquire  into,  or 
review,  on  this  writ  of  error.  So,  also,  as  to  the  4th  assign- 
ment of  error,  this  Court  cannot  inquire  whether  the  evidence 
does,  or  does  not,  show  the  fact  alleged  in  said  assignment. 
The.  same  is  true  as  to  the  5th  assignment  of  error,  in  so  far 
as  it  complains  that  the  referee  fails  to  find  at  all  as  to  a  cer- 
tain fact.  This  Court  cannot  examine  that  complaint.  The 
referee  has  found  affirmatively  facts  which  uphold  his  2d 
conclusion  of  law.  The  fact  of  payment  to  the  bankrupts  is 
merged  in  the  facts  found. 

No  other  questions  remain  to  be  considered  except  those 
which  arise  on  the  exceptions  stated  in  the  record  as  taken  in 
the  course  of  the  trial  before  the  referee. 

(1.)  A  witness  for  the  plaintiff  was  asked,  whether  the 
bankrupts,  within  a  few  months  prior  to  their  failure,  made 
any  statements  to  him  concerning  their  intended  failure, 
and,  if  so,  what.  The  defendant  objected  to  the  question,  as 
calling  for  hearsay  evidence  and  evidence  that  was  irrelevant, 
immaterial  and  incompetent.  The  objection  was  overruled 
and  the  answer  was,  that  the  bankrupts  proposed  to  him  to 
take  a  lot  of  liquors,  go  to  Michigan,  sell  them  at  wholesale 
and  break  down  in  the  operation,  and  that  would  be  an  excuse 
for  them  to  break  down,  and  then  all  three  would  go  thirds 
in  the  profits ;  that  they  afterwards  made  a  like  proposal  to 
him  in  regard  to  going  to  Tonawanda ;  that  they  commenced 
making  these  offers  in  the  fall  of  1873 ;  and  that  they  made 
the  last  offer  to  him  on  the  6th  of  June,  1874,  the  same 
month  in  which  they  failed.  The  complaint  alleges,  that  the 
transfers  of  the  whiskey  and  the  wagon  were  made  by  the 
bankrupts  and  received  by  the  defendant,  -with  the  intent 
and  in  pursuance  of  a  scheme  and  conspiracy  between  the 
bankrupts  and  the  defendant,  to  hinder,  delay  and  defraud  the 
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creditors  of  the  bankrupts,  by  putting  it  out  of  the  power  of 
such  creditors  to  reach  by  process  of  law  the  property  of  the 
bankrupts,  and  that  such  transfers  were,  in  fact,  fraudulent 
and  void  as  against  the  creditors  of  the  bankrupts  and  as 
against  the  plaintiff,  as  their  assignee  in  bankruptcy.    These 
allegations  are  denied  by  the  answer.     The  case  made  does 
not  set  forth  all  the  evidence  given  before  the  referee,  but 
only  parts  of  it.     It  states,  that  the  plaintiff  produced  differ- 
ent witnesses  who  gave  evidence  tending  to  prove  the  issues 
on  his  part,  and  that  the  plaintiff  gave  evidence  tending  to 
show  that  the  whiskey  and  the  wagon  were  transferred  to 
and  received  by  the  defendant  in  fraud  of  the  creditors  of 
the  bankrupts  and  of  the  bankrupt  Act.     The  statement,  in 
the  case,  that  the  .plaintiff  produced  different  witnesses  who 
gave  evidence  tending  to  prove  the  issues  on  his  part,  is  the 
iirst  statement,  in  order  of  time,  in  the  case,  as  to  the  giving 
of  any  evidence,  except  an  admission  as  to  the  proceedings  in 
bankruptcy.    What  such  evidence  was  does  not  appear.    It 
was  evidence  tending  to  prove  the  issues.     One  issue  was  the 
conspiracy  between  the  bankrupts  and  the  defendant.     An- 
other issue  was  the  insolvency  of  the  bankrupts  at  the  time 
of  the  transfers  to  the  defendant.     Another  issue  was  the 
purpose  of  the  bankrupts,  in  making  such  transfers,  to  violate 
the  provisions  of   the  bankruptcy  Act.     The  evidence  ob- 
jected to  was  relevant  to  the  first  and  third  of  these  issues. 
It  tended  to  show  a  conspiracy  between  the  bankrupts  and 
others  to  defraud  their  creditors,  to  which  conspiracy  the  de- 
fendant afterwards  became  a  party.    The  case  shows  much 
other  evidence  of  such  conspiracy.    It  is  true,  that  the  declar- 
ations of  the  bankrupts,  objected  to,  did  not  relate  to  the 
particular  whiskey  sued  for  in  this  suit.    But,  the  common 
object  of  the  bankrupts  and  of  all  with  whom  they  conspired, 
including  the  defendant,  was  to  defraud  the  creditors  of  the 
bankrupts.    Necessarily,  while  the  bankrupts  dealt  with  all 
their  property,  one  transferee  would  deal  only  with  one  piece 
of  property,  and  another  with  another.     But,  the  object  was 
a  common  one  with  the  bankrupts  and  all  the  transferees  and 


FEBRUARY,  1870.  547 


Tyler  t.  Angevine. 


conspirators.  Nor  is  it  of  consequence  that  the  particular 
declarations  now  under  consideration  were  in  reference  merely 
to  proposed  acts  of  fraud  which  may  not  have  been  consum- 
mated in  the  particulars  proposed.  The  proposed  acts  were 
sui  generis  with  those  committed  by  the  defendant.  It  must 
be  assumed,  from  the  statement  in  the  case,  that  a  foundation 
was  first  laid,  by  proof,  sufficient  in  the  opinion  of  the  referee 
to  establish  prima  facie  the  fact  of  the  conspiracy  alleged  in 
the  complaint.  That  being  so,  every  declaration  of  the  bank- 
rupts in  reference  to  the  common  object  before  mentioned  is 
admissible  in  evidence.  It  makes  no  difference  at  what  time 
the  defendant  joined  the  conspiracy.  Every  one  who  enters 
into  a  common  design  is  generally  deemed,  in  law,  a  party  to 
every  act  which  has  before  been  done  by  the  others,  in  fur- 
therance of  the  common  design  ;  and  this  rule  extends  to 
declarations.  (1  Greerdeafs  Ev.,  §  111.)  But,  the  evidence 
also  tended  to  show,  from  the  mouths  of  the  bankrupts  them- 
selves, their  purpose  and  intent  in  their  transactions  with  the 
defendant,  by  showing  the  proposals  of  fraud  in  the  same 
direction,  which  they  were  making  down  to  a  date  subsequent 
to  the  transfer  of  the  whiskey  to  the  defendant,  and  for  some 
months  before  such  transfer.  Such  evidence  was  competent. 
( United  States  v.  36  Barrels,  7  Blotch/.  C.  0.  B.,  469 ;  Wood 
v.  United  States,  16  Peters,  342,  361;  Taylor  v.  United 
States,  3  Howard,  197 ;  Buckley  v.  United  States,  4  Id.,  251.) 
On  an  inquiry  as  to  the  state  of  mind,  sentiments  or  disposi- 
tions of  a  person  at  a  particular  period,  his  declarations  and 
conversations  are  admissible.    (1  Greerdeafs  Ev.,  §  108.) 

(2.)  The  foregoing  views  apply  to  the  ofter  of  one  of  the 
bankrupts,  during  the  same  period  of  time,  to  convey  his 
farm  to  the  same  witness,  upon  the  understanding  that  he  was 
to  pay  nothing  for  it ;  and  to  the  representations  the  bank- 
rupts made,  in  March,  1874,  as  to  their  pecuniary  condition, 
whereby  they  obtained  goods  on  credit,  for  which  they  never 
paid. 

(3.)  The  evidence  as  to  the  large  purchases,  by  the  bank- 
rupts, of  goods  on  credit,  during  the  fall  and  winter,  in  con- 
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nection  with  evidence  as  to  the  manner  in  which  they  dis- 
posed of  such  goods,  was  competent,  as  showing  the  nature 
and  extent  of  the  fraudulent  scheme  of  which  the  transac- 
tions with  the  defendant  formed  a  part. 

(4.)  It  was  proper  to  show  that  the  bankrupts,  by  deeds 
made  between  May  24th,  1874,  and  June  6th,  1874,  conveyed  # 
certain  real  estate,  in  connection  with  further  evidence  which 
tended  to  show  that  those  deeds  conveyed  all  the  real  estate 
to  which  either  of  the  bankrupts  had  title  at  that  time.  This 
was  evidence  tending  to  show  the  general  scheme  of  fraud. 

(5.)  Evidence  of  propositions  for  the  fraudulent  transfer 
of  goods,  made  by  one  of  the  bankrupts,  was  competent,  as 
against  the  defendant,  in  a  civil  suit  like  this.  The  conspir- 
acy being  proved,  the  declarations  of  each  conspirator  are 
admissible. 

(6.)  There  can  be  no  objection  to  the  plaintiffs  testimony 
as  to  what  property  of  the  bankrupts  he  found,  as  assignee. 

(7.)  It  was  competent  to  prove,  by  one  of  the  bankrupts, 
what  capital  and  property  they  had  when  they  went  into 
business,  and  the  condition  of  the  property,  and  how  they 
raised  money  to  start  the  business,  and  what  was  the  condi- 
tion of  their  business  in  the  fall  of  1873,  and  what  they  did, 
at  that  time,  to  relieve  themselves  from  embarrassment,  and 
that,  after  they  knew  they  were  insolvent  and  would  have  to 
suspend,  they  bought  goods  largely,  on  a  credit  of  from  4  to 
6  months,  and  shipped  away  the  greater  part,  and  failed  with 
an  indebtedness  of  $44,000  and  a  stock  on  hand  of  only  from 
$4,000  to  $6,000.  All  this  went  to  show  the  character  of  the 
conspiracy  which  the  defendant  joined. 

(8.)  It  was  competent  to  show  the  transaction  with  the  de- 
fendant as  to  the  50  barrels  of  whiskey,  prior  to  the  one  as  to 
the  10  barrels  in  suit,  as  tending  to  characterize  the  latter. 

(9.)  It  was  not  error  to  excuse  the  bankrupt,  on  the 
ground  of  personal  privilege,  from  answering  the  question  as 
to  whether  the  defendant  paid  the  bankrupts  for  the  ten  bar- 
rels, on  the  ground  that  it  might  criminate  him  to  answer,  he 
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being  under  indictment  for  patting  goods  out  of  the  way  to 
defraud  creditors. 

(10.)  It  was  proper  to  show  the  transfer  of  a  patent  by 
the  bankrupts,  May  30th,  1874,  as  part  of  the  carrying  out  of 
the  conspiracy  to  which  the  defendant  became,  a  party. , 

(11.)  There  is  no  valid  objection  to  the  testimony  as  to  the 
note  given  to  Thayer  in  May,  1874,  as  it  is  part  of  the  his- 
tory of  the  bankrupts'  transactions  after  the  inception  of  the 
frauds. 

(12.)  The  deed  of  his  farm  by  one  of  the  bankrupts,  in 
September,  1873,  was  not  incompetent,  as  the  frauds  seem  to 
have  had  their  inception  about  that  time.  It  is  no  valid  ob- 
jection that  the  grantee  in  such  deed  is  not  a  -party  to  this 
suit,  nor  that  the  deed  was  an  act  of  only  one  of  the  bank- 
rupts. 

(13.)  The  testimony  of  the  plaintiff  as  to  the  time  when 
he  first  learned  the  facts  relative  to  the  transfer  of  the  prop- 
erty in  question,  and  to  the  sham  payment  for  the  whiskey, 
was  competent  under  the  law  as  to  the  statute  of  limitation. 

(14.)  It  was  proper  to  exclude  such  parts  of  the  prior 
deposition  in  bankruptcy  of  the  witness  Jacob  Shell,  as  his 
attention  had  not  been  called  to  on  his  examination  in  this 
suit,  as  the  former  deposition  is  stated,  in  the  case,  to  have 
been  offered  by  the  defendant  with  a  view  to  contradict  the 
testimony  of  the  witness  given  in  this  suit  and  to  affect  his 
credibility. 

No  error  is  found  in  the  record,  and  the  judgment  below 
is  affirmed,  with  costs. 

N.  Morey,  for  the  plaintiff. 

Horatio  N.  Cfrijith,  for  the  defendant. 
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Edwin  W.  Bullinger  vs.  Joseph  Mackey.     In  Equity. 

A  compilation  of  information  respecting  railroads,  Ac,  is  a  proper  subject  of  a 
copyright. 

The  fact  that  the  plan,  arrangement  and  combination  of  a  copyrighted  work 
originated  in  the  brain  of  its  author,  may  be  proved  by  some  other  person 
than  such  author. 

The  defendant's  compilation  in  this  case  held  not  to  have  been  copied  from  that 
of  the  plaintiff. 

A  compilation  made  from  original  sources  is  a  new  work. 

The  plaintiff's  method  of  imparting  information  in  his  compilation,  employed 
by  the  defendant,  held  not  to  have  been  new  with  the  plaintiff  or  to  have  in- 
volved invention,  although  the  plaintiff  had,  for  the  first  time,  aggregated 
various  methods,  each  of  which  had  been  used  before. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  February  8th,  1879.) 

Benedict,  J.  This  is  a  suit  in  equity  for  damages  and  an 
injunction  by  reason  of  an  alleged  infringement  by  the  de- 
fendant of  a  copyright  of  the  plaintiff.  The  bill  avers,  that, 
heretofore  and  before  the  26th  day  of  March,  1870,  the 
plaintiff  was  the  proprietor  of  a  certain  book,  the  title 
whereof  was  "Supplement  to  the  Counting  House  Mon- 
itor ; "  that,  in  the  year  1872,  he  published  his  book,  re- 
vised and  amended,  under  the  title,  "  Monitor  Post  Office, 
Banking  and  Shippers'  Guide ; "  that,  in  1873,  he  revised  and 
amended  and  published  his  said  book  under  the  title,  "  The 
Monitor  Post  Office,  Telegraph,  Express  and  Shipping  Guide 
for  the  United  States  and  Canada ; "  and  that,  in  1876,  he  re- 
vised aqd  amended  and  published  his  said  b#ook,  (designated,  in 
this  case,  plaintiff's  exhibit  H,)  under  the  title,  "  The  Monitor 
Guide  to  Post  Office  and  Railroad  Stations  in  the  United 
States  and  Canada,  with  shipping  directions  by  express  and 
freight  lines.  A  supplement  to  the  Counting  House  Moni- 
tor." These  books  the  plaintiff  asserts  have  a  value  by  reason 
of  certain  peculiarities  of  structure  and  the  mode  of  using  ar- 
bitrary signs  and  figures,  and  he  ijyers  that  the  said  plan,  com- 
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bination,  arrangement  and  peculiarity  of  structure  were  the 
original  work  of  the  plaintiff,  and  that  the  exclusive  right 
thereto  belongs  to  him.     In  regard  to  each  of  said  publica- 
tions, the  bill  avers  due  performance  of  all  the  acts  required 
by  statute  to  be  performed  to  secnre  a  copyright  thereof, 
as  to  which  there  is  no  controversy.     The  bill  then  charges, 
that  the  defendant,  in  February,  1877,  published  a  book,  (de- 
signated, in  this  case,  defendant's  exhibit  J),  entitled,  "Mackey's 
Shippers'  Guide,  or  Mackey's  Guide  to  all  the  Express,  Tele- 
graph, Money  Order  and  Post  Offices  in  the  United  States  and 
Canada,  with  a  complete  list  of  all  Railroads,  their  length, 
starting  point  and  terminus,  giving  each  station  and  by  what 
road  it  is  reached,  and,  in  addition,  shows  what  express  and 
freight  lines  will  deliver  goods  to  all  the  above  points."     This 
book,  the  plaintiff  avers,  is  copied  and  printed  from  the  books 
of  the  plaintiff  described  in  the  bill,  and  is  an  infringement 
on  the  plaintiff's  said  copyright,  in  that  it  is,  in  all  respects, 
identical  with  the  plaintiff's  books,  in  the  plan,  combination, 
arrangement  and  method  of  imparting  the  same  information. 
The  defendant,  in  his  answer,  denies  that  his  book  was  copied 
from  the  plaintiff's  books.  He  also  denies  that  the  plan,  combi- 
nation, arrangement  and  peculiarities  of  structure  displayed 
in  the  plaintiff's  books  are  the  original  work  of  the  plaintiff, 
or  that  he  is  entitled  to  the  exclusive  right  to  use  the  same. 
He  further  avers,  that,  since  1862,  he  has  published  period- 
icals containing  information  of  the  same  character  as  that 
contained  in  the  plaintiff's  work;   that  all  the  information 
contained  in  the  plaintiff's  books  had  been  given  to  the  pub- 
lic in  substantially  the  same  form  by  other  publications,  in- 
cluding those  of  the  defendant,  prior  to  the  publication  of 
the  plaintiff's  works,  and  that  the  plan,  arrangement  or  com- 
bination of  matters  in  the  plaintiff's  books  were  not  new,  nor 
were  the  materials  contained  in  them  brought  together  in  a 
new  form  for  the  first  time  by  the  plaintiff,  but  the  same  had 
been  given  to  the  public  in  substantially  the  same  form,  in 
certain  prior  publications  designated  in  the  answer.    Testi- 
mony having  been  taken  upon  the  issue  thus  raised,  it  was 
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referred  to  a  master  to  report  to  the  Court,  among  other 
things,  "  the  identity,  if  any,  and  in  what  particulars,  of  plan, 
arrangement,  combination  of  materials  and  the  method  of  im- 
parting instruction,  between  complainant's  exhibit  H,  and 
defendant's  exhibit  J ;  also,  the  identity,  if  any,  and  in  what 
particulars,  of  plan,  combination  of  materials,  arrangement 
and  the  methods  of  imparting  information,  between  the  com- 
plainant's publication  set  forth  in  the  bill,  and  such  of  the 
publications  set  forth  in  the  answer  as  may  appear  to  have 
been  made  prior  to  the  date  of  complainant's  copyright,  in 
the  respect,  if  any,  where  exhibits  H  and  J  shall  be  found  to 
be  identical."  The  master  reported,  among  other  things,  the 
following  conclusions  of  fact :  u  Complainant's  exhibit  H  and 
defendant's  exhibit  J,  are  identical  in  the  following  particu- 
lars of  plan,  viz. :  There  are  compilations  of  tables  or  lists 
which  show  how  to  ship  goods  from  New  York  to  any  place 
that  is  a  railroad  fetation  or  post  office  in  the  United  States  or 
the  dominion  of  Canada,  by  railroad,  express  line  or  freight 
line.  They  are  identical  in  the  following  particulars  of 
arrangement,  viz. :  They  are  in  two  general  divisions,  cover- 
ing the  United  States  and  the  dominion  of  Canada.  In  the 
first  general  division  are  title  pages,  publisher's  notice  and 
explanations,  list  of  railroads  in  the  United  States,  list  of 
places  in  the  United  States,  but  not  arranged  in  identically 
the  same  way.  In  the  second  general  division  are  list  of 
places  in  the  dominion  of  Canada,  alphabetically  arranged. 
Shipping  directions  upon  the  last  leaf  of  both.  They  are 
identical  in  the  following  particulars  of  combination,  of  ma~ 
terials :  The  lists  of  railroads  in  each  division  are  arranged  al- 
phabetically, with  numbers  for  reference  set  against  each 
name,  but  not  the  same  numbers.  In  the  list  of  places  are 
combined  the  name  of  the  place;  the  county  in  which  it  is; 
the  railroad,  by  reference  number,  upon  which  it  is;  if  it  be 
on  a  railroad,  the  name  or  abbreviation  thereof ;  the  express 
company  by  which  it  may  be  reached ;  the  names  of  post  of- 
fices are  in  roman  type ;  the  names  of  railroad  stations,  not  post 
offices,  are  in  italic  type ;  money  order  post  offices  are  marked 
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by  a  star ;  county  Beats,  in  some  cases,  are  marked  by  letters  c.  li. 
These  combinations  are  made  in  the  second  division  alphabet- 
ically, for  the  whole  dominion.  Upon  each  page  of  the  body 
of  the  work,  in  both  divisions,  are  given  explanations  of  the 
signs  used,  and  references  to  other  pages  of  the  work.  They 
are  identical  in  the  following  particulars  of  their  method  of 
imparting  information :  They  give  information  of  the  county 
and  State  in  which  any  given  place  is  located,  the  express 
lines  from  New.  York  by  which  it  may  be  reached,  and  the 
railroad,  by  reference  numbers,  on  which  it  is  a  station,  if  it 
be  on  a  railroad,  by  arranging  the  names  and  numbers  in  cor- 
responding columns,  but  not  in  identically  the  same  form  of 
arrangement.  They  give  information  whether  a  place  is  or  is 
not  a  money  order  post  office,  by  placing  a  star  against  the 
names  of  places  that  are  such  post  offices.  They  give,  in 
some  cases,  information  whether  places  are  county  seats,  by 
placing  the  letters  c.  h.  against  their  names.  They  give  in- 
formation whether  a  place  is  or  is  not  a  railroad  station  as 
well  as  a  post  office,  by  putting  the  names  of  such  stations  as 
are  not  also  post  offices  in  italic  type.  They  give  generally, 
but  not  in  all  cases,  a  reference,  upon  each  page  of  list  of 
places,  to  other  pages  where  other  directions  how  to  ship 
goods  for  those  places  are  given.  They  give  information 
about  freight  lines,  grouped  by  States."  The  master  further 
reported  as  follows :  "All  the  particulars  of  plan,  arrange- 
ment, combination  of  materials  and  method  of  imparting  in- 
formation, as  above  described  by  him,  are  not  found  in  any 
one  of  the  prior  publications  set  up  in  the  answer.  In  no 
one  of  said  prior  publications  is  there  the  identical  plan  above 
described  by  him,  and  found  in  the  plaintiff's  exhibit  H,  and  the 
defendant's  exhibit  J.  In  one  of  said  prior  publications,  viz.: 
Teller's  American  Shipping  Express  Guide,  there  is  the  same 
general  arrangement  as  described  by  him  and  found  in  plaint- 
iffs exhibit  H  and  defendant's  exhibit  J.  Many  of  such 
prior  works  contain  lists  of  places  arranged  alphabetically,  as 
in  exhibit  H,  but  in  none  are  there  the  same  lists  or  the  same 
arrangement  of  places  in  the  list.     Some  of  said  prior  works 
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contain  lists  of  railroads  alphabetically  arranged,  with  refer- 
ence numbers,  others  contain  lists  of  places,  combining  name 
of  place,  county,  railroad  (but  not  by  reference  numbers)  and 
express,  but,  in  some  cases,  the  express  line  on  which  it  or  its 
nearest  railroad  station  is  located  is  not,  as  in  the  plaintiff's 
book,  the  express  that  carries  goods  from  New  York.  Some 
of  said  prior  publications  convey  the  same  information  con- 
veyed by  the  plaintiffs  work,  but  by  a  different  method.  In 
some  of  the  prior  publications  money  order  post  offices  are, 
as  in  the  plaintiffs  work,  indicated  by  a  star  or  some  equiv- 
alent sign  ;  in  some  a  county  seat  is  indicated  by  the  letters 
c.  h.  Many  of  the  prior  publications  contain  list  of  places,  of 
post  offices,  of  railroads,  of  freight  lines,  alphabetically  ar- 
ranged. Many  group  their  information  by  States.  These 
prior  publications  were'published  for  some  part  or  parts  of 
the  same  general  purpose  as  the  complainant's  exhibit  H  and 
the  defendant's  exhibit  J,  and  contain  some  part  or  parts  of 
the  same  information,  but  not  in  the  same  form  or  arrange- 
ment or  combination  of  materials,  in  any  case." 

To  this  report  of  the  master  various  exceptions  were 
taken,  and  the  case  was  brought  to  a  hearing  upon  such  ex- 
ceptions, and  the  pleadings  and  proofs,  at  the  same  time. 
Owing  to  the  restricted  form  of  the  order  of  reference,  the 
master's  report  does  not  cover  all  the  questions  of  fact  neces- 
sary for  a  disposal  of  the  case.  As  far  as  it  goes,  however, 
upon  the  evidence,  it  must  be  deemed  conclusive  of  the  facts 
stated  therein.  The  other  questions  of  fact,  and  the  ques- 
tions of  law  applicable  thereto,  are  now  to  be  determined  by 
the  Court. 

In  regard  to  the  exceptions,  it  is  sufficient,  therefore,  to 
say,  that  I  see  no  reason  to  differ  with  the  master  as  to  any  of 
his  conclusions  of  fact,  and  none  of  the  exceptions  appear  to 
be  well  taken. 

In  disposing  of  the  questions  raised  by  the  answer,  it  will 
be  convenient  to  notice,  first,  the  point  made  by  the  defend- 
ant, that  the  plaintiff's  work  cannot  be  a  subject  of  copyright, 
because  not  within  the  scope  of  the  provision  of  the  Constitu- 
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tion  which  grants  the  power  "to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their  respective  writings 
and  discoveries."  Upon  this  point,  it  is  sufficient  to  say,  that 
I  am  unable  to  find  a  substantial  distinction  between  the 
plaintiff's  works,  and  those  works  that  in  other  cases  have 
been  adjudged  to  be  within  the  scope  of  the  Constitution  and 
the  copyright  laws,  such  for  instance  as  maps,  "The  Adver- 
tiser's and  Collector's  Chart,"  hereafter  referred  to,  "The 
Ladies'  Chart  for  cutting  dresses  and  basques  for  ladies." 
{Drury  v.  Ewiny^  1  Bond^  541.) 

I  next  notice  the  point  made,  that  the  plaintiff  has  not 
produced  proper  evidence  to  6how  himself  the  author  or 
proprietor  of  his  works,  within  the  meaning  of  the  copyright 
laws.  The  argument  here  is,  that  no  one  but  the  plaintiff 
himself  can  legally  establish  the  fact  that  the  plan,  arrange- 
ment and  combination  of  his  works  originated  in  his  brain. 
But,  there  is  evidence  showing  that  the  plaintiff,  by  his  own 
labor  and  that  of  persons  employed  by  him,  and  working 
under  his  direction,  gathered  together  from  various  original 
sources  the  material  of  his  book;  that  the  manuscript  in 
which  the  matter  was  arranged  was  partly  in  his  handwrit- 
ing ;  and  that  from  the  manuscript  the  work  was  printed  for 
him  at  his  expense.  It  was  not  necessary  that  these  acts  of 
the  plaintiff  should  be  proved  by  the  testimony  of  the  plaint- 
iff. The  testimony  of  any  person  who  saw  them  done  is  pri- 
mary and  direct  evidence  of  their  having  been  done,  and,  in  the 
absence  of  any  testimony  to  the  contrary,  established  the  fact 
that  the  plaintiff  gathered  together  the  information  conveyed 
by  his  book,  arranged  that  information  as  it  appears  in  the 
book,  and  caused  it  to  be  printed  in  that  form.  The  acts  of 
the  plaintiff  thus  proved  to  have  been  done  in  preparing  his 
work  are  those  of  a  compiler.  A  compiler  is  an  author,  within 
the  meaning  of  the  Constitution  and  the  copyright  laws. 

A  more  important  question  is  raised  by  the  averment  in 
the  bill,  that  the  defendant's  book,  exhibit  J,  was  copied  from 
the  books  of  the  plaintiff.    If  this  averment  has  been  proved, 
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the  defendant  has  infringed  upon  the  plaintiffs  copyright ; 
for,  it  is  not  to  be  doubted,  that  the  plaintiff  acquired  the 
right  to  prevent  any  person  from  appropriating  the  fruits  of 
his  labor,  by  making- a  transcript  of  his  book,  without  any 
other  skilled  labor  or  expense  than  that  involved  in  making 
and  publishing  the  copy,  and  it  is  equally  true,  that  a  copy  so 
made  would  infringe  upon  the  plaintiff's  copyright,  notwith- 
standing it  might  appear  that  colorable  alterations  had  been 
introduced  into  the  copy,  for  the  purpose  of  disguising  the 
fact  that  the  work  was  but  a  transcript.  But,  the  evidence 
wholly  fails  to  support  the  averment  that  the  defendant's 
book  is  copied  from  the  plaintiff's  books.  Notwithstanding 
the  similarity  between  the  plaintiff's  exhibit  H  and  the  de- 
fendant's exhibit  J,  which  the  master  has  pointed  out,  it  is 
impossible  to  find  that  the  only  labor  expended  by  the  de- 
fendant was  that  of  making  a  transcript  of  the  plaintiff's 
book.  Here,  the  character  and  object  of  the  works,  as  well 
as  their  subject-matter,  must  not  be  overlooked. .  When  these 
features  are  considered,  it  is  very  easy  to  see  how  two  works 
of  this  character  may  be  as  similar  as  the  master  has  found 
these  to  be,  and  yet  the  one  not  a  transcript  from  the  other. 
The  points  of  similarity  found  by  the  master  may  well  have 
arisen  from  the  character  of  the  publication,  the  object  in- 
tended to  be  served,  and  the  nature  of  the  information  sought 
to  be  conveyed;  and  there  are  many  points  of  difference. 
The  master  was  not  required  to  report  the  points  of  difference 
between  the  conflicting  publications,  but  many  such  are  ob- 
vious from  an  inspection  of  the  two  books,  plaintiff's  exhibit 
II  and  defendant's  exhibit  J.  Among  other  differences  may 
be  noticed  the  general  appearance  of  the  books,  and  their  title 
pages.  In  these  respects  they  are  so  dissimilar,  that  it  would 
be  impossible  for  any  intelligent  person  to  mistake  the  one 
for  the  other.  Evidently,  there  was  no  effort  on  the  part  of 
the  defendant  to  impose  upon  the  public,  by  issuing  a  book 
similar  in  appearance  to  the  plaintiff's  books.  The  two  books 
do  not  convey  the  same  information.  To  notice  one  instance, 
the  defendant's  list  of  railroads,  under  the  letter  A,  contains 
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25*  main  lines,  while  the  plaintiffs  list,  under  letter  A,  gives 
bnt  14  lines.  The  lists  of  railroads  are  not  identical  in  the 
names  given.  The  defendant,  in  his  table,  gives  the  starting 
point  and  termination  of  each  railroad,  with  its  length,  while 
the  plaintiffs  table  gives  no  such  information.  The  plaintiff 
arranges  his  list  of  post  offices  and  railroad  stations  for  each 
division  alphabetically,  while,  in  the  defendant's  book,  post 
offices  and  railroads  are  arranged  alphabetically,  by  States. 
This  is  a  very  substantial  difference,  sufficient,  I  apprehend, 
in  some  cases,  to  determine  a  choice  between  the  two  books. 
In  the  plaintiffs  books,  the  information  respecting  freight 
lines  is  given  in  a  place  by  itself,  to  which  reference  is  made 
on  each  page  of  the  table.  In  the  defendant's  book,  informa- 
tion of  the'same  character,  but  not  the  same  information,  is 
conveyed  by  inserting  in  the  tables  a  list  of  reference  num- 
bers, by  which  reference  is  made  to  certain  freight  lines  given 
at  the  bottom  of  each  page  of  the  tables.  .  The  directions  for 
shipping  freight  are  wholly  dissimilar  in  the  two  books.  The 
method  of  numbering  the  railroads  is  not  the  same  in  both 
books,  nor  are  reference  numbers  nsed  according  to  the  same 
6ystem.  According  to  the  system  of  the  plaintiff's  books, 
each  main  line  of  railroad  is  given  its  reference  number,  and 
to  each  line  that  is  a  branch  of  a  main  line,  is  given  the  num- 
ber of  its  main  line,  with  a  "superior"  number  attached 
thereto,  whereby  it  is  indicated  that  the  line  is  a  branch  of 
such  main  line.  In  the  defendant's  book,  both  main  line  and 
branch  lines  of  said  roads  are  numbered  continuously.  These 
are  not  mere  colorable  differences,  made  for  the  purpose  of 
concealing  a  literary  piracy,  but  they  are  substantial,  and  for- 
bid the  conclusion  that  the  defendant  has  copied  the  plaintiffs 
books.  Moreover,,  there  is  direct  evidence,  uncontradicted, 
showing  that  the  defendant's  book  was  compiled  by  him  from 
original  sources  of  information,  by  the  exercise  of  labor  and 
skill  of  his  own,  and  the  expenditure  of  his  money,  and  was 
not  made  by  transcribing  from  the  plaintiff's  book  the  infor- 
mation there  collected. 

In  regard  to  the  defendant's  use  of  reference  numbers 
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attached  to  a  list  of  railroads,  and  set  opposite  the  names*  of 
towns,  in  the  list  of  towns,  to  indicate  the  railroad  by  which 
that  town  can  be  reached,  I  think  it  may  properly  be  inferred, 
from  the  facts  proved,  that  the  nse  of  this  method  in  the 
plaintiffs  book,  exhihit  H,  suggested  to  the  defendant  its 
nse  in  his  book,  exhibit  J.  But  it  is  not  sufficient  to  show 
that  it  may  have  been  suggested  by  the  plaintiff's  work. 
(Emerson  v.  Daviesj  3  Story,  768,  787.)  It  must  also  appear 
that  it  was  new  and  original  with  the  plaintiff.  Here  the 
contrary  appears,  for  the  same  system  is  found  in  actual  use, 
in  connection  with  a  list  of  railroads,  in  "The  Travellers* 
Official  Guide,"  published  in  1871,  defendant's  exhibit  10. 

Upon  the  evidence,  therefore,  it  cannot  be  held  that  the 
defendant's  book  is  a  copy  of  the  plaintiff's  books,  within  the 
meaning  of  the  copyright  laws.  In  such  cases,  each  new 
compilation,  where  it  is  the  result  of  labor  devoted  to  gather- 
ing from  original  sources,  and  to  arranging  in  *  convenient 
form,  facts  open  to  be  published  by  any  one,  is  a  new  work. 
The  one  compiler  is  as  much  entitled  to  the  fruit  of  his  labor 
as  the  other  to  the  fruit  of  his,  and  both  are,  by  the  copy- 
right laws,  protected  in  an  equal  degree  against  the  appropri- 
ation of  that  labor  by  one  who  does  not  compile  but  only 
copies. 

Works  of  this  character  appear  to  me  to  stand  upon  very 
much  the  same  footing  with  maps,  of  which  it  is  said,  in 
Emerson  v.  Davies,  (3  Story,  768,  781,)  by  Story,  J. :  "  A 
man  has  a  right  to  the  copyright  of  a  map  of  a  State  or 
county  which  he  has  surveyed,  or  caused  to  be  compiled  from 
existing  materials  at  his  own  expense  of  skill  or  labor  or 
money.  Another  man  may  publish  another  map  of  the  same 
State  or  county,  by  using  the  like  means  or  materials  and  the 
like  skill,  labor  and  expense.  But,  then,  he  has  no  right  to 
publish  a  map  taken  substantially  and  designedly  from  the 
map  of  the  other  person,  without  any  such  exercise  of  skill 
or  labor  or  expense."  "What  has  been  already  said  disposes 
of  the  charge  in  the  bill  that  the  defendant's  book  is  copied 
from  the  plaintiff's  books. 
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The  remaining  charge  in  the  bill,  demanding  attention,  is, 
that  the  defendant's  book  is,  in  all  respects,  identical  with 
the  plaintiffs  books,  in  the  plan,  combination,  arrangement 
and  method  of  imparting  the  same  information,  and  for  this 
reason  is  an  infringement  on  the  plaintiffs  copyright.  Jt 
appears,  by  the  master's  report,  that  the  defendant's  book  is 
identical  with  the  plaintiffs  books  in  certain  particulars  of 
plan,  combination,  arrangement  and  method  of  imparting  in- 
formation ;  and  it  also  appears,  from  the  proofs,  that,  in  cer- 
tain other  particulars  of  plan,  arrangement  and  method  of 
imparting  information,  the  books  are  wholly  dissimilar  in  the 
information  they  convey.  Now,  it  may  be  conceded  that 
there  is  nothing  in  the  character  of  the  plaintiff's  work  to 
make  it  an  exception  to  the  rule  that  has  been  declared  in 
cases  respecting  other  compilations,  that  "  every  author  of  a 
book  has  a  copyright  in  the  plan,  arrangement  and  combina- 
tion of  his  materials,  if  it  be  new  and  original  in  substance." 
But,  before  the  plaintiff  can  invoke  an  application  of  this 
rule,  he  must  make  it  appear  that  his  book  exhibits  a  substan- 
tially new  and  original  system  of  arranging  material  of  that 
character,  which  system  was  his  own  invention.  This  he  has 
not  been  able  to  do.  Not  every  method  of  arranging  mate- 
rial requires  invention.  No  invention,  in  the  legal  sense, 
would  be  required  to  arrange  a  list  of  names  in  the  reverse 
order  of  the  alphabet,  or  to  indicate  a  relation  between  two 
things  by  placing  them  in  corresponding  columns,  or  to  state 
a  fact  in  a  short  way,  by  attaching  a  star  to  a  name,  or  adding 
the  letters  c.  h.  thereto,  or  by  using  different  styles  of  type. 
None  of  the  methods  of  imparting  information  employed  by 
the  plaintiff,  which  the  master  has  found  also  employed  in 
the  defendant's  book,  involve  invention.  Nor  are  any  of 
them  new  and  original  with  the  plaintiff.  In  this  respect  the 
plaintiff's  case  very  much  resembles  the  case  of  Lawrence  v. 
Cupples^  (9  Pat.  Off.  Gaz.,  254,)  decided  by  Judge  Shepley. 
There,  the  plaintiff  issued  a  monthly  chart,  published  each 
month,  and  containing  information  in  regard  to  a  certain 
class  of  debtors,  which  information  was  conveyed  by  means 
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of  a  list  of  the  debtors  arranged  alphabetically,  with  the  ad- 
dress of  the  debtor,  the  address* of  the  creditor,  the  amount 
of  the  claim,  and,  in  some  instances,  the  discount  at  which 
the  claim  wonld  be  sold  for  cash,  arranged  in  tabular  form. 
The  charge  was,  that  the  defendant,  in  a  work  of  similar 
character,  had  adopted  the  plaintiff's  plan  in  arranging  the 
names  and  residences  of  debtors  and  creditors,  and  in  stating 
the  amounts,  and  in  the  object  and  purposes  of  said  arrange- 
ment. But  the  Court  held,  that,  although  the  plan  or  ar- 
rangement of  a  book  may  be  secured  to  the  author,  if  it  be 
the  product  of  his  own  genius,  there  did  not  seem  to  be  any- 
thing in  the  plaintiffs  work  which  possessed  any  such  novelty 
of  plan  or  arrangement  as  would  preclude  any  other  person 
from  making  and  publishing,  from  his  own  independent 
sources  of  information,  similar  lists.  1  am  of  the  opinion 
that  the  same  conclusion  must  be  reached  in  regard  to  the 
work  of  the  plaintiff.  The  plan,  arrangement  and  method 
adopted  by  the  plaintiff,  as  well  as  by  the  defendant,  is  such 
as  would  naturally,  if  not  necessarily,  occur  to  any  intelligent 
person  intending  to  impart  information  of  this  character. 
These  methods  spring  from  the  necessities  of  the  case  and 
the  character  of  the  information  intended  to  bo  conveyed; 
and  their  use  by  the  defendant  is  not  sufficient  to  constitute 
his  book  a  servile  imitation  of  the  plaintiff's  books.  Not- 
withstanding the  similarity  of  the  methods  visible  in  these 
books,  it  still  remains  true,  that  the  defendant's  book  *'  is  the 
result  of  his  own  labor,  skill  and  use  of  common  materials 
and  common  sources  of  knowledge,  open  to  all  men,  and  the 
resemblances  are  either  accidental  or  arising  from  the  nature 
of  the  subject."  (Story,  J.,  in  Einerson  v.  Davies,  2  Story} 
768, 793.) 

But,  it  is  said  that  the  plaintiff  was  the  first  to  combine 
the  methods  employed  by  him  to  convey  his  information,  and 
is,  therefore,  the  author  of  a  new  combination  of  methods,  to 
which  he  has  the  exclusive  right.  It  is  true,  that,  in  no  single 
prior  publication  is  there  to  be  found  in  use  all  the  methods 
of  conveying  information  employed  by  the  plaintiff  in  his 
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work,  but  each  of  those  methods  has  been  used  before,  and 
none  are  original  with  him.  What  he  has  done  is  to  aggregate 
various  methods,  which,  when  aggregated,  stand  now  collected 
for  the  first  time  on  a  single  page.  This  is  not  like  the  case  of 
the  arithmetic,  (Emerson  v.  Davies,  2  Story •,  768,)  where  a 
plan  of  lessons,  an  arrangement  of  tables  to  illustrate  those 
lessons,  a  gradation  of  examples  to  precede  each  table,  in  such 
manner  as  to  form,  with  the  table,  a  peculiar  appearance  of 
the  page  and  an  illustration  of  the  lessons,  by  attaching  to 
each  example  unit  marks  representing  the  numbers  embraced 
in  the  example,  were  so  combined  as  to  constitute,  in  the 
aggregate,  a  new  method  of  illustrating  the  subject  of  arith- 
metic. Here,  there  is  no  new  combination  of  material,  con- 
stituting a  new  and  original  work.  There  ia  a  use,  perhaps,  a 
combination,  of  old  methods,  but  it  can  scarcely  be  said  that 
a  new  method  of  illustrating  the  subject  has  been  produced. 
I  say  perhaps,  because  it  may  be  doubtful  whether  there  is 
any  just  analogy  between  the  combination  of  methods  made 
by  the  plaintiff  and  a  patentable  combination  of  elements  in 
a  machine.  Besides,  in  regard  to  patentable  combinations 
even,  it.  is  said,  that  "  merely  bringing  old  devices  into  juxta- 
position and  then  allowing  each  to  work  out  its  own  effect 
without  the  production  of  something  novel,  is  not  invention." 
{HaUes  v.  Van  Wormer,  20  Watt.,  353.) 

Again,  if  the  use  of  the  old  methods  selected  by  the 
plaintiff  makes  him  the  author  of  a  new  and  original  combi- 
nation of  materials,  and  hence  the  author  of  a  new  book,  the 
defendant's  position  is  the  same;  for,  he  has  not  selected  the 
Rarae  methods.  His  combination  is,  therefore,  different  from 
that  of  the  plaintiff,  not  colorably,  but  substantially,  different 
and  the  result  a  work  new  and  original  with  him,  to  which  he 
acquired  as  much  right  as  did  the  plaintiff  when  he  adopted 
for  instance,  several  methods  used  in  the  prior  work  of  Teller, 
Ta  hold,  that,  in  any  such  case,  an  exclusive  right  can  be  ac- 
quired to  the  combination  of  methods  employed,  would  be  to 
prevent  any  improvement  in  books  of  the  character. 

My  conclusion,  therefore,  is,  that,  for  the  reasons  above 
Vol.  XV.—  36 
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stated,  the  plaintiff  has  failed  to  show  any  infringement  upon 
his  rights  by  the  defendant,  and  his  bill  must,  accordingly,  be 
dismissed,  with  costs. 

*<9.  J.  Wells  and  Thomas  William  Clarke,  for  the  plaintiff. 

George  W.  Lord  and  Benjamin  F.  Tracy,  for  the  defend- 
ant. 


Babton  P.  Van  Marter 

vs. 

J.  Hobton  Miller  and  others.     In  Equity. 

The  reissued  letters  patent  granted  to  Barton  P.  Van  Marter,  August  17th, 
1869,  on  the  surrender  of  the  original  letters  patent  granted  to  him,  January 
19th,  1869,  for  an  improvement  in  tubs  for  distilling  essential  oils,  in  claiming 
"the  coyer,  when  provided  with  the  rubber  ring,  substantially  as  described/' 
claim  the  arrangement  only  when  the  rubber  ring  is  located  between  the 
cover  and  the  ends  of  the  staves. 

The  construction  of  the  claim  narrowed,  in  view  of  the  state  of  the  art. 

The  claim  does  not  cover  a  device  in  which  a  rim  is  inserted  within  the  tub  a 
short  distance  below  the  top  of  the  staves,  and  is  fastened  to  the  inner  aid« 
of  the  staves,  and  the  rubber  packing  is  placed  upon  such  rim. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  February  8th,  1879.) 

Wallace,  J.  This  is  an  action  for  the  infringement  of  a 
patent  granted  to  the  complainant,  January  19th,  1869,  and  re- 
issued August  17th,  1869,  for  an  improvement  in  tubs  for 
distilling  essential  oils.  In  a  former  suit  brought  in  this 
Court  upon  the  patent,  it  was  decided  by  my  predecessor,  that 
the  complainant's  device  was  a  patentable  improvement,  and 
was  not  anticipated  by  the  devices  theretofore  used,  so  far  aa 
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appeared  from  the  proofs  in  that  case.  It  was  not  necessary, 
however,  for  the  purposes  of  that  case,  to  determine  the  pre- 
cise scope  and  limitations  of  the  several  claims  of  the  patent, 
and  this  was  not  attempted.  It  will  be  necessary,  in  this  case, 
to  define  them  with  precision. 

In  construing  a  patent,  it  is,  first,  pertinent  to  ascertain 
what,  in  view  of  the  prior  state  of  the  art,  the  inventor  has 
actually  accomplished,  and,  this  having  been  found,  such  a 
construction  should  be  given  as  will  secure  the  actual  inven- 
tion to  the  patentee,  so  far  as  this  can  be  done  consistently 
with  giving  due  effect  to  the  language  of  the  specification 
and  claim. 

The  improvement  contemplated  by  the  patentee  consists 
in  the  employment  of  several  devices,  some  of  which  it  is  not 
necessary  to  refer  to  now,  because  their  consideration  is  in  no 
way  involved  in  this  case.  The  particular  improvement  now 
in  question  was  intended  to  remedy  the  difficulties  experi- 
enced in  filling  and  emptying  the  tub  with  the  plant  during 
the  process  of  distilling,  and*  also  to  obtain  a  more  efficient 
joint,  to  prevent  the  escape  of  the  steam  during  the  distilling 
process. 

In  the  tubs  formerly  used,  the  top  of  each  tub  was  closed 
by  a  head  similar  to  a  barrel  head,  but  which  had  an  opening 
and  cover  considerably  less  in  diameter  than  the  head,  and 
which  was  some  two  feet  in  diameter,  through  which  the 
operator  was  obliged  to  pack  and  remove  the  plant.  This 
was  a  tedious  operation,  it  being  necessary  that  a  man  should 
get  into  the  tub  and  arrange  the  plant  as  passed  in  through 
the  opening,  and,  after  distillation,  the  straw  was  slowly  re- 
moved by  a  hook.  To  render  the  opening,  when  closed, 
steam  tight,  thfe  cover,  when  inserted,  was  coated  with  a  paste 
which  closed  the  joint,  and  was  strongly  fastened  in  its  place. 
During  the  process  of  distilling,  the  steam  dissolved  the  paste 
and  escaped  through  the  seam  in  the  opening,  more  or  Iobs. 
To  remedy  these  difficulties,  the  patentee  proposes  to  so  con- 
struct the  tub  as  that  the  cover  will  constitute  the  entire  top 
of  the  tub,  and  be  readily  removed  from,  or  adjusted  to,  the 
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Bides,  at  the  will  of  the  operator,  and  to  employ  a  "  rubber 
rin£  between  the  cover  and  the  upper  ends  of  the  staves,  by 
means  of  which,  when  pressure  is  applied  to  said  cover,  a 
steam  tight  joint  will  be  produced." 

Others,  before  the  patentee,  had  used  the  tubs  with  covers 
extending  over  the  entire  top  of  the  tub,  the  ends  of  the 
staves  being  bevelled,  and  the  edges  of  the  cov#er  bevelled,  also, 
to  correspond.  With  some  of  these  constructions  a  paste  was 
applied  to  cover  the  seam  ;  with  others  canvas  was  inserted 
in  the  seam  ;  and  one  tub  was  used  with  a  thin  rubber  cover- 
ing extending  over  the  entire  inner  face  of  the  cover. 

The  operation  of  these  various  contrivances  was  more  or 
less  satisfactory,  but  none  of  them  presented  such  an  efficient 
and  convenient  apparatus  as  the  complainant's.  The  advan- 
tages obtained  by  the  complainant  are  thus  summarized  by 
Judge  Hall :  "  The  placing  of  india  rubber  packing  upon 
that  part  of  the  cover  resting  upon  the  upper  ends  of  the 
staves  of  the  tub,  thus  allowing  the  upper  head  formerly  used 
in  the  tub  to  be  entirely  removed,  and  thereby  facilitating 
the  removal  of  the  charge  after  distillation,  and  also  enabling 
the  heavy  pressure  required  to  make  the  joint  steam  tight  to 
act  directly  upon  the  ends  of  the  staves,  as  the  portion  of  the 
tub  which  can  best  resist  it,  was  a  very  decided  improvement." 

While,  undoubtedly,  the  complainant  effected  a  better  or- 
ganization of  the  distilling  tub,  mechanically,  than  was  found 
in  those  theretofore  used,  it  is  somewhat  difficult  to  discover 
what  there  was  of  invention  or  patentable  novelty  in  what  he 
did.  There  was  nothing  new  in  employing  a  cover  which 
constituted  the  entire  head  of  the  tub ;  nor  was  there  in  em- 
ploying rubber  packing  to  make  a  joint  steam  tight,  because 
that  was  a  well-known  expedient.  There  was  nothing  involv- 
ing invention  in  the  means  employed  to  fasten  down  the 
cover  during  distillation,  and  this  is  not  even  contended  for 
in  this  case.  The  patentee  employed  rubber  packing  in  a 
seam  between  the  ends  of  the  staves  and  a  cover  extending  over 
the  entire  tub,  when  others  had  employed  paste  or  canvas. 
Upon-  the  authority  of  the  former  case,  this  is  to  be  consid- 
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ered  as  invention,  but  it  is  invention  which  resides  within 
veiy  narrow  boundaries. 

Turning  to  the  language  of  the  description  in  the  patent, 
the  location  of  the  rubber  ring  between  the  cover  and  the  ends 
of  the  staves  is  treated  as  of  controlling  importance,  and  is 
uniformly  referred  to  as  between  the  cover  and  the  ends  of 
the  staves.  However  the  mechanical  fact  be,  it  seems  clear, 
that  the  patentee  regarded  it  as  indispensable  to  the  efficiency 
of  bis  device,  that  the  rubber  ring  should  be  located  between 
the  cover  and  the  ends  of  the  staves  constituting  the  sides  of 
the  tub.  His  experts  concur  in  this  opinion,  and  the  opinion 
of  Judge  Hall  in  the  former  case  brought  upon  the  patent, 
assumes  that  this  location  is  of  primary  importance,  as  ena- 
bling the  pressure  required  upon  the  cover  to  make  it  steam 
tight,  to  act  upon  the  ends  of  the  staves,  as  £he  strongest  re- 
sisting point.  In  that  case,  the  infringing  device  substantially 
appropriated  this  location  of  the  rubber  ring.  The  testimony 
of  the  complainant  himself,  given  upon  that  trial,  concedes 
that  the  rubber  ring  must  rest,  to  some  extent,  upon  the  ends 
of  the  staves,  to  constitute  an  infringement. 

The  defendants  here  have  inserted  a  rim  within  the  tub,  a 
short  distance  below  the  top  of  the  staves,  fastened  to  the 
inner  sides  of  the  staves,  and  upon  this  have  placed  the  rubber 
packing.  There  is  no  difference  in  principle,  whether  the 
rim  is  fastened  into  the  staves  by  mortising,  or  by  nails,  or  is 
supported  by  brackets.  By  this  arrangement  the  cover  of  the 
tub,  when  closed,  is  not  supported  by  the  ends  of  the  staves, 
nor  is  the  pressure  required  to  hold  down  the  cover  resisted 
by  the  ends  of  the  staves.  Evidently,  it  requires  no  invention 
to  substitute  the  defendants'  construction  for  that  of  the  com- 
plainant's, and  the  defendants  have  probably  appropriated  all 
the  practical  advantages  of  the  complainant's  device.  This, 
however,  does  not  suffice  to  make  them  infringers.  They 
escape  because  the  complainant's  improvement  resides  rather 
in  the  excellence  of  his  mechanical  construction  than  in  the 
invention  as  conceived  by  him  and  as  secured  to  him  by  his 
patent ;   and,  while  the  defendants  are  not  permitted  to  ap- 
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propriate  the  invention,  they  are  at  liberty  to  avail  themselves 
of  anything  else  found  in  the  complainant's  device. 

If  the  complainant  had  been  the  first  to  discover  the  util- 
ity of  rubber  as  a  steam  packing,  or  the  first  to  utilize  the 
entire  head  of  the  tub  as  a  cover,  in  distilling  tubs,  or  even 
the  first  to  apply  rubber  as  a  steam  packing  in  a  distilling  tub, 
so  that  the  entire  head  of  the  tub  could  be  used  as  a  cover,  he 
would  be  entitled  to  a  more  liberal  construction  of  his  pat- 
ent than  is  now  accorded ;  but,  even  then,  it  would  be  diffi- ' 
cult  to  construe  the  language  of  the  specification  so  as  to  se- 
cure 'to  him  such  an  invention.  As  it  is,  the  only  claim 
which  can  be  sustained  is  the  one  for  "  the  cover  when  pro- 
vided with  the  rubber  ring,  substantially  as  described,"  that 
is,  when  located  between  the  cover  and-  the  ends  of  the 
staves. 

The  bill  must  be  dismissed. 

C.  W.  Smith  and  James  A.  Allen,  for  the  plaintiff. 
J.  Welling,  for  the  defendants. 
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RULES. 

Rules  of  the  Circuit  Court  of  the  United  States  for  Ike  Southern  District  of  New 
York,  adopted  since  the  publication  of  the  fourteenth  volume  of  these  Reports. 

Mabch  12th,  1879. 

For  the  purpose  of  securing  a  right  of  review  to  defendants  in  criminal 
cases  tried  m  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  hereafter,  in  all  such  cases,  where  the  defendant  shall,  within  three 
days  after  conviction,  file  notice  of  a  motion  for  a  new  trial  upon  exceptions 
taken  at  the  trial,  or  a  motion  in  arrest  of  judgment,  sentence  will  be  deferred 
until  the  next  criminal  term  of  the  Court,  in  order  to  give  opportunity  for  the 
hearing  of  such  motion  before  a  Court  to  be  composed  of  the  Circuit  Judge  and 
the  two  District  Judges  authorized  by  law  to  hold  the  said  terms  of  said  Court, 
under  §  61 S  of  the  Revised  Statutes  of  the  United  States.  The  Court  will  sit  for 
the  purpose  of  such  hearings  on  the  second  day  of  each  of  the  exclusively  criminal 
terms  provided  for  in  §  658  of  said  Revised  Statutes,  at  which  time  either  party 
may  move  the  hearing,  and  the  same  will  be  had  upon  the  minutes  of  the  trial, 
as  settled  by  the  Judge  who  tried  the  case.  The  minutes  so  settled  shall  be  printed 
by  the  moving  party,  and  five  copies  thereof  shall  be  filed  before  the  first  day 
of  the  term  next  subsequent  to  the  term  at  which  the  trial  was  had,  one  of 
which  copies  shall  be  delivered  to  the  District  Attorney,  at  his  request.  A  fail- 
ure to  file  such  copies  will  be  deemed  an  abandonment  of  any  motion  of  which 
notice  may  have  been  given  in  pursuance  of  this  rule. 


Mat  6th,  1879. 


The  rule  of  January  6th,  1877,  in  thess  words :  "  On  filing  the  written  con- 
sents of  all  the  parties,  orders  may  be  entered  in  the  rule-books,  in  causes  at  law  or 
in  equity,  with  the  same  effect  as  if  directed  upon  such  consent  by  a  Judge,  ex* 
cepC  final  decrees  in  equity,"  is  hereby  abrogated. 
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12th,  1879. 


In  pursuance  of  the  provisions  of  the  recent  Act  of  the  Congress  of  the 
United  States  on  the  subject  of  the  drawing  of  jurors,  Samuel  D.  Babcock,  of  the 
city  of  New  York,  is  hereby  appointed  a  Commissioner  to  discharge  the  duties  pre- 
scribed by  that  Act,  in  this  Court ;  and  the  said  Commissioner  and  the  Clerk  of 
this  Court  shall,  as  soon  as  practicable  after  the  entry  of  this  order,  place  in  a 
box  the  names  of  twelve  hundred  persons  to  serve  as  grand  jurors  and  as  petit 
jurors  in  this  Court,  each  on  a  separate  slip  of  paper,  each  of  which  persons 
shall  possess  the  qualifications  prescribed  in  section  600  of  the  Revised  Statutes 
of  the  United  States,  being  the  qualifications  set  forth  in  sections  1079, 1080  and 
1029  of  the  Code  of  Civil  Procedure  of  the  State  of  New  York,  passed  June  2d, 
1876,  the  said  Clerk  and  the  said  Commissioner  each  placing  one  name  in  said 
box  alternately,  commencing  with  said  Clerk,  without  reference  to  party  affilia- 
tions, until  the  said  number  of  twelve  hundred  names  shall  have  been  placed 
therein.  All  jurors,  grand  and  petit,  to  serve  in  this  Court,  shall  be  publicly 
drawn  by  the  said  Clerk  from  the  said  box,  and  from  the  names  so  placed 
therein ;  and,  at  the  time  of  the  drawing  of  any  juror,  the  said  box  shall  con- 
tain the  names  of  not  less  than  eight  hundred  persons,  so  placed  therein.  The 
said  Commissioner  and  the  said  Clerk  shall,  from  time  to  time,  as  may  be  neces- 
sary, place  in  said  box,  hi  manner  aforesaid,  the  names  of  additional  persons,  or 
the  same  persons,  or  bo*lh,  possessing  said  qualifications,  so  that  the  number  of 
said  names  shall  not,  when  any  juror  is  drawn,  be  less  than  eight  hundred  nor 
more  than  twelve  hundred.  The  box  shall  be  locked  and  retained  by.the  Clerk 
and  the  key  shall  be  kept  by  the  Commissioner.  The  box  shall  be  provided  by 
the  marshal.  The  Clerk  shall  post  upon  the  outer  door  of  the  Clerk's  office 
notice  of  the  time  and  place  of  drawing  jurors,  at  least  five  days  prior  to  the 
drawing,  except  when  jurors  are  summoned  during  a  session  of  the  Court. 


Rules  of  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  New 
York,  adopted  since  the  publication  of  the  fourteenth  volume  of  these  Reports. 

October  15th,  1879. 

Harvey  D.  Talcott,  of  the  city  of  Utica,  Counsellor  at  Law,  is  hereby  desig: 
nated  and  appointed  a  Commissioner  for  the  selection  of  jurors  in  and  for  the 
Northern  District  of  New  York,  under  the  provisions  of  section  2  of  an  Act 
of  Congress  "  making  appropriations  for  certain  judicial  expenses  of  the  Gov- 
ernment for  the  fiscal  year  ending  June  80th,  1880,  and  for  other  purposes,''  ap- 
proved June  80th,  1879,  with  all  the  powers  incident  to  the  office  created- by  said 
Act. 


October  15th,  1879. 

Suitable  boxes  will  be  provided  by  the  Marshal  and  delivered  to  the  Clerk, 
for  the  safe  keeping  of  the  names  of  persons  to  be  selected  as  eligible  to  serve 
as  grand  and  petit  jurors.    One  said  box  shall  be  provided  and  designated  for 
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each  of  the  several  counties  within  the  District  where  stated  terms  of  the  Court 
are  required  by  law  to  be  held.  On  the  first  Tuesday  of  April,  1880,  and  an- 
nually on  that  day  thereafter,  the  Clerk  and  the  Commissioner  of  Jurors  shall 
select  the  names  of  at  least  four  hundred  person  a  for  each  of  said  counties, 
qualified  to  serve  as  grand  and  petit  jurors,  residents  of  the  county,  selected 
without  reference  to  party  affiliations.  Each  name  shall  be  written  on  a  sepa- 
rate ballot,  with  the  person's  place  of  residence.  The  first  name  shall  be  se- 
lected and  deposited  in  the  box  by  the  Clerk,  and  thereafter  the  Commissioner 
and  the  Clerk  shall  alternately  select  and  deposit  a  name  in  the  box,  until  the 
required  number  shall  be  completed.  If,  at  any  time,  less  than  three  hundred 
Dames  remain  in  the  box,  the  Clerk  and  the  Commissioner  shall  replenish  the 
quota  in  the  manner  aforesaid.  The  boxes  shall  be  locked  and  retained  by  the 
Clerk,  and  the  key  shall  be  kept  by  the  Commissioner*  The  names  of  all  per- 
sons who  may  be  required  to  serve  as  grand  or  petit  jurors  at  any  term  of  this 
Court  shall  be  drawn  publicly  by  the  Clerk  from  the  box  for  the  county  in 
which  the  term  is  to  be  held,  and  at  the  close  of  such  term,  the  ballots  con* 
taining  the  name  of  persons  who  actually  served  as  jurors,  or  who  proved  to  be 
ineligible  as  jurors,  shall  be  destroyed  by  the  Clerk.  The  Clerk  shall  post  upon 
the  outer  door  of  the  Clerk's  office  notice  of  the  time  and  place  of  drawing 
jurors,  at  least  ten  days  prior  to  the  drawing,  except  when  jurors  are  summoned 
during  a  session  of  the  Court.  All  rules  inconsistent  with  this  rule  are  hereby 
abrogated. 


Rule*  of  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Kew 
York,  adopted  since  the  publication  of  the  fourteenth  volume  of  these  Reports, 

November  22d,  1879. 

In  pursuance  of  the  provisions  of  the  second  section  of  the  Act  of  Congress 
of  the  United  States,  entitled,  "An  Act  making  appropriations  for  certain  judi- 
cial expenses  of  the  Government  for  the  fiscal  year  ending  June  SOtb,  1880,  and 
for  other  purposes,"  approved  June  SOtb,  1879,  William  H.  Greene,  of  the  city 
of  Brooklyn,  county  of  Kings,  State  of  New  York,  is  hereby  appointed  a  Com- 
missioner to  discharge  the  duties  prescribed  by  that  Act,  in  this  Court,  and  the 
said  Commissioner  and  the  Clerk  of  this  Court  shall,  as  soon  as  practicable  after 
the  entry  of  this  order,  place  in  a  box  the  names  of  seven  hundred  and  fifty  per- 
sons to  serve  as  grand  jurors  and  as  petit  jurers  in  this  Court,  each  on  a  sepa- 
rate slip,  each  of  which  persons  shall  possess  the  qualifications  prescribed  in 
section  800  of  the  Revised  Statutes  of  the  United  States,  the  said  Clerk  and  the 
said  Commissioner  each  placing  one  name  in  said  box  alternately,  commencing 
with  said  Clerk,  without  reference  to  party  affiliations,  until  the  said  number  of 
seven  hundred  and  fifty  names  shall  have  been  placed  therein.  All  jurors,  grand 
and  petit,  to  serve  in  this  Court,  shall  be  publicly  drawn  from  the  said  box,  and 
from  the  names  so  placed  therein,  and,  at  the  time  of  the  drawing  of  any  juror, 
the  said  box  shall  contain  the  names  of  not  less  than  three  hundred  persons  so 
placed  therein.    The  said  Commissioner  and  the  said  Clerk  shall,  from  time  to 
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time,  as  may  be  necessary,  place  in  said  box,  in  manner  aforesaid,  the  names  of 
additional  persons,  or  the  same  persons,  or  both,  possessing  said  qualifications, 
so  that  the  number  of  said  names  shall  not,  when  any  juror  is  drawn,  be  lass 
than  three  hundred. 


Rules  of  the  Circuit  Court  of  the  United  States  for  the  District  of  Connecticut, 
not  heretofore  printed  in  these  Reports, 

Aran.  Term,  1877. 

In  all  papers  filed,  and  records  and  trial  copies  hereafter  made,  in  this  Court, 
the  successive  folios  shall  be  enumerated  upon  the  margin. 


SKPTKMBsa  Teem,  187d. 

Prior  to  the  trial  of  the  issue  upon  the  merits  in  any  equity  cause,  each  party 
shall  print  his  own  evidence  ss  taken  by  the  examiner,  and  shall  file  with  the 
Clerk  of  the  Court  five  copies  of  the  same.  The  cost  of  such  printing,  not  ex. 
ceeding  twenty-five  cents  per  folio,  shall  be  taxable  in  favor  of  the  prevailing 
party. 


Junk  30th,  1879. 

• 

The  names  of  petit  jurors  to  serve  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Connecticut,  shall  be  drawn,  from  time  to  time,  in  pursuance 
of  venires  issued  for  that  purpose  by  the  Clerk  of  the  Court,  from  the  jury  boxes 
in  the  several  towns  of  this  State  which  are  designated  in  such  venires,  (which 
boxes  are  used  by  the  State  authorities  in  selecting  petit  jurors  in  the  Superior 
Court  of  the  State),  according  to  and  in  pursuance  of  the  same  system  and 
rules  of  Court  for  the  issuing  of  venires,  the  selection  of  towns  and  the  drawing 
and  selection  of 'petit  jurors,  which  have  heretofore  continuously  existed  in  the 
Circuit  Court  of  the  United  States  for  this  District. 


INDEX. 


.A 

ACTION. 

See  Aobbbmsxt. 

Fibs  Insurance,  1,  2. 


ADMIRALTY. 

1.  A  cargo  of  oats  was  shipped  on  a 
canal  boat  lying  in  Buffalo  Creek,  a 
navigable  stream  flowing  into  Lake 
Erie,  to  be  carried  to  New  York  by 
way  of  the  Erie  Canal  and  the  Hud- 
son River.  The  master  of  the  boat 
signed  a  bill  of  lading  for  the  cargo. 
While  passing  through  the  Erie 
Canal,  a  part  of  the  oats  was  feloni- 
ously abstracted  from  the  cargo,  with 
the  knowledge  and  assent  of  the  mas- 
ter. On  the  arrival  of  the  boat  in 
New  York,  she  was  libelled  by  the 
consignee,  to  recover  the  value  of  the 
oats  not  delivered.  A  mortgagee  of 
the  boat  intervened,  his  inortgnge 
being  due,  and  defended  the  action, 
raising  an  objection  to  the  jurisdic- 
tion, claiming  a  lien  superior  to  that 
of  the  libellant,  and  claiming  that  the 
boat  was  not  liable  for  the  felonious 
action  of  the  master:     Held, 

(l.J  That  the  Admiralty  had  juris- 
diction of  an  action  to  enforce  such 
contract,  although  part  of  the  service 
was  to  be  performed  on  the  Erie 
Canal; 

(2.)  That  the  Admiralty  had  juris- 
diction to  enforce  such  contract 
against  the  boat,  although  she  was 
built  to  navigate  the  canal  and  had 
no  means  of  locomotion  in  herself; 

(8.)  That  the  lien  of  the  claimant, 
under  his  mortgage,  was  subordinate 
to  that  of  the  libellant ; 

(4.)  That  the  boat  was  liable  for 


the  taking  of  the  oats.     The  E.  M. 
MeChesney,  183 

See  Appeal. 

Marine  Insurance. 
Wharfage. 


AGREEMENT. 

1.  R.t  an  agent  of  the  Turkish  Govern- 
ment, came  to  the  United  States  to 
buy  fire-arms  for  that  Government. 
O.,  the  consul-general  for  that  Gov- 
ernment, in  New  York,  procured  from 
R.  orders  for  W.  to  make  such  fire- 
arms, and  W.  agreed  to  pay  O  a 
commission  on  the  amount  of  such 
orders.  \V.  furnished  the  fire-arms. 
0.  then  Bued  W.  to  recover  the 
amount  of  the  commission:  Held, 
that  the  agreement  was  void,  because 
against  public  policy,  and  that  no 
action  upon  it  would  lie.  Oscanyan 
v.  Winchester  Repeating  Arms  Co.,  19 

2.  The  agreement  was  a  purchase  and 

sale  of  the  official  influence  of  O.   id. 

• 

8.  Such  a  defence  can  be  set  up  under 
a  plea  of  the  general  issue.  id. 


APPEAL. 

1.  In  a  suit  in  personam,  in  Admiralty, 
in  the  District  Court,  money  in  the 
hands  of  a  garnishee  was  attached, 
under  process  of  foreign  attachment, 
as  the  property  of  the  respondent. 
The  garnishee  claimed  that  the  fund 
was  the  property  of  P.  On  the  trial 
of  that  issue,  the  District  Court  made 
a  decree  that  the  money  belonged  to 
the  respondent,  and  that  the  gar- 
nishee must  pay  it  into  Court.    From 
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this  decree  the  garnishee  appealed  to 
this  Court  Afterwards,  the  District 
Court  made  a  money  decree  against 
the  respondent,  and  awarded  execu- 
tion on  it  against  the  money  in  the 
hands  of  the  garnishee.  The  gar- 
nishee appealed  to  this  Court  from 
that  decree:  Hdd,  that  the  second 
decree  was  the  ooly  final  decree,  and 
that  the  first  appeal  was  irregular, 
and  must  be  dismissed,  with  costs. 
Cashing  v.  Laird,  219 

See  Imports,  3,  4. 


B 

BANKRUPTCY. 

1.  Under  g  17  of  the  Act  of  June  22d. 
1874,  (18  U.  S.  Stat,  at  Large,  182,) 
in  relation  to  compositions  in  bank- 
ruptcy, the  debtor  is  not  required  to 
be  present  at  a  meeting  of  creditors 
called  to  consider  a  resolution  to 
vary  a  composition  which  has  been 
accepted.    In  re  Dumahaut,  20 

2.  Where,  at  such  a  meeting,  a  creditor 
insisted  on  the  presence  of  the  debtor, 
but  the  register  decided  otherwise, 
and  it  did  not  appear  that  informa- 
tion was  required  from  the  debtor, 
nor  that  the  creditor  might  have 
been  injuriously  affected  by  his  ab- 
sence, it  was  held  that  the  absence  of 
the  debtor  was  no  ground  for  refus- 
ing to  confirm  the  proceedings,     id. 

ft.  Where  the  terms  of  a  composition, 
as  originally  addpted,  ratified  a  vol- 
untary assignment  previously  made 
by  the  debtor  under  the  State  law,  it 
was  held  that  the  creditors  could,  by 
a  resolution  duly  passed,  under  the 
statute,  at  a  subsequent  meeting, 
vary  such  terms,  by  providing  that 
such  voluntary  assignment  should 
not  be  carried  out,  but  that  the  assets 
should  be  distributed  in  bankruptcy, 
it  appearing  that  no  injury  could 
arise  to  any  creditor  from  the  amend- 
ment, id. 

4.  After  the  confirmation  ef  the  orig- 
inal resolution  of  composition,  a  cred- 
itor had  brought  a  suit  in  a  State 
Court,  to  compel  the  voluntary  as- 


signee to  account.  The  District 
Court,  in  the  order  confirming  the 
resolution  of  variation,  provided  for 
the  reimbursement  to  such  creditor 
of  bis  reasonable  expenses  incurred 
in  such  suit:  Held,  that  such  creditor 
had  no  right  in  the  assigned  prop- 
erty which  would  be  prejudiced  by 
such  order.  id. 

5.  The  jurisdiction  of  the  District  Court. 
as  to  the  composition  proceedings,  in 
this  case,  in  bankruptcy,  sustained. 
In  re  WronJcow,  38 

6.  A  composition  of  20  per  cent.,  paya- 
ble in  money,  on  time,  secured  oy 
notes,  leaving  certain  real  estate 
which  had  passed  to  the  assignee  in 
bankruptcy,  to  be  converted  into 
money,  and  paid  to  the  creditors,  in 
addition,  is  a  lawful  composition,  id. 

7.  A  bankrupt  is  not  required,  by  the 
statute,  to  attend  any  other  meeting, 
in  composition  proceedings,  than  the 
first  one.  id. 

8.  A  decision  of  the  creditors  excusing 
the  bankrupt  from  attendance,  ought 
not  to  be  disturbed  by  the  District 
Court,  unless  it  appears  that  wronp 
has  been  done  to  the  minority  cred- 
itors ;  and,  after  the  District  Court 
has  affirmed  the  action  of  the  major- 
ity, the  Circuit  Court,  on  review, 
ought  not  to  interfere,  except  in  a 
very  clear  case.  id. 

9.  If  the  creditors  interested  in  compo- 
sition proceedings  mil  to  attend  to 
their  interests  in  time,  they  moat  not 
expect  the  Courts  to  relieve  them 
from  the  consequences  of  their  ne- 
glect, unless  they  make  a  clear  ease 
for  equitable  interference  in  their  be- 
half, id. 

10.  Where  the  creditors,  and  the  regis- 
ter, and  the  District  Court  have  ap- 
proved a  composition,  the  Circuit 
Court  ought  not  to  interfere,  unless 
specific  errors  in  the  action  of  the 
creditors  or  of  the  District  Court  are 
pointed  out,  which,  if  sustained, 
would  change  the  judgment.  id. 

11.  The  amount  at  which  the  debt  due 
to  a  creditor  was  fixed,  in  composi- 
tion proceedings,  for  the  purpose  of  a 
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vote  by  the  creditor,  was  held,  under 
the  circumstances  of  this  case,'  not  to 
have  been  so  fixed  as  to  estop  the 
debtor  from  questioning  the  amount 
on  which  the  percentage  of  the  com- 
petition should  be  calculated,  in  pay- 
ing the  composition.  In  re  Holmes  ,110 

12.  B.  made  a  general  assignment,  for 
the  benefit  of  his  creditors,  to  J. 
Two  days  afterwards  he  paid  to  W. 
money,  the  title  to  which  had  passed 
to  J.  by  the  assignment.  Subse- 
quently, T.  became  trustee  in  bank 
ruptcy  of  B.,  and,  in  a  suit  brought 
by  him  for  the  purpose,  obtained  a 
decree  setting  aside  the  assignment 
to  J.,  as  being  void  under  the  bank- 
rupt Act,  and  became  Tested  with 
J.'s  title  under  the  assignment  He 
then  brought  suit  against  W.  to  re- 
coyer  said  money,  within  two  years 
after  he  became  vested  with  J.'s  title, 
but  more  than  two  years  after  the 
assignment  in  bankruptcy  was  made 
to  him,  as  trustee  :  Held,  that,  under 
§  5,057  of  the  Revised  Statutes  of  the 
United  States,  the  cause  Of  action  did 
not  accrue  for  the  trustee  until  he 
became  vested  with  J.'s  title.  Tap- 
pan  v.  Whittemore,  440 

a 

13.  The  body  of  D.  was  taken  in  execu- 
tion, and  he  gave  a  bond  with  sure- 
ties for  the  liberties  of  the  jail.  Sub- 
sequently, he  was  adjudged  a  bank- 
rupt and  received  a  discharge  from 
all  debts  provable  against  nim  on 
March  30th,  1878.  There  had  been 
no  breach  of  the  bond  at  the  time  the 
bankruptcy  proceedings  were  com- 
menced. I),  then  applied  to  the 
Court  for  an  order  discharging  him 
from  custody,  and  discharging  the 
sureties  from  liability  on  the  bond : 
Held,  that,  under  §  5,067  of  the  Re- 
vised Statutes  of  the  United  States, 
the  judgment  on  which  the  execu- 
tion was  issued  was  a  provable  debt, 
although  the  body  of  D.  had  been 
taken  in  execution,  and  was,  there- 
fore, discharged  by  the  discharge. 
Long  y.  Dickerton,  459 

14.  Held,  also,  that  the  taking  of  the 
body  in  execution  did  not  give  a  lien 
or  security  which  could  not  be  af- 
fected by  the  discharge.  id. 

15.  The  effect  of  the  discharge  was  to 


release  the  judgment,  and  also  the 
obligation  of  the  sureties  on  the 
bond.  ia\ 

16.  Under  §  12  of  the  Act  of  June  22d, 
1874,  (18  U.  S.  Stat,  at  Large,  180,) 
the  ascertainment  as  to  whether  the 
requisite  number  and  amount  of  cred- 
itors have  joined  in  an  involuntary 
petition  in  bankruptcy,  is  to  be  made 
"  upon  reasonable  notice  to  the  cred- 
itors," and  it  is  only  when  it  is  made 
on  each  notice  that  the  power  of  the 
Court  to  grant  time  for  other  cred- 
itors to  join,  is  limited  by  said  g  12. 
In  re  Rebmeitter,  467 

17.  The  title  of  an  assignee  in  bank- 
ruptcy, under  §  6,044  of  the  'Revised 
Statutes  of  the  United  States,  relates 
back  to  the  time  the  petition  in  bank- 
ruptcy is  filed,  so  that  no  person  can, 
by  any  subsequent  act  in  respect  to 
property  whicn  was  the  property  of . 
the  bankrupt  at  that  time,  defeat  such 
title,  or  place  a  lien  on  such  property. 
Sicard  v.  Buffalo,  N.  Y.  6  Phila.  Bail- 
way  Co.,  525 

18.  On  the  trial,  before  a  referee,  in  the 
District  Court,  of  a  suit  brought  by 
an  assignee  in  bankruptcy  to  recover 
the  value  of  property  transferred  by 
the  bankrupt  in  fraud  of  the  bank- 
ruptcy Act,  the  referee  found,  as  facts, 
in  his  report,  that  the  defendant  and 
the  bankrupt  concealed  from  the 
plaintiff  the  facts  attending  said 
transfer,  and  that  said  facts,  and  the 
fraud  of  the  bankrupt  in  making  said 
transfer,  were  not  brought  to  the 
knowledge  of  the  plaintiff  until  with- 
in three  months  before  the  bringing 
of  the  suit.  The  referee  reported  that 
the  plaintiff  was  not  precluded  from 
maintaining  the  suit  by  reason  of  its 
not  having  been  commenced  within 

•  two  years  from  said  transfer.  The 
report  was  not  excepted  to.  The  de- 
fendant sued  out  a  writ  of  error  from 
this  Court.  A  case  containing  excep- 
tions formed  part  of  the  record  on 
the  return  to  the  writ,  but  it  con- 
tained only  proceedings  which  took 
place  prior  to  the  making  of  the  ref- 
eree's report:  Held, 

(1.)  That  the  finding  of  facts  by 
the  referee  could  not  be  reviewed  on 
the  writ  of  error ; 

(2.)  That  the  referee  had  found  a 
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state  of  facts  which  constituted  a 
fraud  under  §§  85  and  89  of  the 
bankruptcy  Act  of  March  2d,  1867, 
(14  U.  8.  Slat,  at  Large,  584,  586); 

(8.)  That,  on  the  facts  as  to  the 
coocealment  of  the  fraud,  found  by 
the  referee,  the  two  years  statute  of 
limitation  in  §  2  of  said  Act  was  no 
bar  to  the  action,  although  it  had  not 
been  brought  within  2  years  after  the 
date  of  the  assignment  in  bankruptcy 
to  the  plaintiff,     Tyler  v.  Angevine, 

686 

19.  Whate  vidence  is  competent  on  an 
issue  as  to  conspiracy  between  the 
defendant  and  the  bankrupt  to  de- 
fraud the  creditors  of  the  latter,    id. 


BILL  OF  PARTICULARS. 

1.  Under  section  8,012  of  the  Revised 
Statutes  of  the  United  States,  con- 
strued in  connection  with  section 
954,  this  Court  has  power,  in  a  suit 
for  the  recovery  of  duties  alleged  to 
have  been  erroneously  or  illegally  ex- 
acted by  a  collector  of  customs,  to 
allow  a  bill  of  particulars  to  be  served 
after  the  expiration  of  thirty  days 
after  notice  of  the  appearance  of  the 
defendant,  and  to  allow  a  defective 
bill  of  particulars  to  be  amended. 
Pott  y.  Arthur,  814 


BOND. 

See  Bankruptcy,  18  to  15. 
Internal  Revknuk. 
Town  Bond. 


0 

CANAL-BOAT. 


See  Admiralty. 


CASES  COMMENTED  ON. 

United  States  v.  Cousinery.  Watt 
y.  United  States,  29 

Clinkenbeard  v.  United  States*      id. 

Mowry  v.  Whitney.  Herring  v. 
Gage,  124 

Gill  v.  Wells.  Johnson  v.  Flushing 
R.  R.  Co.,  192 


Herring  v.  Nelson,  id. 

Union   Wharf  Co.    ».   Hemingway. 

The  J.  H.  Starin,  473 


CERTIORARI. 
See  Towv  Bond,  8,  9,  16  to  18. 

COLLECTOR. 

See  Imposts,  8,  4,  6, 7. 
Internal  Revenue,  1. 

COLLISION, 
See  Damages. 

COMPOSITION. 
See  Bankruptcy,  1  to  11. 

CONSTITUTION  OF  THE  UNITED 
STATES. 


Article  1,  S  8, 
4th  Amendment, 
6th  Amendment, 


401 

406, 415 

415 


CONTRACT. 

See  Agreement. 

Fire  Insurance,  lt  2. 

COPYRIGHT. 

1.  A  compilation  of  in  formation 
ing  railroads,  Ac.,  is  a  proper  aul 
of  a  copyright    Bullingerv.  ' 


2.  The  fact  that  the  plan,  arrangement 
and  combination  of  a  copyrighted 
work  originated  in  the  brain  of  its 
author,  may  be  proved  by  some  other 
person  than  such  author.  id. 

8.  The  defendant's  compilation  in  this 
case  held  not  to  have  been  copied 
from  that  of  the  plaintiff,  id. 

4.  A  compilation  made  from  original 
sources  is  a  new  work.  id. 

5.  The  plaintiffs  method  of  impart- 
ing information  in  his  compila- 
tion, employed   by  the    defendant. 
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held  not  to  have  been  new  with  the 
plaintiff  or  to  have  involved  inven- 
tion, although  the  plaintiff  had,  for 
the  first  time,  aggregated  various 
methods,  each  of  which  had  been 
used  before.  id. 

CORPORATION. 
See  Removal  of  Causes,  2. 


COSTS. 

See  Patent,  80,  66.  • 

Salvage,  3. 

CRIMINAL  LAW. 

See  Extradition. 

Internal  Revenue,  4. 
Naturalization,  1,  4. 

D 

DAMAGES. 

1.  Mode  of  arriving  at  the  value  of  a 
vessel  sank  by  a  collision.  The  North 
Star,  532 

2.  The  value  of  a  vessel  is  not  necessa- 
rily her  purchase  price,  with  repairs 
added.  id. 

See  Patent,  25  to  80. 

DISTILLER. 
See  Internal  Revenue,  1  to  4. 

DUTIES. 
See  Imports,  2  to  4,  6,  *J. 


E 

EQUITY. 

See  New  Trial,  1  to  8. 

Patent,  2,10,11,  13  to  15,25 

to  31. 
Rehearing. 

EVIDENCE. 

1.  Declarations  of  a  patentee  and  for- 


mer owner  of  a  patent,  undertaking 
to  restrict  the  invention  withiu  a  nar- 
rower compass  than  that  stated  in  his 
specification,  will  not  be  allowed  to 
vary  the  construction  which  would 
otherwise  be  given  to  the  patent. 
Union  Paper  Bag  Machine  Co,  v. 
Pulfz  and  WaUcley  Co.,  160 

See  Bankruptcy,  18. 
Extradition. 
Fire  Insurance,  2. 
Imports,  5,  6. 
New  Trial,  1  to  3. 
Patent,  2, 10, 11, 25  to  29,  76. 
Record.  1. 
Town  Bond,  4  to  6. 


EXTRADITION. 

1.  Where  a  Commissioner  has  jurisdic- 
tion of  extradition  proceedings,  and 
has  before  him  legal  and  competent 
evidence  as  to  the  criminality  of  the 
accused,  he  is  made  the  judge  of  the 
weight  and  effect  of  the  evidence, 
and  this  Court  has  no  power  to  re- 
view his  action.     In  re  Wahl,       334 


P 

FIRE  INSURANCE. 

1.  A  complaint  setting  up  a  contract  to 
insure  against  fire,  and  to  issue  a  pol- 
icy in  accordance  with  such  contract, 
and  alleging  a  breach  of  such  con- 
tract, ana  claiming  damages  for  such 
breach,  sets  up  a  legal  cause  of  ac- 
tion ;  and  the  plaintiff  can  recover 
thereon,  at  law,  the  same  damages 
as  if  he  were  suing  on  a  policy  is- 
sued in  the  form  in  which  it  was 
agreed  to  be  issued.  Humphry  v. 
Hartford  Fire  /ne.  Co.,  85 


2.  A  policy  of  insurance  against  fire 
provided,  that,  if  there  should  be  any 
change  in  the  title  or  possession  of 
the  property  without  the  consent  of 
the  insurer,  endorsed  on  the  policy, 
the  policy  should  be  void.  In  a  suit 
on  the  policy,  the  insurer,  to  sustain 
such  defence,  offered  in  evidence  a 
deed  from  the  insured,  covering  the 
property.  The  deed  was  acknowl- 
edged on  the  day  of  its  date,  but 
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there  was  do  evidence  that  it  had 
been  recorded,  nor  any  evidence  of 
any  delivery  of  the  deed  or  of  any 
possession  under  it:  Held,  that  it 
could  not  be  read  in  evidence.        id. 

3.  A  contract  of  insurance  can  be  made 
by  parol,  unless  prohibited  by  stat- 
ute or  other  positive  regulation,  and, 
on  proof  of  such  a  contract,  the  in- 
sured can  recover  at  law  the  same 
damages  as  if  he  were  suing  on  a  pol- 
icy issued  in  the  form  in  which  it 
was  agreed  to  be  issued.  Humphry 
v.  Hartford  Fire  Ins.  Co.,  504 

4.  In  the  present  case,  it  was  held  that 
such  a  parol  contract  was  proved. 

id 

6.  Such  a  parol  contract  cannot  be  held 
to  have  Deen  merged  in  a  policy  is- 
sued, which  did  not  conform  to  such 
contract.  id 

6.  When  a  contract  of  insurance  is 
made  with  a  mortgagor  for  the  insur- 
ance of  his  interest,  the  mortgagee 
can  recover  only  where  the  mortgag- 
or* could  have  done  so,  had  the  money 
been  payable  to  himself,  instead  of 
being  payable,  for  his  benefit,  to  the 
mortgagee,  and  cannot  recover  where 
the  mortgagor  has  committed  a 
breach  of  the  conditions  of  the  pol- 
icy, id. 

7.  But,  where  the  contract  is  with  A., 
to  insure  his  interest,  no  alienation 
by  another  person  of  the  property  in 
respect  of  which  the  insurance  is  ef- 
fected can  affect  or  prejudice  the 
rights  of  A.  id. 

6.  Where  the  agent  of  an  insurance 
company  knows, at  the  time  insurance 
on  a  mill  is  effected,  that  it  is  not  be- 
ing operated  as  a  mill,  its  continuance 
in  that  state  is  not  a  breach  of  a 
condition  that  the  policy  shall  be 
void  if  the  mill  shall  cease  to  be  op- 
erated as  a  mill.  id 

9.  An  unrestricted  authority  to  negoti- 
ate a  contract  of  insurance,  by  issu- 
ing a  policy,  includes  authority  to 
make  a  valid  preliminary  contract 
for  such  issue.  id. 


FORFEITURE. 

See  Imports,  1. 

Iktulnal  Jtevztfus,  3. 

FRAUD. 
See  Baxxbuftct,  18. 

G 

GARNISHEE. 
See  Appeal, 


IMPORTS. 

1.  L.  bought  kid  gloves  in  Europe, 
and  had  them  packed  as  merohan 
dise,  in  tin  boxes,  and  the  boxes  put 
into  trunks,  which  also  contained  a 
small  amount  of  his  personal  bag- 
gage. The  trunks,  and  their  con- 
tents, were  put  on  board  of  a  steam- 
er, at  Liverpool,  for  New  York,  as 
bis  baggage,  he  going  in  the  steamer 
as  a  passenger.  The  gloves  did  not 
appear  on  the  manifest  of  the  vessel. 
On  arrival,  L.  did  not  claim  the 
trunks  as  bis  baggage.  They  came 
off  the  vessel  with  the  personal  bag- 
gage of  the  passengers.  The  goods 
were  seized  as  forfeited,  because 
knowingly  brought  into  the  United 
States  contrary  to  law,  in  violation 
of  §  8,082  of  the  Revised  Statutes, 
not  having  been  entered  on  the  man- 
ifest of  the  vessel,  as  required  by  g 
2,806  of  the  Revised  Statutes.  At 
the  trial  in  the  District  Court,  which 
took  place  after  the  passage  of  the 
Act  of  June  22d,  1874,(18  U.  8.  Slat, 
at  Large,  189,)  that  Court,  under  g 
16  of  that  Act,  submitted  it  to  the 
jury  to  determine,  whether  L.  fraud- 
ulently and  knowingly,  with  an  ac- 
tual intention  to  defraud  the  United 
States,  did  so  import  and  bring  the 
goods  into  the  United  States,  as  to 
cause  or  procure  them  to  be  withheld 
from  entry  upon  the  manifest  of  the 
vessel:  Held,  that  the  charge  was 
correct,  and  that  the  form  of  submit- 
ting such  question  to  the  jury  was  a 
proper  compliance  with  §  16  of  the 
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said  Act  of  1874.     Lewey  v.  United 
States,  1 

2.  Under  §  10  of  the  Act  of  June  6th, 
1872,  (17  U.  S.  Stat,  at  Large,  288), 
now  §§  2,513  and  2,514  of  the  Re- 
vised Statutes,  which  provides  that 
certain  materials  necessary  for  the 
construction  and  equipment  of  "  ves- 
sels built  in  the  United  States  for  the 
purpose  of  being  employed  in  the 
foreign  trade/'  may  be  imported  in 
bond,  and  that,  on  proof  of  the  use 
of  such  materials  for  such  purpose, 
no  duties  shall  be  paid  thereon,  such 
materials,  when  used  in  the  construc- 
tion of  a  merchant  vessel  built  in  the 
United  States  for  the  Japanese  Gov- 
ernment, and  employed  by  it  for  ser- 
vice between  Japanese  ports,  and  not 
documented  as  an  American  vessel, 
are  not  free  from  duty.  Russell  v. 
United  Statu,  26 

3.  Under  g  14  of  the  Act  of  June  80th, 
1864,  (18  U.  S.  Stat,  at  Large,  214,) 
now  g  2,931  of  the  Revised  Statutes, 
respecting  the  decision  of  a  collector 
of  customs  as  to  the  rate  and  amount 
of  duties  on  imported  foods,  the  ap- 
peal to  the  Secretary  of  the  Treasury, 
there  provided  for,  to  be  available 
for  the  purposes  of  a  review  of  the 
decision  of  the  collector,  must  be 
taken  after  such  an  ascertainment 
and  liquidation  of  the  duties  as  would 
be  final  and  conclusive  if  no  appeal 
should  be  taken.  Watt  v.  United 
States,  29 

4.  In  a  suit  by  .the  United  States  to  re- 
cover duties  as  liquidated,  proof  of 
an  appeal  before  the  liquidation  can- 
not affect  the  operation  of  the  liqui- 
dation, nor  can  proof  of  a  protest, 
unless  followed  by  an  appeal  taken 
after  the  liquidation.  id. 

5.  A  judgment  will  not  be  reversed  for 
a  refusal  to  admit  evidence  offered, 
unless  it  appears  affirmatively,  that, 
if  admitted,  it  would  tend  to  prove  a 
material  fact  in  the  cause.  id. 

6.  Under  the  above  statute,  the  decision 
of  the  collector  is  final  and  conclu- 
sive against  all  persons  interested, 
upon  the  questions  necessarily  de- 
cided, and,  in  a  suit  for  the  duties,  it 
is  not  necessar jf  for  the  United  States 
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to  show  that  the  collector  adopted 
the  proper  rate  and  amount  of  duties, 
nor  can  the  defendant  impeach  the 
liquidation  by  showing  irregularities 
in  the  mode  of  appraisement.        id. 

7.  The  case  of  United  States  v.  Cousin- 
cry,  (7  Benedict,  261,)  approved,  and 
the  case  of  Clinkenbeard  v.  United 
States,  (21  Wall,  65,)  explained  and 
distinguished.  id. 

See  Bill  of  Particulars. 


.     INJUNCTION. 
See  Patent,  15  to  17. 


INSURANCE. 

1.  A  contract  of  insurance  against 
death  or  injury,  issued  by  a  railway 
passenger  assurance  company,  pro- 
vided that  the  company  should  not 
be  liable  for  an  injury  incurred  in 
consequence  of  the  negligence  of  the 
assured.  In  a  suit  on  such  contract, 
it  appeared  that  the  assured  died  by 
falling  from  the  platform  of  a  railroad 
car,  between  11  and  12  o'clock  at 
night,  when  the  train  was  in  full  mo- 
tion, and  be  was  either  riding  on  the 
platform  of  the  car  or  was  passing 
from  one  car  to  another.  No  other 
circumstances  being  shown:  Held, 
that  the  assured  was  guilty  of  negli- 
gence and  met  his  death  from  expo- 
sure to  unnecessary  hazard,  and  that 
it  was  proper  to  direct  a  verdict  for 
the  defendant.  Sawtette  v.  Railway 
Passenger  Assurance  Co.,  216 

See  Fire  Insurance. 
Marine  Insurance. 


INTEREST. 

See  Salvage,  2. 

Town  Bond,  12,  14. 


INTERNAL  REVENUE. 

1.  A  distiller  of  brandy  from  fruits, 
paid,  to  a  deputy  collector  of  internal 
revenue,  money  intended  as  the  tax 
on  such  brandy,  without   receiving 
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the  proper  stamps  required  by  law  to 
be  affixed  to  the  casks  containing 
such  brandy  before  it  could  lawfully 
be  sold.  The  collector  converted  the 
money  to  his  own  use,  and  did  net 
enter  it  on  his  books,  or  report  or 
pay  it  to  the  United  States.  The 
collector  did  not  prepare  any  stamps 
for  the  distiller,  or  furnish  any  to 
him.  The  collector  absconded  and 
an  acting  collector  was  appointed. 
After  that,  and  against  the  protest  of 
the  sureties  on  the  official  bond  of  the 
collector,  the  proper  stamps  were  is- 
sued to  the  distiller,  by  the  act- 
ing collector,  by  direction  of  the 
Commissioner  of  Internal  Revenue. 
In  a  suit  against  such  sureties  by  the 
United  States,  on  such  bond,  to  re- 
cover the  amount  of  such  money: 
Held,  that  the  payment  of  the  money 
to  the  deputy  collector,  without  re- 
ceiving stamps  therefor,  was  not  a 
payment  of  the  tax  on  the  brandy ; 
that  the  money  did  not  become  pub- 
lic money  in  the  hands  of  the  collec- 
tor ;  and  that  the  sureties  were  not' 
liable  for  it.  United  States  v.  Her- 
man**, 6 

2.  Under  the  provisions  of  §§  124  and 
125  of  the  Act  of  June  30tb,  1864, 
(18  U.  S.  Stat,  at  Large,  285,  286, 
287.)  as  amended  by  §  9  of  the  Act 
of  July  18th,  1866,  (14  Ia\,  140,)  in 
relation  to  a  tax  on  legacies  and  dis- 
tributive shares  of  personal  property, 
the  tax  on  a  pecuniary  legacy  accrues 
on  the  death  of  the  testator,  though 
not  payable  until  the  legatee  be- 
comes entitled  to  the  benefit  of  the 
legacy.  Therefore,  where  a  testator 
died  in  1869,  leaving  a  will  making 
pecuniary  legacies,  arising  out  of  per- 
sonal property,  but  the  legatees  did 
not  become  entitled  to  the  benefit  of 
the  legacies  until  1875,  it  was  held, 
that  the  executor  became  liable  at 
the  latter  date  to  pay  the  tax  on  the 
legacies,  although  the  taxjon  legacies 
was  repealed  by  §  8  of  the  Act  of 
July  14th,  1870,  (16  U.  &  Stat,  at 
Large,  256,)  from  and  after  October 
1st,  1870,  the  liability  of  such  exec- 
utor being  preserved  by  §  17  of  said 
Act  of  1870.  Bellman  y.  United 
States,  13 

S.  Distilled  spirits,  nnrectified,  were 
seized  as  forfeited  under  §  8,451  of 


the  Revised  Statutes,  which  provides, 
that  every  person  who  falsely  or 
fraudulently  executes  or  signs  any 
document  required  by  the  provisions 
of  the  internal  revenue  laws,  or  by 
any  regulation  made  in  pursuance 
thereof,  or  who  procures  the  same  to 
be  falsely  or  fraudulently  executed, 
or  who  advises,  aids  in,  or  connives 
at  such  execution  thereof,  shall  be 
imprisoned,  <fea,  and  the  property  to 
which  such  false  or  fraudulent  instru- 
ment relates  shall  be  forfeited.  Un- 
der §§  821  and  8,249,  the  Commis- 
sioner of  Internal  Revenue  had  made 
a  regulation  that  a  rectifier,  before 
emptying  spirits  to  be  rectified, 
should  give  a  notice,  Form  122,  to 
the  collector,  and  that  thereupon  a 
ganger  should  regauge  such  spirits 
and  make  a  report,  Form  59,  from 
which  the  rectifier  should  make  an  en- 
try in  Form  1 22,and  the  gauger  should 
certify  on  the  latter  Form  as  to  his 
making  the  gauge  and  seeing  the 
packages  emptied  and  the  stamps  de- 
stroyed, and  as  to  the  correctness  of 
such  entry  by  the  rectifier.  The  al- 
leged cause  of  forfeiture  was,  that  the 
owner  of  the  spirits,  with  the  pur- 
pose of  obtaining  stamps  for  rectified 
spirits,  to  be  placed  on  other  spirits 
on  which  the  tax  had  not  been  paid, 
made  false  returns  as  to  the  'first 
namjed  spirits,  on  Form  122,  and,  by 
bribing  a  gauger,  induced  him  to 
make  a  false  certificate  on  Form  122, 
and  a  false  return  on  Form  59,  so 
that  the  packages  were  not  emptied, 
nor  the  stamps  destroyed,  being  the 
packages  seized :  Hel<C 

(I.)  That  the  regulation  was  a  valid 
and  reasonable  one ; 

(2.)  That  it  applied  to  nnrectified 
spirits ; 

(8.)  That  the  false  documents  relat- 
ed to  the  spirits  in  respect  to  which 
the  certificate  and  report  were  made. 
Thacherv.  United  States,  15 

4.  Section  8,279  of  the  Revised  Stat- 
utes of  the  United  States  makes  it  an 
offence  to  work  in  a  distillery  on 
which  no  sign  is  placed  and  kept,  at 
provided  in  that  section,  and  provides 
a  punishment  for  such  an  act.  Uni- 
ted States  v.  Flyrw,  802 

5.  Under  §  3,408  of  the  Revised  Stat- 
utes of  the  United  States,  which  pro- 
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Tides  that  "  the  deposits  in  savings 
banks  shall  be  exempt  from  tax  *  * 
on  all  deposits  not  exceeding  two 
thousancLdollars,  made  in  the  name 
of  any  one  person,9  such  deposits  are 
not  exempt  from  tax  on  $2,000  of  the 
deposits  in  the  name  of  any  one  per- 
son, which  exceed  $2,000.  German 
Saving*  Bank  v.  Archbold,  898 

6.  Under  §  8,176  of  said  Revised  Stat- 
utes,  an  addition  of  100  per  cent,  to 
the  tax  is  authorized  for  an  untrue 
return,  although  the  return  is  not 
wilfully  false.  id. 

1.  The  tax  imposed  by  said  §  3,408  is 
a  tax  on  the  bank  and  not  on  the  de- 
positor, and  is  not  subject  to  the  ob- 
jection that  it  is  not  a  uniform  tax, 
and  so  in  violation  of  Article  1,  sec- 
tion 8,  of  the  Constitution  of  the  Un- 
ited States.  id. 


JUDGMENT. 

See  Bankruptcy,  13  to  15. 
Marine  Insurance,  3,  5. 
Town  Bond,  16  to  18. 

JURISDICTION. 

See  Admiralty. 
Extradition. 
Removal  of  Causes,  2. 


LACHES. 
See  Marine  Insurance,  4. 

LEGACY. 
See  Internal  Revenue,  2. 

LIEN. 

1 T  The  terms  of  a  contract  by  a  railroad 
company  for  the  carriage  of  coal,  held 
to  amount  to  a  waiver  of  a  lien  on  the 
coal  for  freight,  so  that  the  company, 


giving  credit  to  the  owners  of  the  coal, 
and  taking  their  note  for  such  freight, 
had  no  right  to  rescind  the  contract 
and  assert  such '  lien,  until  the  note 
was  dishonored,  before  which  time 
the  title  of  an  assignee  in  bankruptcy 
of  said  owners  to  said  coal  intervened. 
Sicardy.  Buffalo,  A'.  Y.  &  Phila.  Rail- 
way Co.,  525 

2.  Where  a  defendant  put  his  refusal  to 
deliver  property  to  its  .owner,  on  the 
ground  of  a  lien  on  it  for  freight  and 
also  for  storage,  he  cannot,  in  a  suit 
against  him  to  recover  possession  of 
the  property,  claim  judgment  on  the 
Pfpuod  that  he  had  a  lieu  for  storage, 
ltbeing  held  that  he  had  no  lien  for 
freight.  id. 

See  Admiralty. 

Bankbuptcy,  13  to  15. 


LIMITATION. . 
See  Bankruptcy,  12, 18. 


M 

MANIFEST. 
See  Imports,  1. 


MARINE  INSURANCE. 

1.  P.,  the  sole  owner  of  a  vessel,  pro- 
cured marine  insurance  on  her  in  four 
insurance  companies,  for  an  aggre- 
gate sum  of  $1 1,000,  on  account  of 
himself,  for  one  year.  The  policies 
valued  the  vessel  at  $13,500,  and  con- 
tained these  clauses :  "  No  abandon- 
ment, in  any  case  whatever,  even 
when  the  right  to  abandon  may  exist, 
shall  be  held  or  allowed  as  effectual 
or  valid,  unless  it  shall  be  in  writing, 
signed  by  the  insured,  and  delivered 
to  the  said  company,  or  to  their  au- 
thorized agent,  nor  unless  it  shall  be 
efficient,  if  accepted,  to  convey  to  and 
vest  in  the  said  insurance  company 
an  unincumbered  and  perfect  title  to 
the  subject  abandoned ;  and  the  val- 
uation of  said  vessel,  expressed  in 
this  policy,  shall  be  considered  the 
value  in  adjusting  losses  covered  by 
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this  policy."  "  It  is  also  agreed,  that 
this  policy  shall  become  void,  if  any 
other  insurance  is  or  shall  be  made 
upon  the  Tessel  interest  hereby  in- 
sured, which,  together  with  this  in- 
surance,  shall  exceed  the  sum  of 
$11,000."  The  vessel  was  wrecked. 
P.  paid  5-27 the  of  the  contribution  of 
the  vessel  in  general  average  to  the 
expenses  of  an  unsuccessful  expedition 
for  her  relief,  the  companies  paying 
22-27ths,  under  a  clause  in  the  poli- 
cies. Thereafter  P.  gave  to  the  com- 
panies notice  of  abandonment,  and. 
two  months  after  that,  he  signed  and 
delivered  to  each  company  a  paper, 
saying:  "  I,  P.,  owner  of  the  schooner 
M.  E.  P.,  insured  under  policy"  ot 
such  a  nnmber,  in  such  a  company, 
for  so  much,  of  such  a  date,  "  do 
hereby  abandon  to  said  company  all 
right,  title,  and  interest  possessed  by 
me  in  said  vessel,  tackle,  and  apparel, 
under  said  policy,  notice  of  said  aban- 
donment having  been  given"  at  such 
a  date.  The  companies  accepted  the 
abandonment,  and  paid  P.,  as  for  a 
total  loss,  $11,000.  and  afterwards,  at 
their  own  expense,  saved  the  vessel, 
and  procured  repairs  to  be  made  to 
her.  On  a  libel  against  her  for  such 
repairs,  P.  claimed  to  be  the  owner 
of  5-27  tbs  of  her,  and  answered  set- 
ting up  that  the  claim  was  not  a  lien 
on  his  share  of  the  vessel :  Held,  that 
P.  had  no  interest  in  the  vessel  when 
the  libel  was  filed,  and  was  not  enti- 
tled to  defend  the  suit.  The  Mary  E. 
Perew,  68 

2.  A  policy  of  reinsurance  on  a  marine 
risk,  issued  by  one  insurance  com- 
.pany  to  another,  insured  "  $6,550  on 
charter,  $2,650  on  primage,  and 
$1,500  on  property,  on  board  ship 
C.  S.  Penneli,  at  and  from  New  York 
to  San  Francisco."  There  were  two 
charters  at  risk  during  the  veyage. 
The  language  of  the  policy  was 
equally  applicable  to  both,  and  it 
was  held  that  the  insured  had  proved 
that  the  insurance  related  to  a  par- 
ticular one  of  the  two  charters. 
Ocean  Ins.  Co.  y.  Sun  Mutual  Int. 
Co.,  249 

8.  In  this  suit  on  the  reinsurance  policy, 
proof  of  a  judgment  against  the  in- 
aured  company  on  the  policy  issued 
by  it,  was,  under  the  circumstances, 


held  to  be  sufficient  proof  of  loss,  and 
of  the  insurable  interest  of  the  insured 
company.  id. 

m 

4.  The  defence  Of  delay  on  the  part 
of  the  insured  company  in  bringing 
suit,  overruled.  #     id. 

5.  The  insured  company  was  allowed  to 
recover  the  amount  it  had  paid  on  the 
judgment  against  it,  and  the  costs  and 
expenses  it  had  paid  in  the  suit  which 
resulted  in  the  judgment.  id. 

MORTGAGE. 
See  Admibalty. 


N 


NATURALIZATION. 

1.  An  affidavit  for  a  complaint  of  a  vio- 
lation of  §  5,426  of  the  Revised  Stat- 
utes of  the  United  States,  alleged  that 
C.  did,  for  the  purpose  of  registering 
himself  as  a  voter,  unlawfully  use  a 
certain  certificate  of  citizenship, 
knowing  that  such  certificate  had 
been  unlawfully  issued  or  made,  with- 
out stating  how  such  use  was  unlaw- 
ful, or  how  the  certificate  had  been  un- 
lawfully issued  or  made :  Held,  thit 
the  affidavit  did  not  show  probable 
cause  for  the  issuing  a  warrant,  with- 
in the  4th  amendment  to  the  Constitu- 
tion of  the  United  States.  In  re 
Coleman,  406 

2.  The  question  as  to  what  constitutes 
a  record  of  naturalization,  consid- 
ered, id. 

3.  Under  the  Act  of  April  14th,  1802, 
(2  U.  S.  Stat,  at  Large,  158,)  and  the 
Act  of  May  26th,  1824,  (4  Id.,  69,)  it 
is  not  one  of  the  "  conditions  "'  of  ad- 
mission to  citizenship,  that  the  appli- 
cant shall  see  to  it  that  the  proceed- 
ings are  recorded.  id. 

4.  "Where  an  applicant  for  ciiiz^nship 
complies  fully  with  all  the  conditions 
imposed  on  him,  as  prerequisites  to 
his  admission,  and  the  unlawfulness, 
if  any,  is  in  the  want  of  form  in  the 
record  of  the  Court,  and  he  receives 
at  the  time,  from  the  Court,  a  certifi- 
cate stating  that  all  the  statutory  re- 
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quisites  have  been  complied  with,  and 
that  he  is  admitted  to  be  a  citizen,  he 
cannot,  if  he  afterwards  uses  such  cer- 
tificate, be  convicted,  under  said 
§  5426,  of  using  such  certificate,  know- 
ing that  it  was  unlawfully  issued,  id. 

NEGLIGENCE. 


See  Insurance. 


NEW  TRIAL. 


1.  The  rules  stated  which  govern  the  j 
question  of  granting  a  new  trial,  to  | 
introduce  new  evidence.  Heady  i 
Roofing  Co.  v.  Taylor,  94 

2.  The  knowledge  and  dilijence  of 
counsel  are  to  oe  considered,  on  such 
question,  the  same  as  those  of  the 
party.  id. 

3.  In  this  case,  it  was  held,  that,  by  the 
exercise  of  ordinary  diligence,  the 
new  evidence  sought  to  he  introduced 
could  have  been  discovered,  so  as  to 
be  introduced  at  the  former  trial,  and 
that  it  was  not  of  such  materiality 
and  weight  that  it  would  probably 
change  the  result.  id. 

4.  In  an  action  of  assumpsit  by  the 
United  States  against  0.  and  K.  and 
B.,  K.  pleaded  the  general  issue  sev- 
erally, and  O.  and  K.  joined  in  their 
plea.  The  cause  of  action  was  joint 
and  several.  At  the  trial,  the  plaint- 
iffs made  no  claim  against  B.  The 
jury  were  instructed  by  the  Court 
that  B.  was  entitled  to  a  verdict. 
The  jury  found  a  verdict  against  0. 
and  K.,  but  made  no  finding  as  to  B. 
Before  judgment  was  entered,  all  the 
defendants  moved  in  arrest,  and  to 
set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  that  the  ver- 
dict was  irregular  because  the  issue 
as  to  B.  was  not  found :  Held,  that  if 
the  plaintiff  should  discontinue  the 
suit  as  to  B.,  judgment  would  be  en- 
tered against  O.  and  K. ;  that,  on  such 
discontinuance,  the  motion  would  be 
overruled  ;  and  that,  if  a  discontinu- 
ance was  not  entered,  or  an  amend- 
ment not  made,  B.  would  be  entitled 
to  a  new  trial,  but  not  the  other  de- 
fendants.     United  State*  v.  a  Fallon, 
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PATENT. 

1.  Invention,  (1.) 

2.  Novelty,  (2  to  5.) 

3.  Specification. 

4.  Abandonment,  (6  to  8.) 

5.  Disclaimer. 

6.  Reissue. 

7.  License,  (9.) 

8.  Suit  in  Equity,  (10  to  14.) 

9.  Infringement. 

10.  Injunction,  (15  to  17.) 

11.  Defence,  (18.) 

12.  Attachment. 

13.  ProfiU,  (19  to  24.) 

14.  Damages,  (25  to  30.) 

15.  Costs. 

16.  Decree,  (31.) 

17.  Particular  Patents. 

(1.)  Rogers— Table hever-  K32  ^ 

(2.)  Rogers— Birch  beer,    )   84** 
(3.)  Barker — Chain-pump  bucket, 

(35,  36.) 
(4.)  Howes  and  others — Grain  sep- 
arator and  scourer,(37to40.) 
(5.)  Goodale — Paper-bag  machin- 
ery, (41  to  45.) 
(6.)  Johnson  and  Sandford — Fast- 
ening sheet  metal,  (46, 47.) 
(7.)  Williams — Locomotive  lamp, 

(48  to  51.) 
(8.)  Goodyear    Dental  Vulcanite 
Co. — Artificial  gums,  (52  to 
54.) 
(9.)  Graebe    and     Liebermann — 
Anthracine  dyes,  (55,  56.) 
(10.)  Adams — Electro-deposition  of 

nickel,  (57  to  60.) 
(11.)  Burdett— Reed  organ,  (61  to 

66.) 
(12.)  Si mpson — Insulating   subma- 
rine cables,  (67  to  72.) 
(13.)  Webster— Looms,  (73  to  77.) 
(14.)  Van  Marter— Distilling  tub, 
(78  to  80.) 

1.  Invention. 

1.  A  notch  in  one  thickness  of  a  paper 
bag  with  an  evenly  cut  mouth,  such' 
notch  facilitating  the  opening  of  the 
mouth,  being  in  existence,  a  paper 
bag  made  with  such  a  notch  in  one 
thickness  of  a  mouth  cut  with  jagged 
or  serrated  edges,  with  a  view  to  fa- 
cilitate the  opening  of  the  mouth,  is 
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not  a  patentable  invention.     In  re 
Arkell,  437 

See  4, 6,  32  to  84,  42,  45, 48  to  50, 
64, 68,  75. 

2.  Jfovelty. 

2.  Mere  applications  for  patents  cannot 
be  considered  on  the  question  of  nov- 
elty, as  a  defence  in  a  suit  on  a  pat- 
ent. To  make  the  things  described 
and  shown  in  them  available,  there 
must  be  evidence  that  such  things 
were  actually  constructed  in  working 
form.     Barker  v.  Stowe,  49 

8.  A  rejected  application  for  a  patent  is, 
of  itself,  no  evidence  of  the  existence 
of  a  perfected  invention  at  the  date  it 
was  tiled,  in  the  absence  of  any  other 
evidence  of  the  construction  and  ope- 
ration at  that  date  of  a  machine  em- 
bodying the  invention  described  in 
such  application.    Howes  v.  iPNeal, 

103 

4.  Knowledge  of  prior  experiments  by 
another  will  not  defeat  the  claim  of 
the  patentee  to  an  invention,  if  it  ap- 
pears that,  after  those  experiments 
were  abandoned,  he  first  perfected 
and  adapted  the  invention  to  actual 
use.  Union  Paper  Bag  Machine  Co.  v. 
Pultz  and  WaUcley  Co.,  1 60 

■5.  The  patentee  has  the  right  to  take  up 
the  improvement  at  the  point  where 
it  was  left  by  his  predecessor,  and  \f, 
by  the  exercise  of  his  own  inventive 
skill,  he  is  successful  in  first  perfect- 
ing and  reducing  to  practice  the  in- 
vention which  his  predecessor  under- 
took to  make,  he  is  entitled  to  the 
merit  of  such  improvement,  as  an  orig- 
inal inventor.  id. 

See  36, 40, 48  to  50,  57,63. 

3.  Specification. 

See  Evidence,  I. 
10,68,60,74. 

4.  Abandonment. 

6.  The  experimental  uso  of  an  inventiou, 
by  the  inventor,  as  distinguished  from 


its  public  use,  considered.     Jennutg* 
v.  Pierce,  42 

7.  Acts  of  an  inventor,  to  determine  the 
value,  utility  or  success  of  his  inven- 
tion, are  to  be  liberally  construed,  if 
the  acts  are  not  inconsistent  with  the 
clear  intention  to  hold  the  exclusive 
privilege.  id. 

8.  The  effect  of  the  provisions  of  the  7th 
section  of  the  Act  of  March  3d,  1839, 
(5  U.  8.  Stat,  at  Isirge,  354,)  is.  to  re- 
quire that  an  inventor  shall  not  per- 
mit his  invention  to  be  used  in  public 
at  a  period  earlier  than  two  years 
prior  to  his  application  for  a  patent, 
under  the  penalty  of  having  his  pat- 
ent rendered  voi3  by  such  use.  Con- 
sent and  allowance  by  the  inventor 
are  not  necessary  to  such  invalidity. 
Egbert  v.  Lippmann,  295 

See  39. 70  to  72. 

5.  Disclaimer. 

See  65,  66. 

6.  Reissue. 
&»  46,47,  55,56. 

7.  Licence. 

9.  By  a  license  under  letters  patent  H. 
granted  to  L.  and  to  his  "  legal  rep- 
resentatives "  "  the  full  and  exclusive 
right  to  use  and  to  sell  to  be  used  " 
the  invention,  as  applied  to  a  speci- 
fied construction,  "  as  secured  by  the 
said  letters  patent,  for,  to  and  in  the 
State  of  New  York,  T  excepting  and 
reserving  the  right  to  manufacture 
the  said  invention  for  myself  and 
legal  representatives :"  Held,  that,  by 
the  license,  L.  acquired  the  right  to 
manufacture  the  invention  for  such 
sale  or  use,  and  that  the  license -was 
assignable  by  L.  Hamilton  v.  Kings- 
bury. 64 

8.  Suit  in  equity. 

10.  In  a  suit  in  equity  on  letters  pat- 
ent, the  defence  of  the  insufficiency 
of  the  specification  to  enable  the  in- 
vention to  be  practised,  must  be  set 
up  in  the  answer,  or  it  cannot  be 
availed  of.     Jennings  v.  Pierce,      42 
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11.  In  the  proofs,  W.  gave  evidence  as 
to  prior  knowledge  and  use  by  him 
of  toe  thing  patented.  His  name  and 
snch  fact  were  not  set  op  in  the  an- 
swer. On  the  taking  of  the  proofs 
the  plaintiff  objected  to  such  evidence 
of  w.  "as  incompetent  under  the 
rules  of  the  Court"  and  as  "  incompe- 
tent nnder  the  laws  and  rules  govern- 
ing practice  in  the  Circuit  Courts  of 
the  United  States."  At  the  hearing 
the  plaintiff  sought  to  exclude  the 
evidence  of  W.  because  his  name  and 
the  facts  of  his  prior  knowledge  and 
aye  were  not  set  up  in  the  answer: 
Held,  that  the  objection  was  waived 
because  it  was  not  distinctly  made 
when  the  evidence  was  taken.  Barker 
▼.  Stoux,  49 

12.  In  a  suit  on  a  patent,  in  this  Court, 
by  P.  against  B.,  a  final  decree  was 
made  by  consent,  adjudging  the  pat- 
ent to  be  valid,  and  awarding  $2,000 
for  infringement.  B.  had  also,  by  an 
agreement  in  writing,  acknowledged 
the  validity  of  the  patent  and  the 
novelty  and  utility  of  the  invention. 
In  a  second  suit,  by  P.  against  B.,  in 
this  Court,  for  infringement  of  the 
same  patent,  B.,  after  answer,  moved 
to  amend  the  answer  by  denying  the 
novelty  and  utility  of  the  invention  : 
Held,  that  the  motion  most  be  de- 
nied.    Penilarge  v.  Beeeton,  847 

18.  A  bill  in  equity,  on  two  patents, 
alleged  that  the  defendant  was  using 
machines  containing,  in  one  and  the 
same  apparatus,  the  inventions  se- 
cured by  each  of  the  two  patents. 
The  defendant  demurred,  on  the 
ground  that  the  bill  did  not  allege 
that  the  devices  were  used  conjointly 
or  connected  together  in  any  one  ap- 
paratus: Held,  that  the  demurrer 
must  be  overruled.  Horman  Patent 
Mfg.  Co.  v.  Brooklyn  City  R.  R  Co., 

444 

14.  Equity  permits  the  joinder  of  sev- 
eral causes  of  action  in  a  bingle  bill, 
but  not  when  the  effect  would  be  to 
embarrass  the  defendant,  or  intro- 
duce unnecessary  confusion.  id. 

See  New  Trial,  1  to  8. 
Rehearing. 
15,  25  to  81. 


9.  Infringement. 

See  15,  19  to  23,  85,  38, 43, 44, 51 
to  54,  59,  80. 

10.  Injunction. 

15.  A  violation  of  an  injunction  in  a 
suit  on  letters  patent  not  having  been 
wilful,  and  a  motion  for  an  attach- 
ment for  contempt  for  such  violation 
having  been  made,  with  a  view  to 
determine  whether  the  method  used 
by  the  defendant  was  an  infringe- 
ment of  the  patent,  the  Court,  in  ad- 
judging the  defendant  guilty  of  such 
contempt,  ordered  that  ne  pay  to  the 
plaintiff  the  profits  and  damages  on 
account  of  the  violation  of  the  injunc- 
tion, and  the  costs  of  the  proceeding. 
Beady  Roofing  Co.  v.  Taylor,  94 

16.  A  motion  for  a  preliminary  injunc- 
tion to  restrain  the  infringement  of  a 
patent  was  made  six  months  after  it 
was  issued.  The  answer  put  in  issue 
its  validity,  and  set  up  a  license  to 
construct  and  use  the  machine  com- 
plained of,  granted  by  the  plaintiff 
Wore  the  patent  was  issued.  It  was 
disputed,  on  affidavits,  whether  the" 
defendant's  machine  was  so  made 
with  the  knowledge  and  consent  of 
the  plaintiff,  and  whether  the  inven- 
tion was  new,  and  the  defendant  was 
shown  to  be  able  to  respond  in  dam- 
ages :  Held,  that  the  motion  must  be 
denied.    Mc Quire  v.  Ernie*,         312 

17.  After  a  motion  for  a  preliminary 
'  injunction  in  a  suit  in  equity  for  the 

infringement  of  letters  patent  had 
been  beard,  and  before  it  was  decid- 
ed, the  defendants  filed  a  paper  with- 
drawing their  opposition  to  the  mo- 
tion. Thereupon  the  Court  granted 
the  injunction  and  refused  to  make 
any  other  decision  on  the  motion, 
although  the  plaintiff  insisted  that 
the  motion  should  be  decided  on  the 
merits,  with  a  view  to  other  cases. 
American  Middling*  Purifier  Co.  v. 
Vail,  315 

11.  Defence. 

18.  A  defendant  cannot  avail  himself 
of  the  defence  that  he  has  not  marked 
or  labelled  the  infringing  machines  as 
patented,  and  .especially  so  when  no 
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such  defence  is  set  up  in  the  answer. 
Herring  v.  Gage,  124 


12.  Attachment. 


See  15. 


13.  Profits. 


19.  The  findings  of  the  master,  in  as- 
certaining the  profits  made  by  the 
defendant*,  in  infringing  letters  pat- 
ent, sustained.  Herring  v.  Gage,    1 24 

20.  The  case  of  Mowry  v.  Whitney,  (14 
Wall.,  620,)  explained.  id. 

21.  In  the  present  case,  it  was  held, 
that  the  proper  inquiry  was,  not  what 
saying  the  defendant  had  made  by 
using  the  patented  device,  oyer  the 
saying  which  he  might  have  made  if 
he  had  used  any  or  all  of  yarions 
other  devices,  but  what  saving  he 
had  made  directly  by  using  the  pat- 
ented device.  id. 

22.  Interest  on  the  cost  of  a  device, 
and  the  cost  of  power,  are  to  be  al- 
lowed as ,  deductions    from    profits, 

•  only  when  it  is  shown  they  have 
been  paid  or  incurred  as  debts,      id. 

28.  In  a  suit  against  three  defendants, 
it  is  proper  to  award  against  all  three 
the  profits  made  by  them  jointly, 
while  partners,  and  against  two  of 
them  the  profits  they  made  after  their 
partnership  with  the  third  defendant 
was  dissolved,  and  while  they  were 
using  the  patented  invention  in  con- 
junction with  a  fourth  person,  not  a 
defendant.  id. 

24.  The  claim  of  letters  patent  for  an 
improvement  in  concrete  pavements 
was,  "  The  arrangement  of  tar  paper, 
or  its  equivalent,  between  adjoining 
blocks  of  concrete,  substantially  as 
and  for  the  purpose  set  forth."  Un- 
der an  interlocutory  decree  for  an 
account  of  profits,  the  plaintiff  did 
not  prove  before  the  master  any  li- 
cense fee,  as  showing  the  value  of  the 
patented  improvement,  nor  did  he 
show  such  value  otherwise.  The  ref- 
erence and  the  master's  report  pro- 
ceeded on  the  view  that  all  the  value 
in  the  infringing  pavement  was  due 
to  the  patented  improvement,  and 


the  master  reported,  as  profits,  the 
profits  made  by  the  defendant  in  lay- 
ing the  entire  pavement:  Held,  that 
the  master  should  have  reported  no 
profit  8.    Schillinger  v.  Gun' her,  80$ 

See  25,  26. 

14.  Damage*. 

25.  In  a  suit  in  equity  on  two  letters 
patent,  each  for  an  "  improved  mop- 
head,"  an  interlocutory  decree  for 
profits  and  damages  was  made.  The 
plaintiff,  before  the  master,  put  in  no 
evidence,  except  evidence  to  show 
the  damages  to  the  plaintiff  and  the 
profits  to  the  defendant,  in  the  manu- 
facture of  the  infringing  mop  as  a 
whole.  At  the  close  of  the  plaintiff's 
evidence,  the  defendant  moved  to  dis- 
miss the  proceedings,  on  the  ground 
that  no  basis  had  been  laid  before  the 
master  to  compute  or  estimate  the 
plaintiff's  damages,  and  that  he  was 
entitled  to  only  nominal  damages. 
The  point  was  reserved  and  the  de- 
fendant put  in  evidence  on  the  basis 
assumed  by  the  plaintiff.  The  mas- 
ter reported,  that,  as  no  evidence 
had  been  given  before  him  of  dam- 
ages resulting  to  the  plaintiff,  or  of 
profits  accruing  to  the  defendant, 
from  making  and  selling  the  pat- 
ented improvements  as  distinguished 
from  the  whole  mop,  he  found  for  the 
plaintiff  nominal  damages  only :  Held, 
that  the  master's  report  was  correct. 
Garretaon  v.  dark,  70 

26.  The  patentee  must,  in  every  case, 
give  evidence  tending  to  separate  or 
apportion  the  defendant's  profits  and 
the  patentee's  damages,  between  the 
patented  feature  and  the  unpatented 
features,  and  such  evidence  must  be 
reliable  and  tangible,  and  not  conjec- 
tural or  speculative :  or  he  must  show, 
by  equally  reliable  and  satisfactory 
evidence,  that  the  profits  and  dam- 
ages are  to  be  calculated  on  the  whole 
machine,  for  the  reason  that  the  en- 
tire value  of  the  whole  machine,  as  a 
marketable  article,  is  properly  and 
legally  attributable  to  the  patented 
feature.  id. 

27.  Exceptions  by  the  plaintiff  to  the 
master's  report,  founded  on  the  ad- 
mission of  testimony  objected  to,  held 
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to  be  immaterial,  because,  the  plaint- 
iff having  failed  to  give  adequate  evi- 
dence as  to  profits  and  damages,  the 
defendants  were  not  put  on  their  de- 
fence in  that  respect,  and  it  was  un- 
important whether  they  gave  compe- 
tent evidence  or  no  evidence.        id. 

28.  Certain  exceptions  overruled,  as  too 
general.  id. 

29.  The  plaintiff  not  allowed  to  give 
further  evidence,  there  being  no  claim 
of  a  failure,  through  inadvertence,  to 
give  other  or  further  evidence,  or 
that  there  was  any  which  could  be 
given.  id. 

80.  Costs  awarded  to  the  plaintiff,  ex- 
cept the  costs  of  the  reference,  and 
report,  and  exceptions,  and  the  hear- 
ing thereon.  id. 

16.  Costs. 

See  15,  30. 

16.  Decree. 

31.  The  form  of  a  decree  establishing 
the  validity  of  letters  patent,  com- 
mented on.  Ready  Hoofing  Co.  v. 
Taylor,  94 

17.  Particular  Patents, 

(1.)  Rogers — Table  beverage. 

(2.)  Rogers — Birch  beer. 

32.  The  letters  patent  granted  to  James 
J.  Rogers,  July  10th,  1877,  for  an 
'•  improvement  in  table  beverages," 
the  claim  of  which  is,  "  The  compo- 
sition, as  a  table  beverage,  consisting 
of  water,  sugar,  oil  of  wintergreen, 
alcohol,  yeast,  and  burnt  sugar,  in 
the  proportions  substantially  as  de- 
scribed," are  valid.  Rogers  v.  En- 
nis,  4"? 

38.  The  letters  patent  granted  to  James 
J.  Rogers,  December  25th,'  1877,  for 
an  "  improvement  in  birch  beer,"  the 
claim  of  which  is,  '•  The  improved 
material  herein  described  for  pro- 
ducing beer  called  birch  beer,  and 
consisting  of  water,  sugar,  oil  of 
birch,  alcohol,  home-made  yeast  and 


burnt  sugar,  in  the  proportions  sub- 
stantially as  specified/'  are  valid,  id. 

34.  The  inventions  are  new  and  useful 
compositions  of  matter.  id. 

(8.)  Barker — Chain-pump  bucket. 

85.  The  claims  of  the  reissued  letters 
patent  granted  to  William  C.  Barker, 
July  6th,  1875,  for  an  "  improvement 
in  buckets  for  chain  pumps."  (the  orig- 
inal letters  patent  having  been  issued 
to  said  Barker  June  20th,  1 871,  and  re- 
issued'to  him  May  19th,  1874,)  name- 
ly, "(1.)  An  elastic  bucket  for  chain- 
pumps,  adapted  to  fit  and  work  in  the 
bore  of  a  pump-tube,  to  raise  the 
water  by  suction,  provided  with  a 
suitable  orifice  or  outlet  through 
which  the  water  remaining  in  the 
pump-tube  above  the  bucket  is  al- 
lowed to  escape  down  to  the  source 
of  supply,  substantially  as  and  for  the 
purpose  set  forth ;  (2.)  A  solid  elastic 
bucket,  having  an  elastic  bearing 
edge,  and  its  upper  portion  convex  or 
contracted  from  said  edge,  whereby 
the  bucket  will  readily  yield  to  any 
irregularities  in  the  pump-tube,  and 
admit  of  its  being  easily  drawn  up, 
while  at  the  same  time  it  will  resist 
moving  downward,  substantially  as 
and  for  the  purpose  specified,"  are 
infringed  by  the  buckets  for  chain- 
pumps  described  in  the  letters  patent 
granted  to  Deloraine  F.  Stowe,  Feb- 
ruary 23d,  1875,  for  an  *Mmprove- 
ment  in   buckets  for  chain-pumps." 

t  Barker  v.  Stowe,  49 

86.  The  two  claims  of  said  reissued 
letters  patent  are  void  for  want  of 
novelty.  id. 

(4.)  Howes  and  otliers—  Grain  separator 
and  scourer. 

37.  The  reissued  letters  patent  granted 
to  Simeon  Howes,  Gardner  E.Throop, 
Alpheus  Babcock,  Norman  Babcock 
and  Carlos  Ewell,  March  5th,  1872, 
for  an  "improvement  in  grain  sep- 
arators and  scourers,"  and  extended 
for  seven  years  from  March  16th, 
1872,  the  original  patent  having  been 
granted  to  lJowes  and  Throop,  March 
16th,  1868,  are  valid.  Howes  v.  Mc- 
Keal,  103 
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38.  The  first  claim  of  said  reissue,  name- 
ly, "  The  combination  with  a  suction 
fan,  scouring  mechanism,  perforated 
inclosing  shell,  and  outer  tight  cas- 
ing, of  a  draught  passage  connecting 
the  chamber  outside  of  said  perforat- 
ed shell  directly  with  the  fan  case, 
said  passage  being  provided  with  au- 
xiliary inlets  or  openings,  substanti- 
ally as  and  for  the  purpose  set  forth/' 
is  infringed  by  a  machine  which  em- 
bodies in  combination  all  the  ele- 
ments which  make  up  such  claim, 
they  being  combined  in  substantially 
the  same  way  and  for  the  same  pur- 
pose, and  having  the  same  combined 
mode  of  operation  as  in  the  patent, 
although  in  the  infringing  machine 
the  direction  of  the  current  is  at  first 
reversed,  and  the  refuse  is  carried 
through  an  opening  in  the  inner  wall, 
and  then  through  an  auxiliary  fan  in- 
to another  upward  passage,  to  reach 
the  main  fan,  instead  of  as  in  the 
patent,  being  at  first  carried  directly 
upward  through  the  .draught  pas* 
sage,  to  reach  the  main  fan,  and  al- 
though, in  the  infringing  machine, 
the  increased  supply  of  air  is  brought 
into  the  inside  of  the  scourer,  and 
through  the  perforations  into  the  an- 
nular space  between  the  scourer  and 
the  outer  casing,  instead  of,  as  in  the 
patent,  coming  through  auxiliary  air 
inlets  in  the  bottom  of  the  outer  cas- 
ing, id. 

39.  The  application  for  the  patent  was 
filed  in  January,  1855,  and  rejected 
in  March,  1855.  In  June,  1856,  the 
inventors  filed  a  paper  stating  that 
they  withdrew  their  application,  and 
requesting  the  return  of  $20.  The 
withdrawal  was  made  for  the  pur- 
pose of  filing  a  new  application.  The 
$20  was  refunded  in  June,  1856.  At 
that  time  one  of  the  inventors  di- 
rected E.,  a  patent  agent,  to  prepare 
a  new  specification.  £.  neglected  to 
do  so  till  April,  1857.  At  that  time 
a  new  specification  was  sworn  to  by 
both  inventors,  and  sent  to  E.  with 
his  fee,  and  the  Patent  Office  fee,  and 
a  power  of  attorney  to  E.  The  ap- 
plication was  not  filed  by  E.  till  Feb- 
ruary, 1858.  The  patent  was  issued 
in  March,  1858.  Held,  that  there  was 
no  abandonment  of  the  invention  to 
the  public,  and  no  consent  to  it*  use 
by  the  public  for  more  than  two  years 


before  February,  1858;  and  that 
there  was,  in  judgment  of  law,  a  con- 
tinuous application.  id. 

40.  The  second  claim  of  said  reissue, 
namely,  "  In  a  combined  scourer  and 
grain  separator,  the  arrangement  of 
two  wind  trunks  side  by  side,  in  the 
manner  shown  and  described,  and  for 
the  purpose  herein  set  forth,"  is  valid, 
although  each  of  its  two  separators 
is,  in  and  by  itself,  like  a  separator 
in  a  prior  machine.  id. 

(5.)  Ooodale — Paper-bag  machinery. 

41.  The  first  claim  of  the  letters  patent 
granted  to  William  Goodale,  July 
12th,  1859,  for  improvements  in  ma- 
chinery for  making  paper  bags,  and 
extended  for  7  years  from  July  12th, 
1878,  namely:  "Making  the  cotter 
which  cuts  the  paper  from  the  roll  or 
piece,  of  the  form  herein  described, 
that,  on  cutting  off  the  paper,  it  also 
cuts  it  into  the  required  form  to  fold 
into  a  bag,  without  further  cutting," 
is  valid.  Union  Paper-Bag  Maehtne 
Co.  v.  Pultz  and  Walkley  Vo.t       160 

42.  The  invention  of  Goodale  was  not 
simply  a  knife  which  would  cut  with- 
out waste,  or  which  would  produce 
the  exact  form  of  blank  described  in 
the  8peci6cation,  but  was  a  machine 
having  a  cutter  of  five  planes,  which, 
by  a  transverse  cut  across  a  roll  of 
paper  in  the  flat  sheet,  cut  the  paper 
into  the  required  form  to  fold  into  a 
paper  bag  without  further  cutting 
out,  the  form  of  the  blank  being  sub- 
stantially the  form  given  in  the  spec- 
ification, id. 

48.  A  machine  having  a  knife  of  the  ir- 
regular form  of  the  Goodale  cotter, 
which  cuts  the  paper  into  the  re- 
quired form  to  fold  into  a  bag,  with- 
out further  cutting  out,  is  an  infringe- 
ment of  the  first  claim  of  the  Good- 
ale patent,  although  such  knife  has 
an  additional  parallel  blade  at  each 
end  of  it  id. 

44.  Nor  does  the  removal  of  the  central 
cutting  portion  of  such  knife  about  a 
bag's  length  in  advance  of  the  side 
cutters,  cause  the  machine  to  be  no 
infringement,  the  cutters  which  re- 
move si(}e  pieces  of  paper  from  the 
roll  remaining  the  same.  id. 
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45.  It  required  invention  to  make  a 
knife  which  would  cut  from  a  roll  of 
paper  in  the  fiat  sheet,  by  one  cut,  a 
blank  which  could  be  folded  into  a 
bag  without  further  cutting  out.     id. 

(6.)  Johnson  and  Sandford— Fastening 
sheet  metal. 

46.  The  second  claim  of  the  reissued 
letters  patent  granted  to  Asa  John- 
son and  Thomas  S.  Sandford,  April 
16th,  1872,  for  "an  improvement  in 
fastening  sheet  metal  to  roofs/'  name- 
ly, "  In  combination  with  the  adjust- 
ing bolt  and  slotted  side  plates,  suit- 
ably connected  to,  and  combined 
with,  the  materials  to  be  fastened  to- 
gether, for  the  purpose  of  accommo- 
dating the  expansion  and  contraction 
of  such  materials  with  reference  to 
each  other,  substantially  as  speci- 
fied," is  invalid,  because  the  essential 
elements  of  the  combination  claimed 
are  different  from  the  essential 
elements  described  in  the  original 
patent,  and  the  result  .produced  by 
the  combination  described  in  the  re- 
issue is  different  from  that  produced 
by  the  combination  described  in  the 
original  patent.  Johnson  v.  Flushing 
R.  R.  Co.,  192 

47.  The  cases  of  GUI  v.  Wells,  (22  Wall.. 
24.)  and  Herring  v.  Nelson,  (14 
Blotch/.  C.  C.  A,  298,)  commented 
on.  id. 

(7.)  Williams — Locomotive  lamp. 

48.  The  reissued  letters  patent  granted 
to  Irvin  A.  Williams,  December  19th, 
1865,  for  an  "improvement  in  loco- 
motive lamps,"  (the  original  patent 
having  been  granted  to  him  April 
29th,  1862,)  are  valid.  Williams  v. 
Rome,  W.  &  0.  A  R.  Co.,  200 

49.  The  claims  of  said  reissue  are  for 
patentable  combinations  aud  not  for 
aggregations.  id 

60.  The  present  case  distinguished  from 
Bailee  v.  Van  Wormer,  (2D  Wallace, 
858,)  and  Reckendorfcr  v.  Faber,  (2 
Otto,  347).  id. 

51.  The  question  of  infringement  con- 
sidered, id. 


(8.)  Goodyear   Dental   Vulcanite  Co. — 
Artificial  gums. 

52.  The  reissued  letters  patent  granted 
to  the  Goodyear  Dental  Vulcanite 
Company,  March  21st,  1865,  origin- 
ally issued  to  John  A.  Cummings, 
June  7th,  1864,  for  an  "  improvement 
in  artificial  gums  and  palates,"  the 
validity  of  which  was  settled  in  Good- 
year  Dental  Vulcanite  Co.  v.  Smith, 
(98  U.  8.,  486,)  are  infringed  when 
parts  of  hard  rubber  plates  of  teeth 
are  replaced  by  new  parts,  made  of 
the  materials  and  according  to  the 
mode  described  in  the  patent.  Good- 
year Dental  Vulcanite  Co.  v.  Fre- 
terre,  2 1 4 

58.  The  patent  is  also  infringed,  when 
the  hard  rubber  plate  formed  and 
holding  teeth  in  the  manner  pre- 
scribed in  the  patent  is  made,  al- 
though it  is  mounted  on  a  gold  plate, 
which  goes  between  it  and  the  mouth, 
so  that  it  does  not  touch  the  surface 
of  the  mouth.  id. 

54.  The  use  of  celluloid  and  rose  pear  J, 
in  making  plates  in  the  manner  de- 
scribed in  the  patent,  instead  of  hard 
rubber,  held  to  be  an  infringement, 
although,  in  a  prior  case,  in  another 
Circuit,  such  use  was  held  to  be  not 
ail  infringement,  but  on  different  evi- 
dence, id. 

(9.)  Graehe  and  Liebcnnann — Anthra- 
cine  dyes. 

55.  The  reissued  letters  patent.  Divis- 
ion B,  granted  to  Charles  Graebe  and 
Charles  Liebermann,  April  4th,  1871, 
for  an  improvement  in  dyes  or  color- 
ing matters  from  anthracine,  are 
valid.     Aniliitv.  Higgin,  290 

56.  The  original  patent  claimed  "the 
within  described  process  for  the  pro- 
duction of  alizarine,  by  first  prepar- 
ing bibrotnanthrakinon,  or  bichlor- 
anthrakinon,  and  then  converting 
those  substances  into  alizarine,  sub- 
stantially as  above  set  forth/'  The 
reissue  describes  the  same  process, 
producing  the  same  substance,  and 
claims,  "Artificial  alizarine,  produced 
from  anthracine,  or  its  derivatives, 
by  either  of  the  methods  herein  de- 
scribed,  or    by  any   other  method 
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which  will  produce  a  like  result."  | 
The  case  was  a  proper  one  for  a  re- 
issue, id. 

(10.)  Adams — Electro  deposition  of  nickel, 

57.  The  Tetters  patent  granted  to  Isaac 
Adams,  Jr.,  August  3d,  1869,  for  an 
"  improvement  in  the  electro  deposi- 
tion of  nickel,"  are  valid,  the  1st,  3d 
and  4th  claims  of  the  patent  being : 
"  1.  The  electro  deposition  of  nickel 
by  means  of  a  solution  of  the  double 
sulphate  of  nickel  and  ammonia,  or  a 
solution  of  the  double  chloride  of 
nickel  and  ammonium,  prepared  and 
used  in  such  a  manner  as  to  be  free 
from  the  presence  of  potash,  soda, 
alumina,  lime  or  nitric  acid,  or  from 
any  acid  or  alkaline  reaction.  3.  The 
methods  herein  described,  for  pre- 
paring the  solution  of  the  double 
sulphate  of  nickel  an,d  ammonia,  and 
the  double  chloride  of  nickel  and  am- 
monium. 4.  The  electroplating  of 
metals  with  a  coating  of  compact, 
coherent,  tenacious,  flexible  nickel,' 
of  sufficient  thickness  to  protect  the 
metal  upon  which  the  deposit  is.  made 
from  the  action  of  corrosive  agents 
with    which    the    article    may    be 

'    brought  in  contact."     United  Nickel 
Co.  v.  Harris,  819 


68.  The  first  claim  is  a  claim  to  the 
electro  depos  tion  of  nickel  by  means 
of  any  solution  of  the  double  sulphate 
of  nickel  and  ammonia,  or  of  any  so- 
lution of  the  double  chloride  of  nickel 
and  ammonium,  however  such  solu- 
tion may  be  prepared,  provided  such 
solution  is  so  used  as  to  be  free, 
while  the  electro  deposition  of  the 
nickel  is  going  on,  from  the  presence 
of  potash,  soda,  alumina,  lime  or 
nitric  acid,  or  from  any  acid  or  alka- 
line reaction.  id. 

59.  Although  a  sulphate  or  a  chloride 
of  potash  or  soda  may  be  introduced 
into  a  solution  of  the  double  sulphate 
of  nickel  and  ammonia,  or  into  a  solu- 
tion of  the  double  chloride  of  nickel 
and  ammonium,  yet,  if  the  solution  is 
so  used,  in  the  electro  deposition  of 
nickel,  that  the  sulphate  or  the 
chloride  will  not  oe  decomposed,  the 
first  claim  is  infringed.  id. 

60.  The  fourth  claim  is  a  claim  to  the 


product  or  coating  named  in  it,  hav- 
ing the  qualities  described  in  it,  when 
such  product  or  coating  is  produced 
by  employing  the  invention  covered 
by  the  first  claim.  id. 

(11.)  Burdett—Reed  ergon. 

61.  The  1st,  2d  and  4th  claims  of  the" 
letters  patent  granted  to  Riiey  Bur- 
dett,  February  23d,  1869,  for  1?  years 
from  the  24th  of  August,  1868,  for  an 
"  improvement  in  reed  organs,"  name- 
ly, "  (1.)  The  arrangement,  in  a  reed 
musical  instrument,  of  the  reed  board 
A,  having  the  diapason  set  a  and  its 
octave  set  6,  and  the  additional  set  L, 
extending  from  about  at  tenor  F  up- 
ward through  the  scale,  substantially 
as  and  to  the  effect  set  forth;  (2.) 
The  reed  board  A,  and  foundation 
board  G,  constructed  with  the  con- 
tracted valve  openings  D.  F,  F,  and 
the  reeds  arranged  in  relation  tbe.f- 
to,  all  in  the  manner  described;  (4.) 
In  connection  with  the  reed  board  A, 
having  the  sets  a,  b  and  L.  as  de- 
scribed, the  independent  dampers  B 
and  M,  as  set  forth,"  construed. 
BurdeU  v.  Estey,  349 

62.  The  invention  covered  by  the  first 
claim  is  not  the  mere  addition  to  the 
reed  board  of  an  organ  having  two 
sets  of  reeds,  of  an  intermediate  par- 
tial set  from  tenor  F  upwards,  but  it 
is  the  addition  to  such  a  reed  board 
of  such  an  intermediate  partial  set, 
placed  and  constructed  in  the  man- 
ner set  forth  in  the  specification  and 
drawings  annexed  to  the  patent    & 

68.  Said  1st  and  2d  claims  are  valid,  id. 

64.  Said  4th  claim  is  invalid,  for  wast 
of  invention.  & 

65.  Said  patent  is  not  void  because  of 
any  unreasonable  neglect  or  delay  to 
enter  a  disclaimer  to  either  the  3d  or 
the  4th  claim.  M- 

66.  The  plaintiff  held  to  be  entitled  to 
recover  on  the  1st  and  2d  claims, 
without  costs,  although  he  did  not, 
before  bringing  the  suit,  disclaim 
what  is  covered  by  the  4th  claim, 
provided  he  should  file  a  prop®'  d* 
claimer  of  what  is  claimed  in  the  4th 
claim.  ** 
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VI 2.)  Simpson  —  Insulating    sulimarine 
cable*. 

67.  Tlie  letters  patent  granted  to  George 
B.   Simpson,  May  21st,  1867,  for  an 
"  improvement  in  insulating  subma- 
rine cables,"  are  valid.     Colgate  v. 
Western  Union  Telegraph  Co.,      365 


68.  The  invention  defined. 


id. 


69.  The  claim  of  said  patent,  namely, 
"The  combination  of  gutta  percha 
and  metallic  wife,  in  such  form  as  to 
encase  a  wire  or  wires,  or  other  con- 
ductors of  electricity,  within  the  non- 
conducting substance,  gutta  percha, 
making  a  'submarine  telegraph  ca- 
ble/ at  once  flexible  and  convenient, 
which  may  be  suspended  on  poles  in 
the  air,  submerged  in  water,  or  bu- 
ried in  the  earth,  to  any  extent,  for 
atmospheric  or  submarine  telegraphic 
communication,  and  for  other  electric, 
galvanic  and  magnetic  uses,  as  here- 
inbefore described,"  construed,      id. 

70.  The  history  of  Simpson's  efforts  to 
obtain  a  patent  for  his  invention, 
from  January,  1848,  until  May,  1867, 
given.  id. 

71.  His  various  applications  were  one 
continuous  application,  and  he  did 
not  abandon  his  invention.  id. 

72.  His  receiving  back  from  the  Patent 
Office,  after  his  application  was  re- 
jected, $20  paid  by  him  as  a  fee,  held 
not  to  operate  as  a  withdrawal  of  his 
application.  id. 

(13.)  Webster — Looms. 

73.  The  letters  patent  issued  August 
27th,  1872,  to  William  Webster,  for 
an  improvement  in  looms  for  weav- 
ing pile- fabrics,  are  invalid.  Webster 
Loom  Co.  v.  Higgins,  446 

74.  In  respect  to  the  fifth  claim  of  said 
patent,  namely,  *'  In  combination,  the 
fay  and  its  rigid  shuttle  box,  the 
pivoted  vibrating  wire  trough,  the 
reciprocating  driving  slide,  and  the 
latch  moving  thereon,  the  latter  being 
operated  by  the  wire  box,  the  com- 
bination being  and  operating  sub- 
stantially as  described,"  the  descrip- 


tive part  of  the  specification  is  in- 
sufficient, id. 

75.  The  combination  set  forth  in  said 
fifth  claim  is  not  a  patentable  com- 
bination, but  a  mere  aggregation  of 
devices.  id. 

73.  When  a  defendant  has  shown  prior 
knowledge  and  use,  the  burden  of 
showing  prior  invention  is  on  the 
plaintiff.  id. 

77.  Webster  was  not  the  first  inventor 
of  the  invention  sought  to  be  covered 
by  said  fifth  claim.  id. 

(14.)  Van  Marter— Distilling  tub. 

78.  The  reissued  letters  patent  granted 
to  Barton  P.  Van  Marter,  August 
17th,  1869,  on  the  surrender  of  the 
original  letters  patent  granted  to  him 
January  19th,  1869,  for  an  improve- 
ment in  tubs  for  distilling  essential 
oils,  in  claiming  "  the  cover,  when 
provided  with  the  rubber  ring,  sub- 
stantially as  described,"  claim  the 
arrangement  only  when  the  rubber 
ring  is  located  between  the  cover  and 
the  ends  of  the  staves.  Van  Marter 
v.  Miller,  562 

79.  The  construction  of  the  claim  nar- 
rowed, in  view  of  the  state  of  the 
art.  id. 

80.  The  claim  does  not  cover  a  device 
in  which  a  rim  is  inserted  within  the 
tub  a  short  distance  below  the  top 
of  the  staves,  and  is  fastened  to  the 
inner  sides  of  the  staves,  and  the 
rubber  packing  is  placed  upon  such 
rim.  id. 


PLEADING. 

See  AaaiEMEirr,  3. 
Patbnt,  13,  14. 
Rkmoval  or  Causes,  4. 


•    PRACTICE. 

1.  This  Court  has  no  authority  to  refer 
a  suit  at  common  law  to  a  refereo  for 
trial,  without  the  consent  of  both 
parties  to  the  suit.  Howe  Machine 
Co.  v.  Edwards,  402 
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2.  Such  authority  is  not  conferred  by 
§  6  of  the  Act  of  June  1st,  1872,  (17 
U.  8.  Stat,  at  Large,  197,)  now  §  914 
of  the  Revised  Statutes  ot  the  United 
States,  although,  in  a  like  suit  in  the 
Courte  of  the  State  of  New  York, 
there  might  be  such  a  reference  with- 
out the  consent  of  both  parties,     id. 


3.  A  summons,  in  a  common  law  action, 
in  this  Court,  must  be  signed  by  the 
clerk,  and  be  under  the  seal  of  the 
Court     Peadee  v.  Haberetro,        472 


4.  Section  911  of  the  Revised  Statutes 
of  the  United  States,  which  prescribes 
that  "  all  writs  and  processes  issuing 
from  the  Courts  of  the  United  States 
shall  be  under  the  seal  of  the  Court 
from  which  they  issue,  and  shall  be 
signed  by  the  clerk  thereof,"  is  not 
inconsistent  with,  or  repealed  by,  the 
subsequent  provision,  in  section  914, 
that  "the  practice,  pleadings  and 
forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and 
admiralty  causes,  in  the  Circuit  and 
District  Courts,  shall  conform,  as 
near  as  may  be,  to  the  practice,  plead- 
ings and  rorms  and  modes  oi  pro- 
ceeding existing  at  the  time  in  like 
causes  in  the  Courts  of  record  of  the 
State  within  which  such  Circuit  or 
District  Courts  are  held."  id. 


6.  On  a  writ  of  error  to  the  District 
Court,  where  the  judgment  of  that 
Court  is  based  on  the  report  of  a  ref- 
eree, the  findings  of  fact  made  by  the 
referee  are  conclusive,  in  this  Court, 
and  only  his  conclusions  of  law  can 
be  questioned,  and  that  only  so  far 
as  they  are  Thai lenged  by  exceptions 
filed  in  the  District  Court.  Sieard  v. 
Buffalo,  xV.  Y.  &  Phila.  Railway  Co., 

525 


See  Agreement,  S. 
Appeal. 

Bankruptcy,  18. 
Bill  of  Particular*. 
Imports,  5. 
New  Trial. 
Patent,  10  to  12,  16,  17,  27  to 

80,  76. 
Rehearing. 
Removal  of  Causes,  2  to  4. 


PRIZE. 

1.  The  ordinary  sentence  of  acquittal 
in  a  prize  suit,  even  if  accompanied 
by  an  order  for  the  delivery  of  the 
property  to  the  person  appearing  as 
claimant  upon  the  record,  does  not 
necessarily,  divest  others  of  any  title 
they  may  have  to  the  subject-matter 
of  the   capture.     Gushing  v.  Laird, 

219 

2.  Such  claimant,  when  the  property 
is  restored  to  him,* holds  it  in  trust 
for  the  true  owner  of  it.  id. 

8.  As  against  such  claimant,  the  true 
owner  may  assert  his  title,  although 
he  carried  on  the  proceedings  which 
resulted  in  the  sentence  of  acquittal 
and  in  the  restoration  of  the  proper- 
ty to  such  claimant.  id. 

PROTEST. 
See  Imports,  8,  4. 


PUBLIC  POLICY. 
See  Agreement. 


E 

RAILROAD. 
See  Insurance. 


RECORD. 

1.  Where  docket  entries  stand  in  the 
place  of  any  other  record,  and  are 
regarded  by  the  Court  which  makes 
them  as  the  record,  they  receive  from 
other  Courts  the  same  consideration, 
as  a  record,  which  is  acqorded  to 
them  by  the  Court  which  permits 
them  to  stand  in  the  place  of  any 
other  record,  provided  there  is  no 
express  provision  of  law  prescribing 
any  other  record.     In  re  Coleman, 

406 


REFERENCE. 
See  Practice,  1,  2,  5. 
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REHEARING. 

1.  The  principles  stated  which  govern 
the  question,  whether  a  cause  shall 
be  re-argued,  alter  a  decision.  Rea- 
dy Roofing  Co,  v.  Taylor ;  94 

See  New  Trial,  1  to  8. 


REMOVAL  OF  CAUSES. 

1.  Subdivision  one  of  §  689  of  the  Re- 
vised Statutes  of  the  United  States, 
in  regard  to  the  removal  of  causes 
from  State  Courts,  is  superseded  and 
repealed  by  the  Act  of  March  3d, 
1875,  (18  U.  &  Slat,  at  Large,  470,) 
in  respect  to  a  case  which  is  covered 
both  by  said  subdivision  and  by  §  2 
of  said:  Act.  La  Mothe  Mfg.  Co.  v. 
Nail.  Tube  Work*  Co.,  432 

2.  What  is  a  sufficient  appearance  by  a 
defendant  corporation,  to  give  to  a 
Court  jurisdiction  over  it,  so  as  to 
make  its  proceedings  to  remove  the 
cause  to  a  Federal  Court  valid.      id. 

8.  What  are  sufficient  averments  in  a 
petition  for  the  removal  of  a  cause. 

id. 

4.  Where  a  complaint  put  in,  in  the 
State  Court,  before  the  removal  of  a 
cause,  prays  for  relief  purely  equita- 
ble, and,  also,  for  relief  purely  legal, 
the  plaintiff  must  replead,  in  the  Fed- 
eral Court.  id. 


RES   ADJUDICATA. 
See  Town  Bond,  16  to  18. 


s 


SALVAGE. 

1.  The  service  rendered  in  this  case  by 
a  steamer,  in  towing  another  steamer, 
which  had  lost  the  use  of  her  steam- 
power,  but  was  otherwise  in  good 
order,  and  had  the  use  of  her  sails, 
and  was  not  in  danger  or  distress, 
held  to  be  a  tewage  service,  and  not 
a  salvage  service.  The  Emily  B. 
Souder,  185 


2.  The  sum  of  $1,000  allowed  for  such 
towage,  with  interest  from  the  time 
of  the  rendering  of  the  service,     id. 

8.  The  District  Court  having  allowed 
for  a  salvage  service,  the  claimant,  on 
appeal,  was  allowed  his  costs  in  this 
Court,  and  the  libellant  was  allowed 
his  costs  in  the  District  Court.       id. 


STAMP. 
See  Internal  Revenue,  1. 


STATUTE  OF  LIMITATION. 
See  Bankruptcy,  12,  18. 


STATUTES  CITED. 

United  States. 

789,  September  24th,  Judiciary,  404 
800.  April  4th,  Bankruptcy,  461 

802,  April  14th,  Naturalization,   406, 

418 
824,  May  26th,  Naturalization,   406, 

418 
836,  July  4th,  Patent,  293,  296,  387, 

390 
839,  March  3d,  Patent,  295,  297,  387, 

391 
84 1 ,  August  1 9th,  Bankruptcy,  461 
852,  August  30th,  Patent,  387, 391 
864,  June  80th,  Importation  of  Goods, 

29,31 
864,  June  80th,  Internal  Revenue,  401 
864,  June  30th,  Legacy  Tax,  13 

866,  July  18th,  Internal  Revenue,  84, 

400,  402 

866,  July  13th,  Legacy  Tax,  13 

867,  March  2d,  Bankruptcy,  464,  587, 

540,  543 
870,  July  8th,  Patent,  298,  297 

870,  July  14th,  Internal  Revenue,  899 
870,  July  14th,  Legacy  Tax,  13 

872,  June  1st,  Practice,  86,  402,  408, 

405,  473 
872,  June  6th,  Importation  of  Goods, 

26 
874,  June  22d,  Bankruptcy,      20,  23, 

467,  468 

874,  June  2 2d,  Importation  of  Goods, 

1,2 

875,  March  3d,  Removal  of  Causfes, 

403,  482,  433 
875,  March  3d,  Trial  by  Jury,        405 
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Revised  Statute*  of  the  United 
States. 

§  321,  Internal  Revenue,  15,  16 

§  639,  Removal  of  Caused,  432, 483, 434 
$  648,  Trial  by  Jury,  405 

§  649,  Waiving  Jury,  405 

§  728,  Practice,  486 

g  911,  Practice,  472 

§  W4,  Practice,  86,  402,  408,  406,  472, 

473 
§915,  Practice,  86 

§  916,  Practice,  86 

§  954,  Practice,  314 

§  2,5 1 3,  Importation  of  Goods,  26 

§  2,514,  Importation  of  Goods,  26 

§  2,806,  Importation  of  Goods,  1, 2 
£  2,931,  Importation  of  Goods,  29,  81 
§  3,012,  Bill  of  Particulars,  314 

§  8,082,  Importation  of  Goods,  1 

£  3,176,  Internal  Revenue,  398,  401 
£  3,226,  Internal  Revenue,  34 

3,249,  Internal  Revenue,  15,  16 

3,279,  Internal  Revenue,  302 

3.312,  Internal  Revenue,  9 

3.313,  Internal  Revenue,  9 

3.314,  Internal  Revenue,  9 
3,408,  Internal  Revenue,                898 

3.414,  Internal  Revenue,  400 

3.415,  Internal  Revenue,  400 
3,451,  Internal  Revenue,  15,  16,  17 
4,886,  Patent,  297 
4,888,  Patent,  298 
4,915,  Patent,  437 
4,920,  Patent,  297 
4,980,  Bankruptcy,  179 
5,034,  Bankruptcy,  •  178 
5,044,  Bankruptcy,  525,  530 
5,046,  Bankruptcy,  443 
5,057,  Bankruptcy,  441 

5.067,  Bankruptcy,  459,  464 

5.068,  Bankruptcy,  467 
5,075,  Bankruptcy,  465 
5,081,  Bankruptcy,  178.  179 
5,118,  Bankruptcy,  464,  466 
5,128,  Bankruptcy,  448 
5,426,  Illegally  Registering,  406,  418, 

431 
5,512,  Illegally  Registering,  418 
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New  York. 

1850,  April  2d,  Railroads,  89,  90 

1«66,  April  5th,  Town  Bonds,  345 

1867,  May  15th,  Town  Bonds,  345 

1868,  May  11th,  Town  Bonds,  131 

1869,  April  19th,  Town  Bonds,  89,  90, 

131.  267,  272 


1869,  May  18th.  Town  Bonds,  281, 282, 

385 
1869,  May  20th,  Railroads,  886 

1871,  March  17th,  Town  Bonds,       140 

1871,  May  12th,  Town  Bonds,  281,  283 

1872,  May  17th,  Railroads,  886 

1873,  February  22d,  Town  Bonds,  886 
1  R.  S.,  738,  8  138,  Conveyance,  87 
1  R.  S.,  756,  §  16,  Grant,  87 
Code  of  Procedure,  §484,  Pleading,  435 
Code  of  Procedure,  §  1,013,  Reference, 

402 
New  Code  of  Procedure,  §  728,  Prac- 
tice, 801 


Connecticut. 

1801,  October,  Union  Wharf  Co.,  486 

1810,  May,  Union  Wharf,  486 

1819,  May,  Union  Wharf,  489 


Great  Beitaci. 

17  <fc  18  Yiot.,  ch.  104,  §  88,  Shipping, 

241 


STEAMER. 
Set  Salvage. 


SUIT. 
See  Fiee  Insurance,  1,  2. 

SUMMONS. 
See  Practice,  3. 


SURETY. 
See  Internal  Revenui,  1. 


T 

TAX 
See  Internal  Revenue. 


TOWAGE. 

'5 

See  Salvaob. 
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TOWN  BOND. 

1.  The  Act  of  the  Legislature  of  New 
York,  passed  April  19th,  1869,  (Law* 
of  New  York,  of  1869,  chap.  241,  p. 
447,)  authorized  any  town  in  the 
county  of  Orleans,  "  situate  along  the 
route  of  the  Lake  Ontario  Shore 
Railroad,"  alter  certain  proceedings, 
to  issue  its  bonds  in  aid  of  the  build- 
ing of  the  road.  Snch  bonds  were 
issued  by  the  town  of  T.,  in  said 
county,  although,  at  the  time,  the 
route  of  the  road  was  not  located 
through  or  along  that  town,  in  the 
manner  prescribed  by  the  General 
Railroad  Act  of  April  2d,  1860,  (Lawt 
of  New  York,  of  1850,  chap.  140,  p. 
211,)  ooder  which  the  railroad  cor- 
poration was  organized:  Held,  that 
the  want  of  such  location  was  no  ob- 
jection to  the  validity  of  the  bonds. 
Smith  v.  Town  <f  Yam,  89 

2.  Bonds  issued  by  the  town  of  Lewis- 
ton,  in  the  county  of  Niagara,  in  aid 
of  the  construction  of  the  Lake  On- 
tario Shore  Railroad,  under  the  Acts 
of  the  Legislature  of  New  York, 
passed  May  11th,  1868,  and  April 
19th,  1869,  (Law  of  Niw  York,  of 
1868,  chap.  811,  and  of  1869,  chap 
241,)  held  valid  in  the  hands  of  a 
bona  fide  purchaser  for  value,  with- 
out notice,  before  maturity.  Phdpt 
v.  Town  of  Lewuton,  181 

3.  The  plaintiff  bought  the  bonds  in  Sep- 
tember, 1874.  Certiorari  proceed- 
ings in  the  Supreme  Court  of  New 
York,  respecting  the  bonds,  which 
took  place  in  1872  and  1873,  held  not 
to  affect  the  rights  of  the  plaintiff;  for 
the  reasons  set  forth  in  the  decision 
of  the  Court  of  Appeals  of  New  York, 
in  The  People  v.  Walter,  (68  N.  r.,4t>3,) 
respecting  such  proceedings.  id. 

4.  Various  offers  of  proof  held  to  be 
irrelevant,  when  made  by  the  defend- 
ant, on  the  trial  of  a  suit  by  such 
plaintiff  against  said  town,  to  recover 
the  amounts  of  coupons  on  said  bonds, 
on  the  ground  that  the  plaintiff  was 
a  bona  fide  holder  of  the  bonds,      id. 

ft.  Under  the  2d  section  of  said  Act  of 
1868,  as  amended  by  the  2d  section 
of  said  Act  of  1869,  the  affidavit  of 
the  assessors  in  this  case  was  held  to 
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be  conclusive  proof  that  the  required 
consent  of  tax  payers  had  been  ob- 
tained before  the  bonds  were  issued, 
as  respected  the  plaintiff,  as  a  bona 
fide  holder  of  the  bonds,  for  a  valua- 
ble consideration,  without  notice,  id 

6.  Snch  affidavit  having  been  attached 
to  the  consent  papers  when  the  two 
were  filed  together  in  the  office  of 
the  county  clerk,  it  was  held,  in  view 
of  that  fact,  and  of  the  contents  of  the 
affidavit  and  of  the  consents,  that  the 
affidavit  was  sufficient,  although  it 
did  not  state  on  its  lace  what  the 
consent  was  to,  or  for,  or  about    id. 

7.  "  The  last  assessment  roll,"  referred 
to  in  the  statute,  is  the  last  assess- 
ment roll  next  preceding  the  ™^"g 
of  such  affidavit,  and  not  the  last  as- 
sessment roll  next  preceding  the  is- 
suing of  the  bonds.  id. 

8.  The  town  of  Lewiston  was  a  town 
"situate  along  the  route"  of  said 
railroad,  within  the  statute.  id. 

9.  The  pendency  of  writs  of  certiorari 
brought  to  have  the  determination  of 
the  assessors,  and  the  action  of  the 
commissioners  in  pursuance  thereof, 
declared  void,  is  not  such  notice  of 
the  invalidity  of  the  bonds,  as  to  de- 
feat the  title  of  a  purchaser  of  the 
bonds  for  value,  before  maturity,  who 
has  no  actual  notice  of  the  pendency 
of  the  writs  or  of  the  objection  to  the 
bonds.  ,\/ 

10.  There  being  no  evidence  on  which 
the  jury  ceuld  properly  proceed  to 
find  a  verdict  for  the  defendant  on 
the  issue  as  to  whether  the  plaintiff 
was  a  bona  fide  holder  of  the  bonds 
for  value,  it  was  proper  not  to  allow 
the  defendant  to  go  to  the  jury  on 
that  question.  ,-<£ 

11.  The  comnrssioners  having  power 
to  issue  coupons  with  thebonds,  a 
statement  in  the  bonds  that  they 
have  caused  one  of  their  number  to 
sign  the  coupon*  is  equivalent  to  a 
signing  of  the  coupons  by  all  of  them 

id. 

12.  Payment  of  coupons  on  the  bonds 
having  been  demanded,  it  is  proper 
to  allow  interest' on  them.  id 
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13.  The  statutes  under  which  the  bonds 
were  issued  are  not  invalid.  id. 

14.  Where  legislative  authority  has 
been  given  to  a  municipality  or  to  its 
officers,  to  subscribe  for  the  stock  of 
a  railroad  company,  and  to  issue  mu- 
nicipal bonds  in  payment,  but  only 
on  some  condition  precedent,  and 
where  it  may  be  gathered  from  tbe 
logislutive  enactment,  that  the  officers 
of  the  municipality  were  invested 
with  power  to  decide  whether  the 
condition  precedent  had  been  com- 
plied with,  their  recital  that  it  has 
been,  made  in  the  bonds  issued  by 
them  and  held  by  a  bona  fide  pur- 
chaser, is  conclusive  of  the  fact  and 

% binding  upon  the  municipality,  for, 
the  recital  is  itself  a  decision  of  the 
fact  by  the  appointed  tribunal.      id. 

15.  Section  2  of  the  Act  of  the  Legis- 
lature of  New  York,  passed  April 
19th,  1869,  (Lam  of  New  York,  of 
1869,  chap.  241,  §  2,)  provided,  that 
commissioners  to  be  appointed  might 
borrow  money  on  the  faith  and  credit 
of  a  town,  and  issue  bonds  therefor, 
but  that  no  debt  should  be  contracted, 
or  bonds  issued,  until  consent  in  writ- 
ing should  be  obtained  of  a  majority 
of  the  tax  payers  owning  more  than 
half  the  taxable  property  of  the  town, 
which  fact  should  be  proved  by  tbe 
affidavit  of  the  assessors,  which 
should  be  filed  in  the  county  and 
town  clerks'  offices,  and  should  be 
evidence  of  the  facts  therein  con- 
tained and  certified,  in  the  Courts 
and  before  the  judges  of  the  State. 
In  a  suit  against  the  town,  on  cou- 
pons attached  to  negotiable  bonds, 
issued  by  commissioners  professing 
to  act  in  behalf  of  the  town,  the 
plaintiff  being  a  bona  fide  holder  of 
the  coupons,  before  maturity,  the 
only  evidence  of  such  consent  was  an 
affidavit  of  the  assessors,  stating  that 
the  consent  of  the  requisite  majority 
had  been  obtained,  according  to  the 
provisions  of  the  statute,  that  the 
commissioners  of  the  town,  appointed 
to  carry  into  effect  the  purposes  of 
the  Act,  "  are  now  authorized  by  the 
terms  of"  the  Act,  to  borrow,  on  the 
faith  and  credit  of  the  town,  a  speci- 
fied sum  of  money,  without  anything 
more  about  bonds  or  issuing  bonds, 
and  without  stating  to  what  the  con- 


sent had  been  obtained :  Held,  that 
the  plaintiff  could  not  recover.  Smith 
v.  Town  of  Ontario,  267 

16.  Under  chap.  907  of  the  Laws  of 
New  York,  of  1869,  passed  May  18th, 
1869,  the  county  judge  of  Tompkins 
county  adjudged  that  certain  per- 
sons, who  petitioned  that  the  town  of 
L.,  in  that  county,  might  issue  its 
bonds  in  aid  of  a  railroad,  were  a 
majority  of  the  tax  payers  represent- 
ing the  majority  of  the  taxable  prop- 
erty of  the  town,  and  entered  the 
judgment  of  record.  Under  chap. 
925  of  the  Laws  of  New  York,  of 
1871,  passed  May  12th,  1871,  a  certi- 
orari was  issued,  May  27th,  1871,  to 
the  county  judge,  to  review  that  judg- 
ment In  August  following,  the 
bonds,  with  coupons,  were  issued. 
Iu  May,  1872,  the  judgment  of  the 
county  judge  was  reversed.  Some 
of  the  coupons  passed  to  the  plaintiff, 
and  he  brought  suit  on  them  in  this 
Court,  and  had  judgment  against  the 

.  town.  (18  Watch f  C.  C.  JR.,  425.)  In 
this  suit  by  him,  on  others  of  the 
coupons :  add,  that  the  former  judg- 
ment did  nut  conclusively  establish 
his  right  to  recover  in  this  suit. 
Stewart  v.  Town  of  Lansing,         281 

17.  Held,  also,  that,  because  of  the  re- 
versal of  the  judgment  of  the  county 
judge,  the  town  was  not  liable  in  this 
buit  id. 

18.  After  the  commencement  of  the 
proceeding  by  certiorari,  there  was 
no  authority  to  issue  the  bonds,     id. 

19.  Under  the  Act  of  the  Legislature  of 
New  York,  passed  May  18th,  1869, 
(Law*  of  New  York,  of  1869,  chap. 
907,  p.  2, 80S,)  commissioners  were  ap- 
pointed to  issue  the  bonds  of  a  town 
and  invest  the  proceeds  in  the  stock 
of  a  specified  railroad  corporation. 
The  commissioners  subscribed  for  the 
stock,  but,  before  the  bonds  were  is- 
sued, the  corporation  was  merged  in 
a  new  corporation,  by  proceedings 
taken  under  a  general  statute  in  force 
when  the  proceedings  to  appoint  such 
commissioners  were  taken,  which 
provided  that  all  debts  due  to  the  old 
corporation,  and  all  stock  subscrip- 
tions belonging  to  it,  should  vest  in 
the  new  corporation.    After  the  stock 
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was  subscribed  for,  the  provisions  of 
such  general  statute  were  extended 
to  said  two  corporations  by  a  special 
Act.  The  bonds  were  issued  to  the 
new  corporation.  Afterwards,  by  a 
special  Act,  the  issuing  of  the  bonds 
to  the  new  corporation  was  ratified, 
and  the  bonds  were  declared  to  be 
binding  on  the  town.  In  a  suit  to 
recover  on  coupons  attached  to  the 
bonds :  Held,  that  the  town  was  lia- 
ble on  the  coupons.  Gray  v.  Town 
of  York,  335 

2d  In  this  case  it  was  held,  that  the 
commissioners  who  issued  the  bonds 
of  a  town,  in  aid  of  the  building  of  a 
railroad,  were  the  officers  to  deter- 
mine whether  the  condition  prece- 
dent to  the  exercise  of  their  authority 
had  been  fulfilled ;  that  they  did  so 
decide  by  issuing  the  bonds;  and 
that  the  recital  in  the  bonds,  that 
they  were  issued  by  virtue  of  the 
several  Acts  mentioned,  was  a  dec- 
laration of  their  decision,  which  en- 
titled a  bona  fide  purchaser  of  the 
•  bonds  to  recover,  without  proving 
that  the  precedent  conditions  had 
been,  in  fact,  fulfilled.  Foote  v.  Town 
of  Hancock,  343 

21.  A  person  who  has  succeeded  to  the 
title  of  a  bona  fide  purchaser  of  the 
•bonds,  19  entitled  to  stand  on  such 

title,  though  not  a  bona  fide  holder  of 
thera  himself.  id. 

22.  The  delivery  of  the  bonds  by  the 
commissioners  to  a  contractor  for 
building  the  railroad,  in  payment  for 
work  thereon,  made  such  contractor 
a  purchaser  of  the  bonds  for  value, 
though  he  took  them  for  an  antece- 
dentdebt,  if  he  took  them  bona  fide,  id. 

28.  Such  delivery  of  the  bonds  to  the 
contractor,  in  payment  for  work  on 
the  road,  and  the  crediting  of  the 
bonds  on  the  subscription  of  the  town 
to  the  stock  of  the  railroad  company, 
was  proper.  «f. 

24.  It  is  not  the  duty  of  a  purchaser  of 
the  bonds  to  look  behind  the  recitals 
in  the  bonds,  where  the  bonds,  on 
their  face,  do  not  put  him  on  inquiry, 
by  the  nature  of  their  recitals.       td. 

28.  A  person  can  recover  on  coupons 


on  the  bonds,  although  his  sole  pur- 
pose, in  buying  them,  was  to  bring 
suit  on  them  in  this  Court.  id. 

£6.  In  such  suit,  the  defendant  was  not 
allowed  to  show  that  the  application 
on  which  the  county  judge  appointed 
the  commissioners  was  not  made  by 
twelve  freeholders  and  residents  of 
the  town,  as  required  by  statute,  be- 
cause the  order  of  the  county  judge 
recited  that  the  application  was  so 
made.  id. 


TRIAL. 
See  New  Trial. 


VERDICT. 
See  New  Trial,  4. 


VESSEL. 

8ee  Admiralty. 
Imports,  1,  2. 
Salvage. 


w 

WHARFAGE. 

1.  A  vessel,  in  January,  February  and 
March,  1877,  received  and  discharged 
cargo,  in  New  Haven,  at  a  wharf 
called  the  Derby  Railroad  Wharf, 
which  was  within  416  feet  of  the 
wharf  belonging  to  the  libellant, 
"  The  contractors  to  rebuild  and  sup- 
port Union  Wharf  and  pier  in  New 
Haven,"  but  more  than  three  rods 
distant  to  the  east  of  it,  and  abutted 
on  a  wharf  called  the  Basin  Wharf, 
and  ran  outwardly  from  it  in  a  south- 
easterly direction,  and  about  in  a  line 
parallel  with  the  libellant's  wharf. 
A  great  part  of  the  cargo  so  received 
and  discharged  was  carted  upon  and 
over  the  libellant's  wharf  and  that 
part  of  the  Basin  Wharf  lying  be- 
tween the  Derby  Railroad  Wharf  and 
the  libellant's  wharf  The  Basin 
Wharf  abutted    on    the   libellant's 
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wharf  on  the  east  side  thereof.  The 
Basin  Wharf  and  the  libelant's  whnrf 
were  each  of  them  used  as  a  free  pub- 
lic highway,  to  pass  and  repass  upon. 
The  libellant  brought  a  suit  in  rem, 
in  Admiralty,  against  said  vessel,  to 
recover,  in  respect  of  said  goods  so 
carted  over  the  libellanf  s  wharf,  to 
and  from  said  Teasel,  the  same  wharf- 
age as  if  said  goods  had  been  orig- 
inally laden  upon,  or  unladen  from, 
said  Teasel,  while  lying  immediately 
alongside  of  the  libelants'  wharf: 
Hddt  that  the  libellant  was  entitled 
to  recover.      TheJ.B.  Starin,    478 


2.  The  case  of  Union  Wharf  Co.  ▼_ 
Hemingway,  (12  Conn.,  293,)  exam- 
ined. 


3.  The  libellant' 8  rights  are  not  varied 
by  the  fact  that  the  Basin  Wharf  was 
connected  with  the  main  land  by  the 
filling  in  of  the  canal  basin,  or  by  a 
route  passing  eastward.  id. 


WRIT  OF  ERROR. 


See  Bankruptcy,  18. 
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